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APP B AL  — FINAL  OBDBB  —  YAOATIKO  JUDOtf BNT.  9j^^ i 

An  order  of  the  diatrict  coart  vacating  a  judgment  on  the  pleadings 
rendered  during  the  tenn  in  plaintiff's  favor,  and  permitting  defendant 
to  file  an  amended  anawer,  is  not  a  final  order  from  which  an  appeal 
may  be  taken  to  the  supreme  court. 

Appeal  from  District  Court,  Pierce  County. 

Appellants  brought  an  action  to  recover  certain  moneys 
advanced  bv  them  to  appellee  on  a  contract  for  the  sale  of 
hops,  appellee  having  failed  to  perform.  Appellee's  auswer 
failed  to  denj  all  the  material  allegations  of  the  complaint,  • 

but,  by  way  of  new  matter,  alleged  performance  of  the  con- 
tract, and,  by  way  of  counter-claim,  asked  for  the  balance 
of  the  moDey  which  woald  have  been  due  on  compliance 
with  the  terms  of  the  contract.  On  the  28th  day  of  Febru- 
ary, 1888,  appellants  moved  for  judgment  on  the  pleadings, 
on  the  ground  that  the  new  matter  pleaded  was  available  as 
a  defense  under  the  general  denial,  and  the  counter-claim 
was  bad,  as  it  was  not  sufficient  in  itself  as  a  pleading.   On 

1 — I  WASH. 


ULfENTHAL  v.  WRIGHT. 


Argument  of  ConnseL  [1  Wash. 

the  2(1  day  of  March,  1888,  the  court  granted  the  motion, 
and  a  jadgment  was  entered  on  the  joarnal  in  favor  of  ap- 
pellants, as  prayed  for  in  the  ooinplaint.  On  said  last 
mentioned  daj,  appellee  applied  to  the  court  for  leave  to  file 
an  amended  answer,  and  on  the  same  day  filed  the  neces- 
sary affidavit  of  merits,  which  application  was  not  consid- 
ered nntil  March  16, 1888,  at  which  time  the  court  granted 
leave  to  the  appellee  to  file  an  amended  answer,  and  also 
•ordered  that  the  judgment  in  favor  of  appellant,  entered 
as  aforesaid,  be  vacated  and  set  aside.  It  is  from  this 
order,  made  and  entered  at  the  same  term  of  court  as  the 
judgment  aforesaid,  that  appellant  has  taken  his  appeal. 

Judsan,  Sharpstein  &  StiUivan,  for  appellants. 

Against  the  motion  to  dismiss  the  appeal,  counsel  cited 
Code  Wash.  T.  §  446;  Hayne  on  New  Trial  and  Appeal, 
gg  196,199;  Steams  v.  J^hrvin,  3  Cal.  376;  Natoma  WaJter 
Co.  V.  Carlin^  14  Oal.  545;  Natoma  Water  Co.  v.  Parker,  16 
Cal.  84;  Livermorev.  Campbell^  52  Cal.  76;  James  v.  Center, 
53  Cal.  31;  RiddU  v.  Baker,  13  Cal.  296,  301. 

Bramson  &  Parker,  and  Dooliitle,  frUchard  A  Lehmen, 
for  appellee. 

The  district  court  has,  at  common  law,  full  and  complete 
power  and  authority,  without  the  aid  of  any  statute,  to 
vacate,  set  aside  or  modify  any  judgment  during  the  term 
at  which  the  same  is  entered. 

Qoddard  v.  Ordway^  11  Otto,  746;  Doss  v,  Tyack^  14 
How.  297;  Bassett  v.  U,  S.,  9  Wall.  41;  Ex  parte  Lavge^ 
18  Wall.  163;  Day  v.  Wilbur j  2  Caines,  268;  Brown  v.  Ed- 
gerion,  16  N.  W.  474;  Kelley  v.  High,  1  S.  E.  Bep.  563; 
Owen  I?.  Going^     P  o.  Rep.  229. 

The  ruling  of  the  district  court  on  a  motion  to  vacate  a 
judgment  is  not  a  final  judgment  Hancock  v.  Stewart,  1 
Wash.  T.  523;  Jennings  v.  Bartels,  2  Wash.  T.  306;  Cbnr 
way  V.  United  States,  2  Wash.  T.  386;  Msk  v.  Henarie,  13 
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Pac.  Rep.  760;  Kearney  v.  SnodgrasSj  7  Pac.  Kep.  311; 
AHmanv.  West  Paint,  etc.,  Co.,  20  N.  W.  Rep.  873;  J&- 
Cul'och  V,  Dodge^  8  Kan.  476;  Kermeyer  v,  Kansas^  eic,^  R. 
B.  Co.,  18  Kan.  215;  Rutherford  v.  Itsher,  4  Dall.  22; 
Young  v.  Grundy,  6  Crancb,  51 ;  Clark  v-  ShdUm,  Hemp. 
207;  McOullam  v.  Eager,  2  How.  61;  Zycc  v.  Kdley,  15  Pet, 
213:  Buffington  v.  Harvey,  5  Otto,  99;  Thomas  v.  IVoo'ridge^ 
23  Wall.  283;  BaUroad  Co.  v,  Swasey,  23  Wall.  605;  Bni- 
terfiddv.  Usher,  1  Otto,  246;  BoUon  v.  McKinley,  22  111. 
203;  Freeman  on  Judgments,  §  90. 

"The  action  of  the  court  in  granting  a  motion  to  set 
aside  a  judgment  is  discretionary,  and  not  to  be  reviewed 
in  any  appellate  court."  Freeman  on  Judgments  (3d  ed.), 
g  90;  Bdton  v.  McKinley,  22  111.  203. 

The  opinion  of  the  court  was  delivered  by 

Andbbs,  C.  J.  — During  the  progress  of  the  trial  of  this 
cause  in  the  court  below,  judgment  was  rendered  upon  the 
pleadings  in  favor  of  appellants.  Subsequently,  and  at  the 
same  term  of  the  district  court,  the  judgment  was  set  aside 
and  defendant  permitted  to  file  an  amended  answer. 

From  the  order  of  the  court  below  vacating  said  judg- 
ment, the  plaintiffs  appeal  to  this  court. 

Appellee  moves  to  dismiss  the  appeal  mainly  on  the 
ground  that  the  order  appealed  from  was  not  final  and 
hence  not  appealable. 

We  are  all  agreed  that  the  decided  weight  of  authority 
is  in  favor  of  the  claim  of  appellee  herein.  We  think 
the  law  applicable  to  this  case  is  clearly  and  satisfactorily 
stated  in  the  case  of  Brown  v.  Edgerton,  14  Neb.  453  (16 
N.  W.  Rep.  474),  cited  in  the  brief  of  appellee. 

The  order  complained  of  was  in  no  sense  final,  and  is 
therefore  not  reviewable  by  this  court. 

The  appeal  is  dismissed  with  costs. 

HoYT,  Scott  and  Stiles,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 
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Opinion  of  the  Court —  Hoyt,  J.  [I  Wash. 
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Ira  Cogswell,  W.  E.  Wilson  and  Thomas  Forrest  y. 
Charles  H.  Hooan,  John  Morthoyer  and  F.  J.  John- 
son. 

AFPBAL  —  TIMB  —  WAIVBK. 

The  limitation  m  to  time  of  appeal  from  the  district  to  the  su- 
preme court  cannot  be  waived  by  parties  to  a  suit;  and  no  such 
waiver,  express  or  implied,  will  give  the  supreme  court  jurisdic- 
tion of  a  cause  that  is  not  appealed  within  the  time  prescribed  by 
statute. 

Error  to  District  Court,  Pierce  County, 

On  the  2l8t  day  of  March,  1888,  final  judgment  was 
entered  in  favor  of  defendants  in  error,  and  it  was  not 
nntii  the  3d  day  of  June,  1889,  that  notice  of  appeal  was 
served  and  filed  in  this  cause,  by  plain ti£Es  in  error. 

F.  CampbeU  and  John  V.  Evans  for  plaintiffs  in  error. 
Parsons  (St  Co/dkoeU,  for  defendants  in  error. 

No  appeal  having  been  taken  in  the  time  allowed  by 
law,  consent  of  parties,  or  willingness  of  judge  to  hear,  can 
not  give  the  supreme  court  jurisdiction.  Stark  v.  Jenkins, 
1  Wash.  T.  421;  Blinn  v.  Crosby,  2  Wash.  T.  109;  Code 
Wash.  T.,  §§  468-461;  Acts  1883,  p.  59. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  The  notice  of  appeal  in  this  cause  was  not 
filed  or  served  until  long  after  the  expiration  of  the  time 
provided  by  statute  in  which  an  appeal  can  be  taken.  And 
the  question  presented  by  the  motion  to  dismiss  is  as  to 
whether  or  not  an  appeal  thus  taken  can  avail  the  parties 
thereto. 

That  the  notice  of  appeal  is  the  essential  step  in  bring- 
ing a  case  to  this  court  is  not  questioned,  but  it  is  claimed 
by  counsel  for  plaintiff  in  error,  that  the  limitation  as  to 
time  of  appeal  can  be  waived  by  the  parties,  and  that  there 
has  been  such  waiver  in  this  case.     It  is  not  necessary  for 


COGSWELL  V.  flOGAN. 


Jan.  1890.]  Opinion  of  the  Court  —  Hott,  J. 

QS  to  decide  as  to  said  alleged  waiver,  as,  in  our  opinion,  it 
could  not,  if  expressly  made,  give  this  court  jurisdiction 
of  a  cause  that  was  not  brought  here  within  the  time  pre- 
scribed by  statute. 

We  agree  with  the  conclusions  of  the  supreme  court  of 
the  territory  as  expressed  by  Justice  Oreene  in  the  case 
of  Stark  v.  Jenkins^  1  Wash.  T.  421,  that  the  limitation  of 
the  time  of  appeal  ''  is  in  the  interest  of  the  common- 
wealth, that  there  be  an  end  of  litigation,  and  is  manda* 
tory  on  the  courts." 

At  the  expiration  of  the  time  limited  the  cause  of  action 
is  an  adjudicated  matter,  and  no  consent  of  parties  nor 
willingness  of  courts  can  recall  a  controversy  thus  wisely, 
by  limitation  of  law,  passed  into  the  realm  of  ended  suits. 
That  such  is  the  universal  construction  of  such  statutes 
is  abundantly  proved  by  the  authorities.  See  Fairchild  v. 
Daten,  38  Cal.  286;  TturUde  v.  U.  S.,  22  How.  290.  If 
this  limitation  was  one  that  could  be  waived  by  the 
parties  at  all,  then  it  could  be  waived  at  any  time,  and,  if 
the  parties  should  desire,  this  court  would  have  to  review 
causes  in  which  final  judgments  had  been  rendered  five, 
twenty-five,  or  one  hundred  years,  and,  as  the  legislature 
of  course  never  intended  this  result,  we  must  hold  that  it 
intended  that  there  could  be  no  extension  of  the  limited 
time. 

The  motion  filed  in  this  cause  is  broader  than  it  should 
be,  but,  in  the  view  we  have  taken,  this  is  immaterial. 

The  motion  to  dismiss  the  appeal  must  be  granted,  and 
it  is  so  ordered. 

Andebs,  G.  J.,  and  Scott,  Dunbab  and  Stiles,  JJ., 
concur. 
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[No.   565.    Decided  January  15,  1890. 

OoBAL  H.  Danfobth  V.  J.  Wilson  Paxton. 

Appeal  from  District  Courts  Pierce  GounJty. 

Appellant  brought  snit  against  appellee  to  secure  cancel- 
lation of  the  record  of  a  deed,  wrongfnlly  procured  from 
the  custody  of  a  person  holding  same  in  escrow,  and  pray- 
ing that  the  appellee  be  compelled  to  again  place  the  deed 
in  escrow.  Appellee  filed  a  demurrer,  which  was  over* 
ruled,  and  a  decree,  prepared  by  appellee,  was  entered  in 
favor  of  appellant.  Thereafter,  during  the  same  term,  ap- 
pellant moved  that  the  decree  in  his  favor  be  set  aside  and 
vacated.  This  motion  was  denied,  the  court,  however, 
y  modifying  the  language  of  the  decree,  of  its  own  motion, 

and  over  the  protest  and  objections  of  appellant.  From 
the  order  denying  said  motion  to  vacate  the  decree,  appel- 
lant brings  this  appeal. 

Letms  Oos8  Branson  and  W,  H.  PrUchard^  for  appellant. 
John  Arthur,  for  appellee. 

Anders,  C.  J.  —  For  the  reasons  stated  in  the  opinion 
of  this  court  in  the  case  of  lAlienthcd  v,  Wright,  ante,  p.  1, 
the  appeal  herein  is  dismissed. 

BcoTT,  Stiles  and  Hott,  JJ.,  concur. 
DuHBAB,  J.,  not  sitting. 


[No.  615.    Decided  January  22, 1890.] 

^,  Samuel  J.  Burns  v.  James  J.  Conner. 

»    *J?  JUDGBCENT  —  KBVIVAL  —  LIMITATIONR. 

S  ^  The  prooeediofr  prescribed  by  Code  Wash.  T.,  ch.  29,  to  revive  the 

lien  of  a  judgment,  is  not  the  com  men  cement  of  an  action;  nor  do  the 
provisions  <if  §  27  of  the  code,  limiting  to  six  years  the  time  within 
which  an  action  may  be  commenced  upon  a  judgment  or  decree,  apply 
to  judgments  rendered  by  the  courts  of  this  state. 
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Error  to  District  Courts  Skagit  County. 
The  facts  are  stated  in  the  opinion. 

W.  R.  Andrews  {Orange  Jacobs^  of  counsel),  for  plain- 
tiff in  error. 

The  section  under  which  the  proceeding  is  brought  is 
practically  a  legislative  adoption  of  the  common-law  writ 
of  scire  facias^  the  only  material  difference  being,  that  at 
common  law  the  execution  could  not  be  issued  after  the 
lapse  of  a  year  and  a  day.  The  proceeding  is  a  continu- 
ance of  the  original  action  in  order  to  revive  the  judf^ment, 
and  is  not  a  new  adtion.  8  Bac.  Abr.  689;  5  Wait's  Act. 
and  Def.  641  and  643;  Brown  v.  HaUey.  2  Fla.  159; 
Blackwcll  V.  Stafe^  3  Ark.  320;  Hanley  v.  Adams,  15  Ark. 
232;  JVatts  v.  Everett,  47  Iowa,  271;  Tyler's  IkcWs  v. 
Windoio,  15  Ohio  St.  364;  Angell  on  Limitations,  g  82 
and  notes;  Freeman  on  Judgments,  gg  442-4;  2  Bouv.  L. 
Diet.  499.  The  limitation  does  not  apply  to  domestic 
judgments.  March  v.  Mo'/re,  supra;  Tyler's  Exrs  v. 
Winslow,  supra;  Strong  v.  Earnhardt,  5  Or.  499. 

O.  M.  Holler  and  Thomas  Burke,  for  defendant  in  error« 

It  is  not  material  in  this  case  whether  g  27,  Code  Wash. 
T.,  includes  domestic  judgments;  for  if  it  does  not,  g  33 
applies  and  bars  the  action  after  two  years. 

A  reasonable  construction  would  be  to  place  domestic 
judgments,  and  those  protected  by  g  1,  art.  IV,  of  the 
Federal  Constitution,  upon  the  same  footing  as  to  limita- 
tions.    Motson  V,  Cron'se,  20  Cal.  217. 

Every  legal  proceeding  for  the  enforcement  or  protection 
of  a  private  right  is  a  civil  action,  under  the  code;  and,  at 
common  law,  the  writ  of  scire  facias  was  considered  an 
action.  Code  Wash.  T.,  g  21;  Humiston  v.  Smithy  21 
Cal.  130;  Cameron  v.  Young,  6  How.  Pr.  372;  Alden  v. 
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Clark,  11  How.  Pr.  209;  Thurston  v.   King,  1  Abb.  Pr. 
127;  2  Boav.  Diet.,  p.  499,  aud  cases  cited. 

The  statnte  applies  to  bar  this  motion  whenever  it  has 
run  against  a  new  action  upon  the  judgment.  Simpson  v. 
LasdU,  4  McLean,  352:  IMy  v.  West,  1  S.  E.  Bep.  834; 
58  Vt.  564. 

The  opinion  of  the  court  was  delivered  by 

Akdebs,  0.  J. — Plaintiff  in  error  recovered  judgment 
against  the  defendant  in  the  court  below,  on  the  4th  day  of 
December,  1878,  for  the  sum  of  1611.42,  together  with 
interest  and  costs.  No  part  of  the  judgment  having  been 
paid,  in  March,  1888,  the  plaintiff  filed  his  motion  in  the 
court  below,  in  pursuance  of  the  provisions  of  chapter  29 
of  the  Code  of  Washington,  to  revive  said  judgment  and 
to  continue  the  lien  of  the  same,  and  for  leave  to  issue 
execution. 

To  this  motion  the  defendant  interposed  a  demurrer,  on 
the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  becaase  it  appeared  upon 
the  face  thereof  that  no  judgment  in  said  cause  had  been 
entered  within  six  years  before  filing  the  motion. 

From  the  judgment  of  the  district  court  sustaining  the 
demurrer  the  plaintiff  appeals  to  this  courts  and  assigns 
the  decision  of  the  court  below  as  error. 

We  are  of  the  opinion  that  the  proceeding  prescribed  by 
statute  to  revive  the  lieu  of  a  judgment  is  not  the  com- 
mencement of  an  action,  but  only  a  mode  by  which  to  se- 
cure the  fruits  of  an  action  already  had  and  determined 
between  the  parties,  and  that  g  27  of  the  code  is  not  appli- 
cable thereto.  5  Wait's  Actions  and  Defences,  641-643; 
March  V.  Moore,  2  Or.  189;  Tyler's  E£rs  v.  Window,  15 
Ohio  St.  364. 

We  are  also  of  the  opinion  that  §  27  of  the  code  limit- 
ing to  six  years  the  time  within  which  an  action  may  be 
commenced  upon  a  judgment  or  decree  of  any  court  of 
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the  Uiiited  States,  or  of  any  state  or  territory  within  the 
Uiiited  States,  when  viewed  in  connection  with  chapter  29, 
•does  not  apply  to  judgments  rendered  by  the  courts  of 
•this  state  or  of  the  late  territory. 

The  district  court  erred  in  sustaining  the  demurrer  to 
plaintiff's  motion.  The  judgment  is  therefore  reversed, 
and  the  cause  remanded  to  the  court  below  with  directions 
io  overrule  the  demurrer. 

fioTT,  SooTT,  DoNBAB  and  Stiles,  JJ.,  concur. 


[No.  639.    Decided  January  2^,  1890.] 

J.  Qabdneb  Kbnyon  V.  Watson  C.  Squibb. 

BElfOVAL  or  0AU9B8  —  FBDSKAL  QUKSTION. 

The  question  whether  a  patent  from  the  United  States  coDTejrs 
part  of  the  sea-shore  below  ordinary  high-water  mark  in  front  of 
'the  land  conveyed  by  the  patent,  is  a  ''  federal  question,"  author- 
izing the  removal  of  the  cause  from  the  state  to  the  United  States 
4$unrt. 

Appeal  from  District  Courts  King  County. 

cTl  B.  Howe,  for  appellant. 

Struve,  Hainea  &  JUcMickeu,  for  appellee. 

The  opinion  of  the  court  was  delivered  bj 

Stiles,  J. — Thjs  was  an  application  to  transfer  the  cause 
to  the  United  States  circuit  court  for  the  district  of  Wash- 
ington, for  the  alleged  reason  that  it  was  a  cause  pending 
at  the  time  when  the  Territory  of  Washington  became  the 
State  of  Washington,  and  whereof  the  circuit  court  of  the 
United  States  might  have  had  jurisdiction  under  the  laws 
of  the  United  States,  at  the  time  of  the  commencement  of 
the  action,  had  the  circuit  court  then  been  in  existence. 
Such  a  cause  is  required  to  be  transferred,  upon  request, 
by  §  23  of  the  enabling  act. 
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Ordinarily,  the  time  for  a  party  plaintiff  to  elect  whether 
he  will  commence  his  action  in  a  state  court,  or  in  a  fed« 
eral  court,  is  at  the  time  of  its  commencemeut;  and  the 
time  for  a  defendant  to  demand  a  remoyal  of  the  action 
from  the  state  to  the  federal  court,  is  at  the  time  of  his 
appearance  in  the  action.  In  such  cases  the  complaint  in 
the  oue  case,  determines  whether  or  not  the  federal  court 
has  jurisdiction;  and  in  the  other  case  the  proceedings  at 
the  time  of  the  application  for  removal  are  the  basis  for 
the  allowance  or  denial  of  the  application. 

Judging  strictly  in  accordance  with  the  rule  stated,  we 
doubt  whether  this  cause  would  have  been  removed  to  the^ 
federal  courton  the  application  of  the  defendant  below,  had 
Washington  been  a  state  when  the  action  was  commenced, 
upon  the  proceedings  as  they  appear  in  the  record  to  have- 
existed  at  the  time  when  the  application  would  have  had 
to  be  made.  Nor  do  we  think  that  the  complaint  presented 
a  state  of  facts  which  would  have  warranted  the  circuit  court 
in  taking  jurisdiction,  had  the  action  been  commenced  in 
that  court.  But  we  have  deemed  it  proper,  under  the  cir- 
cumstances, that  we  should  go  farther  than  courts  woald 
ordinarily  be  required  to  go,  to  determine  the  question  of 
removal,  since  the  enabling  act  seems  to  place  parties  in 
the  position,  with  regard  to  choosing  their  forum,  which 
they  would  have  had,  had  the  circuit  court  been  in  exist* 
ence  at  the  date  of  the  commencement  of  the  action,  or  of 
the  appearance  of  the  defendant  therein.  Therefore  we 
have  loolced  into  the  record  in  this  case  and  find  that  one 
of  the  matters  in  dispute  at  the  hearing,  and  one  upon 
which  much  stress  was  laid,  by  one  of  the  parties  at  least, 
was  whether  a  patent  of  the  United  States,  which  conveyed 
land  bordering  upon  an  arm  of  the  sea  and  which  pur- 
ported to  convey  a  portion  of  the  sea-shore  below  ordi- 
nary high-water  mark,  in  front  of  the  land  included  in  the 
patent,  actually  conveyed  to  the  patentee  any  title  to  the 
shore  below  high  water-mark. 
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In  onr  jadgment  the  existence  of  this  element  in  the  con- 
troversy would  have  been  sufficient  to  raise  what  is  denom- 
inated a  '*  federal  question,"  and  would  have  giveu  the 
circuit  court  jurisdiction  had  the  plaintiff  shown  it  in  his 
complaint,  or  had  the  defendant  shown  it  in  the  proceed- 
ings to  remove.  It  was  not  an  element  necessary  to  be 
shown  by  the  plaintiff  at  the  time  he  commenced  his 
action,  to  establish  a  cause  of  action,  nor  was  it  necessary 
to  be  shown  by  the  defendant  to  meet  the  allegations  of 
the  plaintiff,  or  to  assert  his  own  right.  But  it  could  have 
been  shown  by  either  party,  and,  being  shown,  the  circuit 
oonrt  would  have  had  jurisdiction. 

The  files,  records  and  proceedings  in  the  cause  will  be 
transferred  to  the  United  States  circuit  court  for  the  dis- 
trict of  Washington. 

Andebs,  O.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


[No.  466.    Decided  January  22,  1890.] 

J.  Qabdner  Kenyon  V.  Robert  Knipe,  et  <d. 

Appeal  from  District  Court,  King  County, 

J.  B,  Howe,  for  appellant. 

O.  H.  Hanford,  and  Struve,  Haines  <k  McMxJcen,  for 
appellees. 

Stilbs,  J.  — For  the  reasons  assigned  in  the  case  of  Ken- 
yon V,  Squire^  ante,  p.  9,  the  files,  records  and  proceedings 
in  this  cause  will  be  transferred  to  the  United  States  cir- 
cuit court  for  the  district  of  Washington. 

AxDERS,  C.  J.,  and  Soott  and  Hoyt,  JJ.,  concur. 
Dunbar,  J. ,  not  sitting. 
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[Na  540.    D  icided  January  22, 1890.] 

J.  Gabdneb  Eenyon  v.  Watson  0.  Squi&b  and  J.  B. 

Williamson. 

Appeal  from  District  Court,  King  Oouniy. 

J.  B.  Howe,  for  appellant. 

Struve,  Haines  <&  McMicken,  for  appellees. 

Stiles,  J. — For  the  reasons  assigned  in  the  case  of  Ken^ 
yon  V.  Squire,  ante,  p.  9,  the  files,  records  and  proceedings 
in  this  cause  will  be  transferred  to  the  United  States  cir- 
cuit court  for  the  district  of  Washington. 

Anders,  C.  J.,  and  Scott  and  Hott,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


lb'  If 
23*  ^  [No.  592.    Decided  January  23, 1890.] 


The  Tacoma  Lumber  and  MANUFACTURiNa  Gompaky  y. 

The  City  op  Tacoma. 

OONTKIBUTORT  lOSGLIOBNCE  —  INSTBUCTIOITS. 

In  an  action  for  damagea  for  the  destruction  of  \ogi  by  fire,  neg- 
ligently set  by  defendant  in  opening  a  street,  the  fact  that  plaintiff 
had  cut  the  logs,  npon  lands  adjoining  the  street,  in  the  month  of 
February,  and  had  left  them  upon  the  ground  where  cut,  lying  in 
the  midst  of  thick  brush  and  weeds,  which  extended  to  the  limits  of 
said  street,  until  their  destruction  in  August,  does  not  constitute 
contributory  negligence  on  the  part  of  plaintiff. 

Under  such  circumstances,  an  instruction  by  the  oourt  that  it  was 
a  question  for  the  jury  to  decide  whether  the  negligence  of  plaintiff 
contributed  to  the  loss,  is  erroneous. 

JError  to  District  Courts  Pierce  County, 

The  southern  end  of  Pacific  avenue,  in  the  city  of  Ta- 
coma,  for  a  distance  of  about  one-fonrth  of  a  mile,  had 
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been  opened  as  a  narrow  road  through  standing  timber.. 
The  land  adjoining  was  the  property  of  the  Tacoma  Land 
Company,  who  gave  appellant  the  privilege  of  cutting  the 
timber  thereon,  and  taking  the  logs.  The  trees  had  been 
eat  by  appellant  about  the  month  of  February,  1887,  and 
allowed  to  remain  where  they  fell  all  summer.  About  the 
month  of  August,  1887,  the  city  of  Tacoma  ordered  said 
narrow  road  in  Pacific  avenue  to  be  opened  to  a  width  of 
twenty-four  feet,  and  cleared  from  stumps,  logs  and  brush. 
In  doing  this  fire  escaped  to  the  adjoining  lands,  and  de- 
stroyed a  part  of  appellant's  logs. 

Ou  the  trial  of  the  cause  the  court,  among  other  instruc- 
tions, gave  the  following:  ''  If  you  shall  find  that  plaintiffs 
permitted  th^ir  logs  to  remain  an  unreasonable  time  laying 
upon  the  ground  surrounded  by  brush,  grass  and  combus- 
tible material,  and  that  his  doing  so  amounts  to  negligence 
on  the  part  of  plaintiff,  and  that  this  directly  contributed 
to  the  injuries  sustained  by  plaintiff,  then  your  verdict 
should  be  for  defendant.*' 

The  appellant  assigned  as  errors  the  giving  of  the  in- 
struction above,  and  the  insufficiency  of  the  evidence  to 
justify  the  verdict  in  favor  of  defendant. 

Jucban  v.  Sharpaiein  Jk  Sullivan^  for  plaintiff  in  error. 

The  doctrine  of  contributory  negligence  has  no  applica- 
tion to  the  facts  proved  in  this  case.  Kellogg  v.  Chicago  ^ 
etc.,  Ry.  Co.,  26  Wis.  231,  et  seq.;  Weyrrdre  v.  Wolfe,  8 
N.  W.  Eep.  541;  Wright  v.  Brown,  4  Ind.  95  (58  Am. 
Dec.  622);  Austin  v.  New  Jersey,  etc,,  Co.,  43  N.  T.  75; 
Davis  V.  Mann,  10  Mees.  &  W.  545;  Williams  v,  N".  P. 
R.  R.  Co. ,  14  N.  W.  Rep.  97;  Cooper  v.  Central  Railroad, 
44  Iowa,  134-8;  Spencer  v.  Illinois,  etc.,  R.  R.  Co.,  29 
Iowa,  55;  McKean  v.  B.  C.  R.  <t  N.  Ry.  Co.,  7  N.  W. 
Bep.  505;  Richmond,  etc.,  Co.,  v.  Anderson's  Adrr^rs,  31 
Oratt.  812;  Kerwhacker  v.  Cleveland,  etc. ,  Co. ,  3  Ohio  St. 
172-184;  Beems  v.  Chicago,  etc. ,  R.  R.  Co. ,  12  N.  W.  Rep. 
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222;  Toledo,  etc..  By.  Co.  v.  Bray,  67  111.  514;  lUiiuAs,  etc. 
B.  B,  Co.  V.  Wren,  43  111.  77;  O'Brien  v.  McOUnchy,  68 
Me.  652;  MissouH  Pacific  By.  Co.  v.  Weisen,  66  Tex.  443; 
Shearm.  &  Bed.  Ne<r.  (2d  ed.)  g  26;  Wbart.  Neg.  §g  323, 
324,  328,  336;  2  Thomp.  Neg.  pp.  1164,  1167. 

Thomas  Carroll  aod  W.  H.  Snell,  for  defendant  in  error. 

Owuers  of  property  contigaous  to  a  street  or  railroad 
are  equally  chargeable  with  the  company  for  want  of  care. 
Stone  V.  Gardner,  71  Am.  Dec.  268;  Ohio,  etc.,  B.  B.  Co. 
V.  Shane/eU,  47  111.  497  (8.  0.  96  Am.  Dec.  504);  ColUns 
V.  New  York,  etc.,  B.  B.  Co.,  6  Hun,  499;  Murphy  v. 
Chicago,  etc.,B.  B.  Co.,  45  Wis.  222  (S.  C.  32  Am.  Bep. 
721);  Fero  v.  Buffalo,  etc.,  B.  B.  Co,,  22  N.  T.  214. 

Appellee  had  a  right  to  build  fires  to  open  ap  the  street. 
It  was  impossible  to  clear  the  land  in  any  other  way,  and 
an  action  will  not  lie  for  doing  a  lawful  act  in  a  careful 
manner.  Fahn  v.  Bichart,  8  Wis.  266  (8.  C.  76  Am.  Deo. 
237);  Badcliff  v.  BrooUyn,  4  N.  Y.  196;  Clark  v.  toot,  8 
Johns.  421;  SiewaH  v.  Hawley,  22  Barb.  622. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintiff  in  error  sued  the  defendant  in  error 
to  recover  the  sum  of  seven  hundred  dollars  as  damages 
for  burning  of  saw  logs  alleged  to  have  been  caused  bv  the 
negligence  of  defendant  in  kindling  fires,  in  the  opening  of 
Pacific  avenue,  a  street  in  the  city  of  Tacoma. 

Issues  were  joined,  trial  had,  and  verdict  and  judgment 
for  defendant. 

The  court  instructed  the  jury  upon  the  subject  of  con- 
tributory negligence  by  plaintiff,  and  the  only  question 
presented  by  the  record  and  argued  here  is  as  to  the  pro- 
priety of  such  instructions. 

The  only  evidence  upon  that  subject  was  to  the  effect 
that  plaintiff  had  cut  the  logs  in  question  upon  lands  ad- 
joining said  street  in  the  month  of  Fel^aary,  and  had  left 
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them  on  the  ground  where  cut  until  thej  were  destroyed 
in  August  following;  that  the  logs  were  in  the  midst  of 
thick  brush  and  weeds,  which  extended  to  the  limits  of 
the  street  in  question. 

Did  this  testimony  tend  to  show  such  negligence  on  the 
part  of  the  plaintiff  as  could  be  held  to  have  contributed 
to  the  destruction  of  said  logs  by  the  fire  set  by  the  de- 
fendant in  the  opening  of  said  street? 

If  it  did,  the  action  of  the  court  below  was  correct,  as  it 
is  the  province  of  the  jury  to  pass  upon  the  sufficiency  of 
the  evidence;  but  if  it  did  not,  then  the  action  of  such 
<50urt  was  wrong,  as  it  is  error  to  submit  to  a  jury  au  issue 
in  regard  to  which  no  evidence  has  been  introduced. 

We  are  of  the  opinion  that  the  latter  proposition  is  true, 
And  that  the  testimony  did  not,  in  the  least  degree,  show 
such  negligence  on  the  part  of  the  plaintiff,  as,  under  the 
law,  could  be  held  to  have  contributed  to  the  loss. 

In  fact,  it  seems  to  us  that  the  plaintiff  was  guilty  of  no 
negligence  whatever,  as  we  think  he  had  a  perfect  right  to 
cut  the  logs  and  leave  them  upon  the  premises  as  he  did, 
and  was  entitled,  at  any  and  all  times,  to  have  them  pro- 
jected from  the  wrongful,  or  negligent,  acts  of  any  and  all 
persons. 

In  this  view  of  the  undisputed  evidence  in  the  case,  it 
follows  that  there  was  no  question  of  the  negligence  of 
the  plaintiff  having  contributed  to  the  loss  for  the  jury  to 
decide,  and  that  the  giving  of  the  instruction  complained  of 
was  error,  for  which  the  judgment  must  be  reversed,  and 
the  cause  renftinded  for  a  new  trial;  and  it  is  so  ordered. 

Andebs,  C.  J.,  and  Dunbab,  Scott,  and  Stiles,  J  J., 
concur. 


/ 
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Argument  of  Cuunsel.  [1  Waith. 

[No.  593.    Decided  Jaauaiy  23, 1890.] 

Geobge  Lewis  Gower  y.  Lillian  Nobton  Gowbb. 

JUDOMBNT  —  YACATINO  —  APFBALABLB  OKDVK. 

Under  §  109,  Code  Wash.  T.,  an  order  of  the  district  oourt  vacat.. 
ing  a  judgment  within  five  months  subsequent  to  the  adjournment 
of  the  term  when  rendered,  is  not  subject  to  review  in  the  supreme 
oourt,  and  therefore  not  appealable. 

Appeal  from  District  Courts  Pierce  County. 

Action  by  appellee  in  the  district  court,  holding  terms  at. 
Tacoma,  to  recover  certain  real  estate.  On  the  20th  day 
May,  1888,  the  case  came  on  regularly  for  trial  before  the 
judge  at  his  chambers.  No  proof  to  sustain  the  allegations 
of  the  complaint  was  offered,  and  the  court  made  its  findings, 
and  decree  in  favor  of  appellant.  On  the  6th  day  of  Octo- 
ber, 1888,  appellee  filed  a  petition  and  motion  to  set  aside 
the  findings  and  decree  and  to  reopen  the  case,  filing  affida- 
vits therewith.  The  judge,  after  hearing  on  the  petition, 
made  an  order  on  November  3,  1888,  granting  the  prayer 
of  the  petition.  To  reverse  the  decision  of  the  court  in 
granting  said  petition,  this  appeal  has  been  taken. 

C.  H.  Hanford^  for  appellant. 

The  order  vacating  the  judgment,  being  the  conclusion  of 
a  special  proceeding,  is  a  final  decision,  and  is  reviewable  in 
this  court.  Code  Wash.  T.,  gg  445, 446;  Dryden  v.  Wyllis, 
51  Iowa,  634. 

Campbell  &  PoweU,  Carroll  &  Coiner^  and  Mitchell^  Ash- 
ton  &  Chapman,  for  appellee. 

Tne  action  of  the  court  in  granting  a  motion  to  set  aside 
a  judgment  is  discretionary,  and  not  to  be  reviewed  in  any 
appellate  court.  Code  Wash.  T.,  gg  109,  ^^6;  WhUeaidesv. 
Logan,  17  Pac.  Rep.  34;  Bolton  v.  McKinLey,  22  111.  203;. 
Bredtn  v.  OiUiland  67  Pa.  St.  36;  Kelty  v.  High,  1  S.  E. 
Rep.  561;  Francis  v.  Cox,  33  Cal.  323. 
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The  order  of  the  district  court  allowing  a  trial  of  this 
cause  upon  its  merits  is  not  a  final  decision  within  the 
meaoing  of  the  organic  act,  authorizing  appeal  to  the 
supreme  court.  Rev.  Stat.  D.  S.  g  1869;  McCormick  v. 
Walla  Walla,  etc.,R.  R.  Co.,  1  Wash.  T.  612;  N.  P.  R. 
R  Co.  V.  Wells,  Fargo  A  Co.,  2  Wash.  T.  303. 

The  opinion  of  the  court  was  delivered  by 

Akders,  C.  J.  — The  court  below  rendered  an  affirma- 
tive decree  in  this  cause  in  favor  of  appellant,  the  defend- 
ant therein. 

After  the  term  of  the  district  court  at  which  said  decree 
was  entered,  but  within  five  months  subsequent  to  its  ad- 
journment, the  plaintiff  (appellee  herein)  applied  to  the 
court,  in  the  usual  manner,  to  vacate  said  decree,  which 
was  accordingly  done.  From  this  order  of  the  district 
court  defendant  appeals. 

Appellee  moves  to  dismiss  the  appeal  for  the  reason 
that  the  order  appealed  from  was  not  a  final  judgment  or 
decision,  and,  therefore,  not  reviewable  in  this  court. 

In  the  case  of  LilienthaJ  v.  Wright,  recently  decided  by 
this  court,  ante,  p.  1,  we  held  that  an  order  of  the  dis- 
trict court  vacating  a  judgment  at  the  same  term  at  which 
it  was  rendered,  was  not  subject  to  review  in  this  court. 
And  as  we  are  of  the  opinion  that  §  109  of  the  code  ex- 
tends the  time  during  which  the  court  or  judge  may  grant 
relief  from  the  effects  of  judgments,  for  the  period  of  five 
months  after  the  adjournment  of  the  term  when  rendered, 
the  motion  must  be  governed  by  that  opinion  and  decided 
accordingly. 

It  follows,  therefore,  that  the  motion  must  be  sustained 
and  the  appeal  dismissed;  and  it  is  so  ordered. 

Stiles,  Hoyt,  Dunbab  and  Soott,  JJ.,  concur. 

2  —  1  WASH. 
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Argament  of  Counsel.  \1  Wash. 

[  No.  695.    Decided  January  24, 1890.] 

Henry  Mahncke,  Charles  MuEfiLENBRUCH,  E.  G.  Ba- 
con, Isaac  Edwards  and  A.  McMillan  v.  The  Crry 
OF  Taooma  and  L.  E.  Sampson,  as  Ireasurer. 

APPEAL  —  BBFUSIKO  TSMPORABT  INJUNCTION  —  TOLUNTABT 

DISMISSAL. 

An  order  refusing  a  temporary  injunction  is  not  a  final  decision 
under  the  organic  act  (Rev.  Stat.  U.  S.  §  1869),  and  no  appeal  can 
be  taken  therefrom. 

A  judgment  summarily  dismissing  a  suit,  when  the  complaint 
states  a  cause  of  action,  is  appealable;  but  when  the  order  dismiss- 
ing the  action  is  made  at  appellant's  request,  it  is  a  voluntary 
dismissal  and  no  appeal  can  be  taken  therefrom. 

Appeal  from  District  Courts  Pierce  County. 
The  facts  sufficiently  appear  in  the  opinion. 

^  Town  &  Likena,  for  appellants. 

If  the  order  denies  the  motion  for  injunction  and  dis- 
misses the  bill  or  action,  it  is  appealable.  High  on  In- 
junctions, §  1795  (2d  ed.);  OberakoUer  v,  Leubbering,^ 
Mo.  App.  481;  Lieuav.  Mabee,  25  111.  247;  Shaw  v.  Hill, 
67  HI.  455;  Weaver  v.  Foyer,  70  111.  567;  Front  v.  Lomer, 
79  111.  331. 

Thomas  Carroll,  for  appellees. 

The  granting  or  refusing  to  grant  a  temporary  injunc- 
tion or  restraining  order  is  a  matter  resting  in  the  sound 
discretion  of  the  court,  and  will  not  be  interfered  with, 
and  from  which  an  appeal  will  not  lie.  Feople  v.  Schoo- 
maker,  60  N.  T.  500;  Favl  v.  Hunger,  47  N.  Y.  469; 
Fleasanta  v.  Vevay,  42  Ind.  391;  High  on  Injunctions  (2d 
ed.),  gg  1696  to  1708,  and  notes. 

Section  446  of  the  Code  Wash.  T.,  in  so  far  as  it 
allows  appeals  from  an  order  granting  or  refusing  a  tem- 
porary injunction,  is  contrary  to  the  organic  act  (g  1869, 
Rev.  Stat.  U.  S.)  McCormick  v.  Walla  Walla,  etc,,  R.  R. 
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Co.,  1  Wash  T.  512;  N.  P.  B.  R,  Co.  v.  Wdla,  Fargo  &  Co., 
2  Wash.  T.  303. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  The  appeal  in  this  case  is  from  an  order  re- 
fusing appellants  a  temporary  injunction,  and  also  dis- 
missing the  action.  Appellees  moved  to  dismiss  on  the 
ground  that  no  appeal  lies  from  such  an  order. 

Under  the  organic  act  no  appeal  could  have  been  taken 
from  an  order  refusing  a  temporary  injunction,  as  the  same 
is  not  a  final  decision.  And  had  the  order  stopped  with 
refusing  the  injunction  the  appeal  would  not  lie.  This 
goes  further,  however,  and  purports  to  summarily  dismiss 
the  suit.  The  complaint  states  a  cause  of  action,  and, 
from  the  bare  record,  this  part  of  the  order  is  unaccounta- 
ble, and  manifestly  erroneous.  Were  the  record  unaided 
in  any  way,  the  case  would  have  to  be  reversed  on  that 
ground;  but  counsel  for  appellants  advisedly  states  to  the 
court  in  his  argument  here,  that  the  order  dismissing  the 
action  was  made  at  appellants'  request. 

This  being  admitted  by  appellants,  we  think  they  are 
bound  by  it  in  this  court,  and  that  we  would  not  be  justi- 
fied in  viewing  the  case  in  any  other  light;  and,  as  it  was  a 
voluntary  dismissal,  no  appeal  could  be  taken  therefrom. 

The  motion  to  dismiss  is  therefore  granted  with  costs. 

AndebS)  C.  J.,  and  Dunbab,  Hoyt  and  Stiles,  JJ., 
concur. 

[Na  dL    Dedded  Juiiuury  24, 1890.] 

J.  Wilson  Paxton  v.  Abthur  Daniell. 

PROCBSS  —  SX&VIOX  BT  PUBUOATIOK  —  JUKIflDIOTION  OVSB 

NON  -  RESIBBNTS. 

A  judgment  rendered  against  a  non-resident  defendant,  no  prop- 
erty of  the  defendant  having  been  brought  under  the  control  of  the 
court,  without  personal  service  upon  him,  or  his  voluntary  appear- 
ance, is  void. 
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A  special  appearance  by  a  non-resident  defendant,  fur  the  purp<>«e 
of  making  a  motion  to  set  aside  the  judji^ment  and  default  entered 
against  him,  does  not  waive  any  jurisdictional  rights. 

Appeal  froin  District  Courts  Pierce  County. 

Action  by  appellee  on  promissory  note  against  Joseph 
E.  Shaw,  and  appellant  herein  as  guarantor.  December 
18^  18S8,  appellee  filed  with  the  clerk  of  the  district  coart 
his  affidavit  that  appellant  bad  departed  from  Washington 
Territory,  and  could  not  be  found  therein.  Summons  was 
duly  issued  and  published,  and  thereafter  a  default  was 
entered  against  appellant,  and  judgment  thereon  was  filed 
upon  the  9th  day  of  March,  1889.  On  the  12th  day  of 
March,  1889,  appellant  made,  through  his  attorneys,  a 
special  appearance,  and  moved  the  court  to  set  aside  the 
judgment  against  him,  for  the  reason  that  he  had  never 
been  served  with  process,  and  that  said  default  and  judg- 
ment were  rendered  against  him  contrary  to  law.  Said 
motion  was  conditionally  allowed  by  the  court,  the  condi- 
tion being  that  defendant  Paxton  answer  upon  the  merits 
of  said  case  within  ten  days,  to  which  defendant  excepted, 
and  now  brings  this  appeal. 

Carroll,  Coiner  &  Davis,  for  appellant. 

Jurisdiction  of  the  person  of  the  defendant  can  only  be 
obtained  in  a  civil  action  by  service  of  process  on  his  per- 
son within  the  district  where  the  suit  is  instituted,  and  pro- 
cess from  the  tribanals  of  one  state  cannot  run  into 
another  state  and  summon  a  party  to  respond  to  proceed- 
ings against  him  in  such  tribunals.  There  can  be  no  juris- 
diction in  a  court  of  a  territory  to  render  a  personal 
judgment  against  any  one  upon  service  made  outside  its 
limits.  Chaffee  v.  Hayward,  20  How.  U.  S.  208;  Toland  v. 
Sprague,  12  Pet.  U.  S.  200;  Pennoyer  v.  Kef,  95  U.  S. 
714;  Harkness  v.  Hyde,  98  U.  S.  476. 
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i2.  F.  Hensill,  for  appellee. 

The  courts  of  a  state  will  give  effect  to  the  service  made 
as  directed  by  its  statutes.  The  service  by  pnblicatioD,  as 
in  the  present  instance,  is  valid.  Hart  v,  SansoMy  110  U. 
S.  555;  Kennedy  v.  New  York  Life  Ins,  Go,y  101  N.  T. 
487;  McCauley  v.  Fulton,  44  Cal.  360;  Eitel  v,  Foster,  39 
Cal.  441;  Barbaries  v.  Gregory,  64  Cat.  231;  Emeric  v. 
Alvarado,  64  Cal.  530;  Mutual  Life  Ins.  Go.  v.  Pinner,  10 
Atl.  Rep.  184;  Palmer  v.  McCormicky  30  Fed.  Rep.  15. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J.  — In  this  case  the  essential  question  to  be 
considered,  and  the  one  on  which  the  case  hinges,  is 
the  validity  of  a  judgment  rendered  against  a  non-resident 
defendant,  by  the  publication  of  a  summons  where  no 
property  of  the  defendant  is  li^rought  under  the  control  of 
the  court. 

It  is  not  shown  by  the  record  in  this  case  that  any  at- 
tachment had  been  served  upon  the  property  of  the  defend- 
ant or  had  been  issued  in  the  case.  In  fact,  it  is  admitted 
by  the  argument  that  no  property  has  been  brought  under 
the  control  of  the  court. 

Statutes  providing  the  mode  for  acquiring  jurisdiction 
of  a  defendant  by  publication  of  a  summons,  being  in  de- 
rogation of  the  common  law,  must  be  strictly  followed  in 
any  case  in  order  to  give  the  court  jurisdiction  over  the  per- 
son of  the  defendant.  And  we  are  of  the  opinion  that  the 
law  is  well  settled  that  such  statutes  are  not  effective  ex<- 
cepting  where  the  action  is  for  the  purpose  of  affecting  the 
8t(Uu8  of  the  defendant;  and  that  the  tribunals  of  a  state 
have  no  authority  to  adjudicate  upon  the  obligations  of 
non-residents  where  they  have  no  property  within  its  limits; 
and  that  a  judgment  rendered  against  non-residents,  with- 
out personal  service  of  process  upon  them,  or  their  volun- 
tary appearance,  where  the  suit  is  merely  in  personam,  is 
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Argument  of  Counsel.  [1  Wash. 

void.     Pennoyer  v.  Neff,  95  U.  S.  714;  Harknesa  v.  Hyde 
98  U.  S.  476;  3  Estee  PI.  9. 

The  case  at  bar  seems  to  us,  as  far  as  the  record  dis- 
closes, to  fall  within  this  rule.  We  do  not  think  that  the 
appearance  made  by  the  defendant  in  the  court  below  was 
such  an  appearance  as  would  waive  any  jurisdictional 
rights,  and  that  it  must  be  held  to  be  a  special  appearance 
for  the  purpose  of  making  a  motion  that  he  was  entitled 
under  the  law  to  make.  It  therefore  follows  that  the 
judgment  of  the  court  below  must  be  reversed,  and  this 
cause  is  remanded  to  the  court  below  for  action  in  accord- 
ance with  this  decision. 

Akdebs,  0.  J.,  and  Stiles,  Scott  and  Hoyt,  J  J.,  con- 
cur. 


[No.  597.    Decided  January  28,  1890.] 

CO.  Tripp  v.  David  Maoi^us. 


J      gg'  APPEAL  —  FINAL  ORDER  —  SUSTAINING  DEMURRER. 

88*  806  ^o  appeal  can  be  taken  from  an  order  of  the  district  court  sustain- 

32*1073  £q^  ^  demurrer  to  a  complaint,  as  such  order  is  not  a  final  decision 

within  contemplation  of  §  1869,  Rev.  Stat.  U.  S. ,  of  the  organic  act 

of  Washington  Territory. 

Error  to  District  Court,  Pierce  County. 

Action  by  C.  C.  Tripp  against  David  Magnus  upon  an 
open  account  of  goods  sold;  demurrer  by  defendant  al- 
leging that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Plaintiff  appealed  '^frorn 
the  order,  decision  and  judgment"  of  the  district  court 
sustaining  said  demurrer. 

Mitchell y  Aahton  <k  Chapman,  for  plaintiff  in  error. 

Judson,  Sharpatein  &  Sullivan,  for  defendant  in  error. 

An  order  overruling  or  sustaining  a  demurrer  is  not  a 
final  order,  and  no  appeal  can  therefore  be  taken  from  it. 
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Moulton  V.  Ellmaker,  30  Cal.  527;  Hibberd  v.  Smith,  39 
Cal.  145;   Ashley  v.  Olmaiead^  54  Gal.  616. 

The  opinion  of  the  coart  was  delivered  by 

DuKBAB,  J.  —  In  this  case,  the  motion  of  the  defendant 
in  error  to  dismiss  this  appeal,  as  shown  by  his  brief,  is 
based  on  but  two  grounds :  (1)  Because  no  notice  of  the 
appeal  from  the  judgment  reodered  in  said  cause  had  ever 
been  given  in  open  court,  or  filed  and  served  on  defendant 
in  error  or  his  counsel;  and  (2)  because  no  assignment  of 
errors  has  been  filed  or  served  upon  defendant  in  error  or 
his  counsel  within  the  time  required  by  rule  five  of  this 
court.  And  the  question  whether  or  not  the  judgment  or 
order  appealed  from  was  not  such  a  final  decision  as,  under 
tue  organic  act,  could  be  appealed  from,  was  not  directly 
raised  in  the  motion. 

But  from  the  arguments  in  the  briefs  and  the  oral  argu- 
ments of  the  counsel  on  both  sides,  it  appears  that  this  was 
the  main  question  at  issue;  and,  from  such  arguments  and 
from  what  the  court  can  gather  from  the  transcript,  this  is 
the  main  question  before  this  court;  and  thus  considering 
it|  this  court,  especially  in  view  of  the  uniform  decisions  of 
this  court  during  its  territorial  existence,  will  hold  that  this 
case  does  not  fall  within  the  provisions  of  g  1869  of  the 
Revised  Statutes  of  the  United  States;  and  that  the  order 
of  the  court  in  sustaining  the  demurrer  is  not  such  a  final 
decision  as  is  contemplated  by  the  statute,  and  from  which 
an  appeal  can  be  taken  to  this  court. 

The  motion  to  dismiss  this  appeal  is  sustained,  with  costs 
of  this  court. 

Amdebs,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ.,  con- 
cur. 
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1    125 

I  ^         Thomas  Cline,  Henbt  Cline  and  Moses  Cline  y.  John 

9      1Q9  ' 

Mitchell. 


APPEAL  —  PAttTIBS  —  PEAOTICB. 

On  an  appeal  from  a  justice  of  the  peace  to  the  district  court, 
the  sureties  on  the  appeal  bond,  by  si}<ning  the  bond,  submit  to  the 
jurisdiction  of  the  court,  and  are  concluded  by  its  judgment,  under 
the  provisions  of  §  1867,  Code  Wash.  T. 

In  such  case,  the  sureties,  being  proper  parties  to  the  judgment 
in  the  district  court,  should  be  made  parties  to  the  writ  of  error  in 
the  supreme  court,  or,  if  they  do  not  desire  to  become  plaintiffs  in 
error,  notice  should  be  served  upon  them  in  accordance  witii  §  45i, 
Code  Wash.  T.,  and  proof  thereof  filed  with  the  clerk  of  the  supreme 
court. 

Error  to  District  Court,  King  County, 
The  facts  are  stated  in  the  opinion. 

P.  P.  Carroll,  for  plaintiffs  in  error. 
Ronald  <b  Piles,  for  defendant  in  error. 

All  parties  to  the  judgment  should  have  joined  in  the 
80-calIed  writ  of  error.  §454,  Code  Wash.  T. ;  Owing  v. 
Kincannon,  7  Pet.  402:  Sirrt^pson  v,  Gredey,  20  Wall.  152; 
Wilson  V.  Ins.  Co.,  12  Pet.  140;  Williams  v.  Bank  of  U. 
S.y  11  Wheat.  414;  Todd  v.  Daniels,  16  Pet.  521;  Mussina 
V.  Cavogos,  20  How.  280;  Shddon  v.  Clifton,  23  How. 
481;  Smyth  v.  Strader,  12  How.  327;  Masterson  v.  Hem- 
don,  10  Wall.  417:  Feibleman  v.  Packard,  108  U.  S.  14; 
Basket  v.  Hassell,  107  U.  S.  602;  O'Doivd  v.  Russell,  14 
Wall.  404. 

The  sureties  being  properly  parties  to  this  judgment, 
are,  therefore,  necessarily  parties  to  this  pretended  writ  of 
error,  g  1867,  Code  Wash.  T.;  Moore  v.  Kepner,  7  Neb. 
291;  Lininger  v.  Raymond,  2  X.  W.  Rep.  359;  Fifzjerald 
V.  Wellington,  15  Pac.  Rep.  582;  Graeler  v.  De  Wolf,  13 
N.  E.  Rep.  Ill;  The  Belgenland,  108  U.  8.  153. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  0.  J.  —  On  the  20th  day  of  April,  1887,  de- 
fendant  in  error  sued  plaintiffs  in  error,  in  a  justice  court 
in  Kitsap  county,  for  the  recovery  of  $299  and  costs. 

A  change  of  venue  was  had  to  another  justice,  and  on 
May  3d,  1887,  judgment  was  rendered  in  favor  of  defend- 
ant in  error  for  $295  and  costs,  from  which  judgment 
plaintiffs  in  error  appealed  to  the  district  court  holding 
terms  at  Seattle. 

On  taking  said  appeal,  plaintiffs  in  error  filed  an  appeal 
bond,  with  sureties,  as  required  by  law.  The  district 
court,  on  the  trial  of  the  cause,  rendered  judgment  against 
the  defendants  therein  and  their  sureties,  in  pursuance  of 
the  provisions  of  g  1867  of  the  Code  of  Washington. 
From  this  judgment  plaintiffs  in  error  sued  out  a  writ  of 
error,  and  ask  to  have  said  judgment  reversed  for  the  rea- 
sons: First,  that  the  district  court  was  without  jurisdic* 
tion  to  try  the  cause;  second,  that  the  judgment  against 
the  sureties  is  null  and  void,  and  the  statute  authorizing 
the  same  is  unconstitutional;  and,  third,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action^ 
and  that  it  was  error  to  render  judgment  thereon. 

Defendant  in  error  moves  to  dismiss  the  writ  of  error 
for  the  reason,  among  others,  that  all  the  parties  to  the 
judgment  in  tbe  district  court  have  not  joined  in,  nor  been 
made  parties  to,  this  writ  of  error. 

We  are  all  agreed  that  the  judgment  of  the  court  below 
was  properly  rendered  against  the  sureties  on  the  appeal 
bond,  and  that  the  claim  of  counsel  for  plaintiffs  in  error, 
that  the  sureties  were  not  brought  into  court  by  proper 
DOtice  or  otherwise,  is  untenable.  By  signing  the  bond 
they  submitted  to  the  jurisdiction  of  the  court,  and  are 
concluded.  The  law  then  in  force  was  a  part  of  their  con- 
tract as  sureties,  and  they  must  abide  by  it  in  all  its  re- 
quirements.    The  sureties  being  proper  to  the  judgment 
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appealed  from  they  should  be  parties  here,  or,  if  they  did 
not  desire  to  become  plaintiffs  io  error,  notice  should  have 
been  served  upon  them  by  plaiutiffs  in  error,  and  proof 
thereof  filed  with  the  clerk  of  this  court  in  accordance  with 
the  provisions  of  g  454  of  the  code,  and  it  therefore  foUowa 
that  the  writ  of  error  should  be  dismissed. 

HoYT,  DuNBAB,  ScoTT  and  Stiles,  JJ.,  concur. 


[No.  596.— Decided  January  28, 1890.] 

Maby  J.  McMillan  y.  Othktja  Mau  and  Herman  J. 

Saddleb. 

HOMBSTEAD  —  JUDGMENT  USN  —  NOTICE  OF  APPEAL. 

Notice  of  appeal  given  in  open  court  within  the  time  allowed  by  law, 
but  at  a  term  of  court  subsequent  to  the  term  when  judgment  was 
rendered,  is  sufficient,  though  appellees  were  not  present,  nor  had  no- 
tice been  served  on  them  to  appear. 

Under  the  laws  relating  to  the  selection  of  homesteads  (Code  Wash. 
T.,  §  1460;  Acts  1885-6,  p.  170),  the  obtaining  of  a  general  judg- 
ment lien  does  not  cut  off  the  subsequent  selection  of  a  homestead,  at 
any  time  before  sale  to  satisfy  the  judgment. 

Appeal  from  District  Court,  Pierce  County. 
The  facts  are  fully  stated  in  the  opinion. 

Judaon,  Sharpatein  &  Sullivan,  for  appellant. 

Where  the  deceased  was  at  the  time  of  his  death  residing 
with  his  family  on  the  premises,  the  probate  court  had  no 
discretion  but  to  set  aside  the  homestead.  Code  Wash.  T., 
gg  1460-1;  Acts  1883,  p.  44;  Acts  1885-6,  p.  170-1;  In  re 
Estate  of  James  Ballentine,  45  Oal.  696;  In  re  Estate  of 
Bridget  Davis,  69  Cal.  468;  In  re  Estate  of  H.  8.  Burton, 
63  Cal.  36;  In  re  Estate  of  W.  H.  Moore,  57  Cal.  437. 

Upon  an  application  to  set  aside  a  homestead,  the  probate 
court  has  no  jurisdiction  to  determine  the  title,  or  whether 
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or  not  any  liens  exist;  the  only  question  the  court  can  de- 
termine is  as  to  the  value  of  the  property  sought  to  be  set 
aside  as  a  homestead.  In  re  Estate  of  James,  23  Ool.  415; 
Rich  V,  Tubbs,  41  Gal.  34;  In  re  Estate  of  Tompkins,  12 
Cal.  114. 

The  homestead  is  to  be  set  apart  in  pursuance  of  the 
statute  in  force  at  the  time  when  tho  order  is  made,  and  the 
interest  therein  which  the  widow  will  take  is  to  be  deter- 
mined by  the  same  statute.  Sulzberger  v.  Sulzberger,  35 
Cal.  385. 

Not  only  is  the  judgment  debtor  entitled  to  a  homestead 
after  judgment,  but  he  may  select  it  even  after  levy  and 
before  sale.  Code  Wash.  T.,  §  342;  Close  v.  Sinclair,  38 
Ohio  St.  530;  TomliTison  v.  Swinney,  22  Ark.  400;  Nevada 
Bank  of  San  Francisco  v.  Treadway,  17  Fed.  Rep.  887 ; 
Hawthorne  v.  Smith,  3  Nev.  182. 

The  homestead  law  should  be  liberally  construed  in  favor 
of  the  debtor;  it  is  not  in  derogation  of  the  common  law, 
while  the  law  allowing  creditors  to  sell  a  debtor^s  land  is. 
3  Black  Com.  418;  Riggs  v.  Sterling,  60  Mich.  643  (27 
N.  W.  Bep.  705). 

0.  M.  Haller,  C.  D.  Young  and  Andrew  Woods,  for 
appellees. 

As  to  service  of  notice  of  intention  to  appeal,  counsel 
cited  Code  Wash.  T.,  gg  746,  72,  2140;  Melville  v.  Che- 
Kalis  County,  13  Pac.  Rep.  904;  Parker  v.  D* Acres,  13 
Pac.  Rep.  903. 

Had  James  McMillan  any  right  of  homestead  in  this 
property,  as  against  the  attaching  creditors?  His  only 
claim  rests  upon  g  342  of  the  code,  but  the  land  is  only 
'*  exempt  from  attachment,  which  is  occupied  by  him  as  a 
homestead."  It  must,  therefore,  be  occupied  in  fact  as  a 
home  at  the  time  of  the  attachment  or  it  is  not  exempt.  It 
is  conceded  that  if  at  the  time  of  the  attachment  it  was  not 
so  occupied,  the  attachment  lien  became  impressed  upon 
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the  property  and  held  it  for  the  satisfaotion  of  the  jadg« 
ment  afterwards  recovered.  (Code,  §  174.)  Nothing  that 
the  defendant  coald  do  would  divest  the  lien  or  destroy  or 
impair  the  security.  1  Wade,  Attachment,  g  211;  Waples, 
Attachment,  p.  166;  Thomp.  Homestead  Ex.  §g  317,  318, 
648-650,  634;  Freeman,  Eiecations,  g  219;  TtittU  v. 
Howe,  14  Minn.  147;  McCaole/s  Estate,  50  Oal.  544; 
Kelly  V.  Dill,  23  Minn.  435;  Hannah  v.  Felt,  15  Iowa, 
141;  Ryan  v.  Weasels,  15  Iowa,  145;  Ballene  v,  Hiatt,  12 
Kan.  98;  Brooks  v,  Chatham,  57  Tex.  31;  Baird  v.  Trice, 
61  Tex.  559;  44  Tex.  236  and  598;  46  Tex.  478;  14  Iowa, 
438;  14  Ind.  523;  16  Ind.  457;  18  Ind.  580;  20  Ind.  510; 
23  Ind.  208;  27  111.  393. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Appellees  move  to  dismiss  the  appeal  here- 
in for  various  reasons.  The  only  one  that  seems  to  need 
<;on3ideration  is  as  to  whether  the  notice  of  an  appeal  was 
sufficient. 

It  appears  that  the  notice  was  given  in  open  court  within 
the  time  allowed  by  law,  bat  at  a  subsequent  term  of  the 
court.  It  does  not  appear  that  appellees  were  present,  and 
they  contend  that  notice  should  have  been  served  upon 
them  to  appear,  as  the  appeal  notice  was  not  given  at  the 
term  of  court  when  judgment  was  rendered.  We  do  not 
think  the  point  well  taken,  and  hold  that  the  notice  was 
sufficient  under  the  law.     The  motion  is  therefore  denied. 

This  case  comes  here  upon  an  agreed  statement  of  facts. 

Appellant  is  the  widow  of  James  McMillan,  who  at  the 
time  of  his  death  owned  certain  lands  in  Pierce  county. 
He  left  several  minor  children.  While  his  estate  was  be« 
ing  administered  upon  in  the  probate  court,  appellant 
petitioned  said  court  to  set  aside  a  homestead  under  g  1460 
of  the  code,  as  subsequently  amended  in  the  laws  of  1885-6, 
at  page  170. 

It  appears  that  appellees  obtained  a  judgment  against 
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James  McMillan  and  filed  a  transcript  thereof  in  the  aadi- 
tor's  office,  and  that  the  same  became  a  lien,  generally,  upon 
his  real  estate  under  g  321  of  the  code;  that  after  said  lien 
attached  said  James  McMillan,  with  his  family,  moved  upon 
the  land  which  appellant  petitioned  the  probate  court  to  set 
aside  as  such  homestead;  that  the  family  has  since  contin- 
ued to  reside  thereon;  and  that  no  claim  of  a  homestead 
had  been  made  prior  to  the  filing  of  said  petition. 

Appellees  filed  objections  to  the  allowance  of  such  home- 
stead, setting  up  their  judgment  lien,  and  maintaining  that 
as  the  lien  was  obtained  before  McMillan  moved  upon  the 
land,  or  took  any  step  to  claim  the  same  as  a  homestead, 
that  the  lien  takes  precedence  of  appellant's  claim.  The 
probate  court  sustained  this  view,  and  refused  to  set  the 
same  aside.  An  appeal  was  taken  to  the  district  court, 
where  the  decision  of  the  probate  court  was  sustained,  and 
an  appeal  was  then  taken  to  this  court. 

We  think  that  under  the  laws  relating  to  the  selection  of 
homesteads,  the  action  of  the  probate  and  district  courts 
was  erroneous;  that  the  obtaining  of  a  general  judgment 
lien  does  not  cut  off  the  subsequent  selection  of  a  home- 
stead at  any  time  before  sale. 

Therefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Andebs,  C.  J.,  and  Hoyt,  Stiles  and  Dunbab,  J  J., 
concur. 


[Ko.  577.    Decided  January  29, 1890.  ] 

W.  P.  Satwabd  V.  John  E.  Oablson. 

raUONAL     UrjUBISS  —  OONTRIBI7TOBT    KBOLIOSNOB— FBLLOW-BBBVAKT 
—  VABIANCB  —  WAIVBR  OF    OBJECTIONS    TO  JURIRDICTION  —  PBAO- 

ncB. 

Where  jodgment  by  default  haa  been  entered  against  a  non-reai- 
dent  defendant,   on  aervioe  by  publication  and  attachment  of  his 
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property,  defendant's  objections  to  the  jurisdiction  of  the  court, 
taken  before  entry  of  the  default,  are  waived  by  his  motion  to  open 
the  default,  which  was  not  upon  a  special  appearance,  and  by  the  sub- 
sequent filing  of  his  answer. 

In  an  action  by  a  servant  for  injuries  received  throup;h  the  negli- 
gence of  his  master,  where  tlie  complaint  alleges  that  the  defendant 
left  his  work  t«)  go  to  the  water-closet,  and  was  injured  while  on  the 
way  there,  and  the  proof  shows  that  he  was  on  his  way  to  his  work  in 
the  morning,  but  had  not  yet  commenced  to  work,  there  is  no  mate- 
rial variance. 

The  evidence  showed  that  plaintiff  was  employed  in  defendant's  saw- 
mill, and  had  been  assigned  to  begin  work  at  8  o'clock,  on  an  upper 
floor;  that  he  arrived  early,  and  went  into  the  engine  room  across 
the  open  space  from  the  mill  to  talk  with  the  fireman,  whence  he 
afterwards  went  across  the  yard  and  alongside  the  mill,  to  the  water- 
closet,  being  injured  on  the  way  by  a  timber  thrown  from  a  window  of 
the  mill.  If  he  had  gone  directly  to  the  room  in  which  he  was  to 
work,  and  thence  by  the  usual  way  to  the  closet,  he  would  not  have 
been  injured.  There  was  no  rule  prohibiting  the  men  from  going  into 
the  mill  by  the  route  adopted  by  plaintiff,  nor  requiring  them  to  reach 
the  second  story  by  the  front  stairs.  Held^  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

Where  the  giat  of  the  complaint  is  that  the  master  has  injured 
the  servant,  and  the  proof  shows  that  plaintiff  s  injury  was  caused 
by  the  negligence  of  a  fellow-servant,  defendant  may  move  for  non- 
suit, without  having  pleaded  any  other  defense  than  the  general 
denial. 

A  person  employed  as  head  carpenter  in  a  saw-mill,  to  make  re- 
pairs around  the  building;  and  on  vessels  used  in  connection  with 
the  mill  business,  is  the  fellow-servant  of  a  sawyer  employed  in  the 
same  mill. 

Error  to  District  Court,  King  County. 
The  facts  are  fully  stated  in  the  opinion. 

/.  R.  Lewis,  B.  F.  Dennison,  and  W.  Lair  Hill,  for 
plaintiff  in  error. 

The  court  had  no  jurisdiction  of  the  defendant  on  the 
case  made;  defendant's  appearance  to  the  action  afterward 
did  not  waive  his  right  to  question  the  jurisdiction  in  this 
court.  Harkness  v.  Hyde,  98  U.  S.  478-9;  YesUr  v.  Ogles- 
bee,  1  Wash.  T.  605;  Bentz  v.  Eubanis,  4  Pac.  Bep.  271; 
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Pennoyer  v.  Neff,  95  U.  S.  714;  Wold  v.  Wilson,  2  Wash. 
T.  376. 

The  motion  for  nonsuit  should  have  been  granted. 
Oarlson,  Beaton,  Hall  and  Boyd  were  fellow-servants. 
Cooley  on  Torts,  p.  532-5,  and  notes;  Whart.  Neg.  229; 
Shearm.  &  Bed.  Neg.  100;  2  Thomp.  Neg.  1026,  1028, 
1034;  Buckley  v.  Gould,  etc.,  Co.,  14  Fed.  Bep.  841;  Fos- 
ter V,  Minn,,  etc,,  Ry.  Co,,  14  Minn.  277;  L,  V.  Coal  Co.  v. 
Jones,  86  Pa.  St.  432  (2  Am.  State  Bep.  631);  Wright  v. 
If.  Y.  C.  R.  R.  Co.,  25  N.  T.  564;  Kelley  v.  Belcher  M. 
Go.  3  Sawyer,  564-5;  Quincy  Mining  Co,  v,  Kitts,  3  N.  W. 
Bep.  240;  Brown  v,  Winona,  etc.,  Ry,  Co.,  38  Am.  Bep. 
285-8;  Blake  v.  Maine,  etc,  Co.,  70  Me.  60;  Mc Andrews 
V.  Burns,  39  N.  J.  117;  Dillon  v.  U.  P.  R.  R.  Co.,  3  Dill 
C.  0.  332;  Holdenv,  FUchburg  R.  R,,  129  Mass.  268; 
AWro  V,  Agawam  Canal  Co.,  6  Gush.  75;  Armour  v. Haker, 
111  U.  S.  313;  Randell  v.  B.  dk  0.  R.  R.  Co.,  109  U.  S. 
478;  Umbank  v.  Lake  Shore  R.  R.  Co.,  83  Ind.  191;  Wil- 
lis  V.  0.  R.  cfe  N.  Co.,  11  Or.  157;  2  Am.  and  Eng.  Oy. 
Law,  30,  and  note. 

The  English  common  law  is  the  rule  in  this,  territory,  so 
made  by  statute,  Code  Wash.  T.,  g  1,  and  the  English  rule 
as  declared  in  Priestly  v.  Fowler,  3  Mees.  &  W.  1,  remains 
to-day  the  common-law  rule  in  that  country.  Whart.  Neg. 
^,230;  Big.  Torts,  688;  14  Fed.  Bep.  841,  note,  citing  L. 
B.  1  H.  L.  App.  326. 

No  actionable  negligence  was  proved.  Negligence  must 
be  affirmatively  proved.  Deering  on  Neg.  405,  and  cases; 
Brown  v.  C.  &  B.  St.  Ry.  Co.,  49  Mich.  153;  Allen  v. 
Willard,  67  Pa.  St.  374;  Lansing  v.  Stone,  14  Abb.  Pr. 
199. 

At  the  time  of  the  accident,  the  plaintiff  was  not  in  the 
line  of  his  duty.  He  was  voluntarily  and  needlessly  in  a 
place  of  special  danger.  He  was  there  for  his  own  amuse- 
ment and  at  his  own  risk.  Severy  v.  Nicker  son,  120  Mass. 
306;  Wright  v.  Rawson,  52  Iowa,  329;  Brown  v.  Byroads, 
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47  Ind.  435;  92  Pa.  St.  281;  28  Mich.  457;  111  111.  203; 
45  Iowa,  546. 

The  plaintiffs  yoluntary  act  in  going  to  the  farnace 
room  rendered  the  accident  possible.  His  want  of  care 
and  circumspection,  in  leaving  the  farnace  room  and  taking 
the  coarse  he  did,  was  the  proximate  cause  of  the  injury. 
The  defense  may  well  rest  on  the  sole  ground  of  contribu^ 
tory  negligence.     111  Pa.  St.  9. 

N.  Soderberg  {J.  L.  Murphey,  of  counsel),  for  defend- 
ant in  error. 

Defendant  (being  a  non-resident)  moved  to  open  the 
default  entered  against  him  without  limitation  or  reserva- 
tion, and  thus  submitted  himself  to  the  jurisdiction  of  the 
court.  No  default  can  be  opened  by  special  appearance. 
If  a  party  so  far  appears  as  to  call  into  action  the  powers 
of  the  court  for  any  purpose,  except  to  decide  on  its  own 
jurisdiction,  it  is  a  gen  oral  appearance.  Clark  v.  Black- 
well,  7  Greene  (Iowa),  722;  Whiting  v.  Bodd,  6  Mo.  443. 

There  is  no  common  service  where  one  servant  is  em- 
ployed in  a  separate  and  disconnected  branch  of  the  busi- 
ness from  that  in  which  the  other  is  engaged.  Deering^ 
Neg.  g  204;  39  N.  J.  L.  117;  78  Pa.  St.  25. 

The  rule  exempting  the  master  from  liability  for  negli- 
gence of  his  servants  causing  injury  to  other  servants,  only 
applies  where  there  is  a  common  business,  so  that  the  in- 
jured servant  has  an  opportunity  to  exercise  preventive 
care  over  his  fellow-servants'  negligence.  And  it  does  not 
apply  so  as  to  relieve  a  master  from  liability  where  a  ser- 
vant injured  by  the  gross  negligence  of  a  co-servant. 
Deering,  Neg.  g  202;  Louisville  R.  R.  Go.  v.  Robinson  ^  4 
Bush  (Ky.),  607;  Chicago,  etc.,  Co.  v.  Rosa,  112  U.  8.  377; 
Rolling  Mill  Co.  v.  Johnson,  114  111.  57;  N.  P.  R.  R.  Co. 
V.  Herbert,  116  U.  S.  642. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J.— On  the  29th  day  of  March,  1885,  the  de- 
fendant in  the  coart  below  was  the  proprietor  of  the  Port 
Madison  Mill,  at  Port  Madison,  Kitsap  couoiy.  At  the 
mill  he  carried  on  the  business  of  manufacturing  lumber, 
rough  and  dressed,  and  thence  by  means  of  schooners 
which  he  owned,  he  shipped  the  lumber  to  various  ports 
of  the  Pacific  ocean  for  market. 

The  mill  premises  consisted  of  an  enclosed  yard  contaia- 
ing  one  or  two  acres,  with  gates  for  the  entrance  and  exit 
of  employes,  as  the  business  required.  Inside  of  the 
yard,  and  occupying  one  side  of  it,  was  the  mill  proper, 
which  was  a  two-story  structure  sixty  or  seventy  feet  in 
width  and  some  three  hundred  feet  long.  In  the  second 
story  were  the  saws  and  principal  mill  apparatus,  the  en- 
gines and  planing  machinery  being  on  the  floor  below. 
The  boiler  house  and  carpenter  shop  were  across  an  open 
area  from  the  mill,  distant  fifty  or  sixty  feet,  but  within 
the  yard.  Adjacent  to  the  mill  was  a  wharf,  upon  which 
lumber  from  the  mill  was  run,  and  thence  loaded  into  the 
vessels  as  they  required  cargoes. 

At  the  date  named,  defendant,  who  himself  resided  at 
Victoria,  B.  0.,  had  one  Meigs  employed  at  the  Port 
Madison  Mills  as  his  general  superintendent  and  manager. 
Meigs'  authority  was  very  fall,  so  that  some  of  the  men 
who  had  worked  in  the  mill  for  years  supposed  him  to  be 
the  proprietor.  But  all  hands  were  paid  their  wages  by 
defendant's  checks,  signed  by  Meigs,  ''Agent." 

Under  Meigs,  and  next  in  authority,  was  one  Bucklin, 
who  was  general  foreman  over  all  the  work  there  carried 
on,  and  from  whom  the  men  in  the  mill,  engine  room,  boiler 
room  and  log  chute,  and  on  the  wharf,  took  their  general 
orders;  each  gang  of  men,  however,  as  a  rule,  having  a  sub- 
foreman,  who  was  a  laborer  himself,  and  directed  the  work 
of  those  with  him.     At  the  date  named  there  were  about 
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seveuty-five  men  employed  in  and  about  the  mill  premises, 
in  connection  with  tbe  business  of  the  defendant  there  car- 
ried on.  Some  had  regular  employment,  in  certain  posi- 
tions. AH  the  engineer,  the  fireman,  the  head  carpenter,  the 
head  sawyer,  and  perhaps  some  of  the  men  in  other  places; 
while  others  had  no  regular  employment,  but  were  shifted 
from  one  place  to  another  as  occasion  required  their  serv- 
ices. The  plaintiff  below,  Carlson,  was  one  of  the  last 
named  class,  and  had  been  employed  in  the  mill  since  De- 
cember 8,  1833.  During  that  time  he  had  been  tallyman 
ou  tbe  wharf,  trimmer,  scantling  sawyer,  gang  sawyer, 
hook  tender,  and  tallyman  in  the  mill.  On  Saturday, 
March  27th,  he  had  been  acting  as  tallyman  in  the  mill, 
and  at  the  close  of  work  on  that  day  was  assigned  by  Buck- 
liu  to  the  scantling  saw  for  the  next  Monday. 

One  Beaton  was  the  head  carpenter  of  the  establishment, 
whose  duty  it  was  to  attend  to  such  carpentering  as  needed 
to  be  done  about  the  premises,  either  alone  or  with  such 
assistance  as  he  requirdil.  Beaton  had  been  for  some  time 
eu.^a<!^l  in  repairing  the  schooner  Yidette,  one  of  the  de- 
fendant's vessels,  which  lay  at  or  near  the  mill,  and  had 
occasion  to  use  some  ship  s  knees  in  connection  therewith. 
There  were  ship's-knee  timbers  lying  in  the  water  at  the 
mill,  and  on  Saturday  the  log  hauler  for  the  mill  drew  up 
some  of  the  timbers  into  the  mill  preparatory  to  being 
dressed  by  Beaton  at  the  carpenter  shop.  The  sawing  of 
these  timbers  required  peculiar  handling,  and  Beaton, 
Bucklin,  and  some  others,  did  the  work  at  the  mill-saw  on 
Siturday  after  the  regular  work  was  over,  leaving  the 
sawed  knees  lying  on  the  floor  to  be  removed  by  Beaton. 
At  that  time  the  mill  was  running  on  three-quarter  time, 
work  commencing  at  eight  o'clock  in  the  morning.  Carl- 
sou  s  time  to  begin  work  was,  therefore,  eight  o'clock;  but 
Beaton  was  working  on  full  time,  commencing  at  seven 
o'clock. 

Between  seven  and  eight  o^clock  on  Monday  morning, 
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Beaton  and  two  other  men,  who  were  in  general  employ 
similar  to  Carlson's,  but  who  at  that  time  were  detailed 
to  assist  the  former,  went  into  the  mill  to  remove  the  ship's 
knees  sawed  the  previous  Saturday  to  the  carpenter  shop. 

There  were  a  number  of  the  knees,  which  were  triangu- 
lar timbers,  weighing  one  or  two  hundred  pounds  each. 
There  were  means  by  which  the  knees  could  have  been 
taken  froq;^  the  mill  to  the  carpenter  shop  without  any 
danger  of  injury  to  any  person;  but  this  would  have  in- 
volved carrying  each  one  part  of  the  length  of  the  mill  to 
the  front  end,  down  a  stairway,  and  thence  back  the  length 
of  the  mill  to  the  shop. 

A  much  nearer  way  was  to  take  them  to  a  window  of 
a  small  room  built  out  at  the  side  of  the  mill,  at  the 
rear,  and  throw  them  to  the  ground,  some  15  feet.  The 
latter  plan  was  adopted.  Beaton  recognized  the  fact  that 
some  person  might  be  passing  under  the  window,  and 
might  be  injured  by  a  falling  knee;  therefore,  he  directed 
the  men  who  were  about  to  throw  out  the  first  knee  to  call 
out  warning  to  any  one  thus  passing.  His  men  looked  out 
and  called  the  warning  and  then  dropped  the  knee.  The 
plaintiff,  Carlson,  at  that  moment  was  passing  under  the 
projecting  room  where  he  could  not  see  the  window,  nor 
the  men  see  him,  and  he  did  not  hear  the  warning;  so,  as 
he  emerged  from  the  overhanging  room,  he  was  struck  by 
the  falling  knee  and  severely  injured.  This  action  was 
broaght  against  the  proprietor  of  the  mill,  Say  ward,  tore- 
cover  damages  for  the  injury,  on  the  ground  that  it  was 
the  negligence  of  the  defendant's  servant,  in  throwing  the 
knee  from  the  window,  that  caused  it. 

The  material  allegations  of  the  complaint  here  involved 
were  as  follows : 

*'  That  at  all  the  times  hereinafter  mentioned  plaintiff 
was  employed  by  defendant  as  a  workman  in  said  saw-mill 
in  the  capacitv  of  tallyman. 

"  That  on  tfce  29th  day  of  March,  A.  D.  1885,  the  plain- 
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tiff,  then  being  in  the  employ  of  defendant  in  the  capacity 
of  tallyman  as  aforesaid  in  said  same  saw-mill,  having  a 
necessity  to  go  to  the  water-closet  situate  under  saw-mill, 
left  his  work  and  went  toward  said  water-closet  by  the 
way  usually  traveled  by  himself  and  other  workmen  em- 
ployed by  defendant  in  said  saw-mill. 

**  That  in  going  from  his  work  to  said  water-closet  by 
the  way  aforesaid,  the  plaintiff  was  compelled  to  pass  di- 
rectly under  the  fire-room  of  said  saw-mill,  ana,  while 
passing  under  said  window,  certain  workmen  employed  by 
the  defendant  as  carpenters,  and  there  engaged  in  repairing 
the  bark  •  Vidette '  near  said  mill,  by  the  order  and  direc- 
tion of  the  superintendent  having  charge  and  control  of 
said  carpenters  for  and  in  behalf  of  defendant,  without 
giving  any  notice  or  warning  whatever  to  this  plaintiff, 
threw  out  of  said  window  a  ship's  knee,  weighing  400 
pounds  or  more,  and  the  same  fell  a  distance  of  16  feet, 
striking  this  plaintiff,  who  was  then  passing  under  said 
window  as  aforesaid,  upon  the  head,  arm  and  shoulder,  se- 
verely bruising  and  wounding  him,  and  rendering  him 
senseless,  and  plaintiff  remained  in  a  state  of  insensibility 
for  the  space  of  ten  hours,  and  was  confined  to  his  bed  by 
reason  of  said  injury  for  a  period  of  one  day. 

''That  said  accident  happened,  and  said  injuries  were  re- 
ceived, wholly  on  account  of  the  carelessness  and  negli- 
gence of  the  said  superintendent  having  charge  and  control, 
for  and  in  behalf  of  the  defendant,  of  the  carpenters 
employed  by  the  defendant  as  aforesaid,  and  through  no 
fault  or  negligence  on  part  of  plaintiff.'* 


The  defendant  being  a  non-resident,  plaintiff  endeavored 
to  obtain  jurisdiction  of  his  person  and  property  by  at- 
taching the  latter  and  making  service  of  the  summons  by 
publication. 

Numerous  motions  were  made  in  the  court  below  by  the 
defendant's  counsel,  appearing  specially  therefor,  for  the 
purpose  of  preventing  the  court  from  assuming  jurisdiction 
upon  the  attempted  service  made,  and  the  denial  of  these 
motions  is  here  assigned  as  error. 

But  whatever  weight  these  motions  may  have  had  at 
the  time,  we  are  satisfied  that  a  subsequent  motion  to  open 
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a  default  which  had  been  entered,  which  was  not  upon  a 
limited  or  special  appearance,  as  well  as  the  subsequent 
answer,  waived  all  objections  to  the  jurisdiction,  and 
brought  the  defendant  fully  before  the  court. 

The  answer  of  the  defendant  was  a  general  denial. 

The  cause  was  tried  upon  the  issues  thus  made,  and  there 
was  a  verdict  and  judgment  for  the  plaintiff. 

Upon  the  plaintiff  resting  his  case,  the  defendant  moved 
for  a  nonsuit  and  for  a  dismissal  of  the  action  upon  the 
following  grounds,  viz. : 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  plaintiff  had  failed  on  the  proofs  to  make  out 
the  cause  of  action  stated  in  the  complaint. 

3.  That,  on  the  proofs,  plaintiff's  injuries  were  caused 
bj  his  own  negligence. 

4.  That,  on  the  proofs,  plaintiff's  injuries  were  caused 
by  a  fellow-servant  of  plaintiff. 

The  court  denied  the  motion,  and  error  is  assigned  here 
upon  the  denial.     Upon  these  errors  we  are  of  the  opinion : 

1.  That  the  complaint  was  sufficient. 

2.  The  second  ground  of  the  motion  was  based  upon 
the  testimony  which  showed  that  plaintiff  was  injured  while 
on  his  way  to  his  work  in  the  morning,  and  before  he  had 
commenced  work  for  the  defendant  for  the  day,  instead  of 
under  the  circumstances  alleged  in  the  third  and  fourth 
paragraphs  of  his  complaint,  quoted  above.  But  we  do 
not  look  upon  the  facts  proven  and  those  pleaded  as  mate- 
rially varying.  The  defendant  could  not  have  been  sur- 
prised, and  an  amendment  of  the  complaint  to  accord  with 
the  facts  would  have  been  allowed  of  course. 

3.  The  third  ground  for  nonsuit  was  taken  in  view  of 
certain  facts  which  we  have  not  yet  stated  in  full.  Plain* 
tiffy  as  above  set  forth,  was  on  Saturday  assigned  to  go  to 
work  on  the  next  Monday  morning  at  eight  o'clock,  at  the 
scantling  saw  in  the  second  story,  and  near  the  front  end 
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of  the  mill.  The  scantling  saw  was  not  far  from  the  prin- 
cipal entrance  to  the  second  story,  which  was  reached  by 
broad  steps  from  the  ground,  placed  there  for  the  accom- 
modation of  the  mill  men.  Plaintiff's  most  natural  and 
easy  mode  of  reaching  the  place  of  his  labor  was  up  the 
steps  and  thence  a  few  feet  to  his  machine.  But  at  some 
time  between  seven  and  eight  o'clock  plaintiff  entered  one 
of  the  mill-yard  gates  and  went  to  the  furnace  room,  across 
the  open  space  from  the  mill,  to  have  a  social  chat  with 
the  fireman,  intending  to  go  thence  by  another  route  to 
his  work  in  time  to  begin  at  the  hour. 

At  the  rear,  and  on  the  ground  floor  of  the  mill,  there 
were  water-closets,  built  for  the  accommodation  of  the 
men,  which  were  approached  from  the  upper  floor  by  a 
stairway  at  that  end  of  the  building.  The  most  direct  way 
to  reach  these  closets  from  the  furnace  room  was  across 
the  yard  and  under  the  mill;  but  for  those  at  work  on  the 
upper  floor  the  proper  way  was  along  the  mill  to  the  stair 
at  the  rear.  At  the  house  where  plaintiff  lived  there  was 
accommodation  of  the  same  kind  which  he  could  have 
used  before  going  to  the  mill.  But  after  remaining  a 
short  while  in  the  furnace  room,  plaintiff  decided  to  go  to 
the  mill  closets  and  thence  to  his  work,  up  the  back  stairs. 
He  went  across  the  yard,  not  in  a  direct  line  or  path,  but 
in  such  a  course  that  he  brought  himself  alongside  the 
mill,  so  that  in  passing  thence  toward  the  back  end  and 
the  closets,  he  walked  under  the  projecting  room  where 
Beaton  and  the  others  were  with  the  knees,  coming  out 
again  from  beneath  the  room  at  the  precise  moment  when 
the  first  knee  dropped  and  struck  him.  Had  he  visited 
the  closet  at  his  own  house,  or  not  gone  to  the  furnace 
room,  or  walked  in  the  most  direct  line  across  the  yard  to 
the  mill  closets,  or  taken  his  proper  station  in  the  mill 
and  thence  gone  to  the  closet  by  the  back  ptair,  he  would 
not  have  gotten  under  the  overhanging  room,  and  the 
injury  would  not  have  occurred. 
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In  addition  to  this,  it  appeared  that  daring  the  hours 
when  the  mill  was  running  there  were  slab  oars  running 
back  and  forth  through  the  yard  in  such  a  way  as  to  make 
it  dangerous  for  persons  to  be  there;  and  that  at  all  such 
times  there  was,  at  many  places  about  the  mill,  more  or 
less  danger,  so  that  persons  employed  there  had  to  be  con- 
stantly on  the  look-out. 

Upon  these  facts  the  defendant  urged  that  plaintiff  had 
himself  so  contributed  to  his  injury  that  he  could  not  in 
any  event  recover;  and  it  was  contended,  that  as  the  nature 
of  his  employment  did  not  at  that  time,  or  at  any  time, 
demand  his  presence  at  the  furnace  room,  or  in  the  yard, 
or  anjwhere  except  where  his  work  for  the  moment  was 
(to  wit:  that  morning  at  the  scanUing  machine,  at  eight 
o'clock),  he  was  to  be  treated  as  a  stranger  who  was  tres- 
passing without  leave,  and  that  he  could  not  be  excused  by 
the  plea  of  a  necessity  to  visit  the  closets.  But  it  was 
proven  that  no  rule  of  the  establishment  prohibited  the 
men  from  going  into  the  mill  by  the  route  adopted  by 
plaintiff*,  or  required  them  to  reach  the  second  story  by  the 
front  stair,  and  that  many  of  them  did,  daily,  go  to  and 
fro  about  the  yard  as  he  did.  He  reached  the  vicinity  of 
the  mill  a  few  minutes  early,  the  gates  were  open,  and  he 
did  what,  under  the  usual  condition  of  things  at  that  hour, 
he  might  have  done  without  actual  risk.  Therefore,  we 
cannot  agree  that  his  acts  amounted  to  contributory  negli- 
gence. Besides  which,  the  testimony  ou  that  point  fully 
warranted  a  submission  of  it  to  the  jury,  and  we  find  no 
error  in  the  motion  for  a  nonsuit,  on  that  ground. 

4.  Were  Beaton  and  Carlson  fellow-servants? 

Plaintiff  maintains  that  the  defendant  was  not  entitled 
to  avail  himself  of  that  objection  to  a  recovery  unless  he 
pleaded  it  in  his  answer,  and  that  a  general  denial  did  not 
raiae  that  issue.  It  may  be,  but  we  do  not  so  decide,  that 
the  daim  is  correot  when  the  objection  is  taken  as  a  de- 
fense .     But  the  gist  of  the  complaint  is,  that  the  master  has 
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injared  the  servant;  therefore,  when  the  plaintiff's  proofs 
show  that  it  is  not  the  master,  bat  some  other  person  —  a 
fellow-servant — who  committed  the  wrong,  there  can  be  no 
affirmative  judgment,  and  a  motion  for  a  nonsuit  is  the 
proper  method  of  moving  the  court  to  a  negative  judg- 
ment. 

The  most  earnest  and  learned  efforts  of  counsel  in  this 
cause  were  directed  to  the  enlightenment  of  the  court  upon 
the  proper  rules  of  decision  for  the  determination  of  this 
question.  It  was  agreed  that  if  Beaton  and  Carlson  were 
fellow-servants,  there  could  be  no  recovery;  but  there  was 
a  radical  difference  as  to  the  standard  by  which  their  rela- 
tions were  to  be  judged  and  declared.  Plaintiff  in  error 
maintained  that  §  1  of  the  code  of  1881,  which  makes  the 
common  law  of  England  the  rule  of  decision  in  all  the  courts 
of  Washington  Territory,  was  decisive  as  to  the  first  step 
of  the  inquiry;  namely, where  the  court  should  look  for  the 
proper  rules.  We  agree  to  this.  But  we  do  not  subscribe 
to  the  next  proposition,  that  resort  can  be  had  only  to  the 
decisions  of  English  courts,  or  to  those  of  American  courts 
which  have  followed  them,  to  ascertain  what  the  common 
I  law  of  England  is  or  was,  unless  the  English  decisions 
!  commend  themselves  to  reason,  or  have  been  so  long  and 
'  generally  followed  that  to  depart  from  them  would  tend  to 
unsettle  what  has,  by  *'  immemorial  and  universal  usage," 
•  been  understood  to  be  settled.  The  common  law  grew 
with  society,  not  ahead  of  it.  As  society  became  more 
complex,  and  new  demands  were  made  upon  the  law  by 
reason  of  new  circumstances,  the  courts  originally,  in  Eng- 
land, out  of  the  storehouse  of  reason  and  good  sense,  de- 
clared the  *' common  law.*'  But  since  courts  have  had  an 
existence  in  America  they  have  never  hesitated  to  take  upon 
themselves  the  responsibility  of  saying  what  t«  the  common 
law,  notwithstanding  current  English  decisions,  especially 
upon  questions  involving  new  conditions.  Therefore,  we 
have  the  **  common  law"  as  declared  by  the  highest  courts 
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of  this,  that  aad  the  other  state,  and  by  the  courts  of  the 
United  States,  sometimes  varying  ia  each.  And  we  under- 
stand, by  g  1  of  the  code,  that  where  there  are  no  gov- 
erning provisions  of  the  written  laws,  the  courts  of  the 
late  territory,  and  of  this  state,  are,  in  all  matters  coming 
before  them,  to  endeavor  to  administer  justice  according  to 
the  promptings  of  reason  and  common  sense,  which  are  the 
oardinalprinciples  of  the  common  law;  but  not  that  the  de- ' 
cisions  of  the  English  courts  are  to  be  taken  blindly  and 
without  inquiry  as  to  their  reasoning  or  application  to  the 
circumstances.  We  have  been  led  to  these  remarks  be- 
cause of  the  fact  that  this  question  of  injuries  by  servants 
of  the  same  master  negligently  inflicted  upon  each  other, 
has  given  rise  to  extensive  discussion  and  wide  diver- 
gence of  decision  in  both  English  and  American  courts. 

Up  to  a  certain  point,  undoubtedly  the  common-law 
rule  was  and  is,  that  the  master  is  not  liable  if  one  of  his 
servants  negligently  injure  another.  It  was  indirectly 
stated  so  to  be  in  Priestley  v,  Fovjler,  3  Mees.  &  W.  1,  in 
1837;  but  was  first  distinctly  announced  in  Murray  v. 
South  Carolina  R.  R.  Co.y  1  MoMul.  385,  in  1841,  and 
was  re-announced  in  Massachusetts  in  1842,  in  Farwell  v. 
Boston  <fe  Worcester  R.  R.  Go,,  4  Mete.  49. 

The  first  positive  announcement  of  the  rule  in  England 
was  in  Hutchinson  v.  York,  etc,  Ry.  Co,  5  Exch.  343. 
The  theory  of  the  South  Carolina  case  was,  that  each  of  the 
servants  in  his  separate  department  represented  the  princi- 
pal, and  that  they  were  engaged  in  a  joint  understaking. 

In  Massachusetts  the  ground  of  the  decision  was,  that 
by  refusing  a  resort  to  the  common  employer  the  safety  of 
each  employe'  would  be  more  effectually  secured,  by  reason 
of  the  greater  skill  and  care  with  which  they  would  con- 
duet  their  several  operations.  Hutchinson  v.  York,  etc.^ 
Ry.  Co.,  seems  to  have  rested  upon  the  conclusion  of  the 
court  that  the  principle  of  holding  the  master  liable  would 
"  carry  us  to  an  alarming  extent/' 
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The  English  cases  down  to  this  time,  esoeptas  th«j  have 
been  restricted  by  statute,  have  been  kept  well  ap  to  the 
general  rule,  in  which  they  have  rather  followed,,  than  been 
followed  by,  many  American  cases,  notably  those  decided 
in  Massachusetts.  See  Hohien  v.  Fitcliburg  R,  R.  Co.,  129> 
Mass.  268.  But  almost  contemporaneously  with  the  as- 
sertion  of  the  general  rule  of  the  exemption  of  the  master, 
other  American  courts  refused  adherence  to  it  as  a  univer- 
sal rule.  The  rise  and  progress  of  great  railroad  corpora- 
tions, operating  over  long  lines  of  road,  with  hundreds  of 
employes,  from  president  down,  caused  a  closer  inspection 
of  the  real  relations  of  the  men,  who,  although  they  were 
employed  and  paid  by  the  same  master,  were  often  so  wide- 
ly separated  in  their  spheres  of  duty  that  reason  seemed  to 
call  for  some  substantial  modification  of  the  decisions  as  to 
what  the  rule  really  was,  when  applied  to  cases  where  there 
was  so  large  a  delegation  of  the  authority  of  the  master  to 
the  negligent  servant,  that  the  master  could  be  said  to  be 
present  and  acting  only  in  the  person  of  the  servant. 

The  courts  of  last  resort  of  manv  of  the  states,  and  the 
supreme  court  of  the  United  States,  have  given  their 
adherence  to  this  view,  and  according  to  their  decision  the 
"  common  law''  of  such  cases  is>  that  the  rule  of  exemp- 
tion to  the  master  only  applies  when  the  negligent  servant 
and  the  servant  injured  are  in  a  *'  common  employment." 

The  leading  authority  upon  this  subject,  lor  this  case  at 
least,  is  the  supreme  court  of  the  United  States,  which  in 
.Chicago,  etc.,  Ry.  Co.  v.  Rosa,  112  U.  S.  377  (5  Sup.  Ot. 
Bep.  184),  said : ''  There  is  in  our  judgment,  a  clear  distinc- 
tion to  be  made  in  their  relation  to  their  common  principal, 
between  servants  of  a  corporation  exercising  no  supervision 
over  others  engaged  with  them  in  the  same  employment,  and 
agents  of  the  corporation  clothed  with  the  control  and 
management  of  a  distinct  department,  in  which  their  duty 
is  entirely  that  of  direction  and  superintendence;*'  and  held 
a  railroad  conductor,  who  neglected  to  inform  his  engineer 
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of  an  order  to  wait  at  a  station  ahead  for  a  train  going  in 
the  opposite  direction,  whereby  a 'collision  occurred,  not 
to  be  the  fellow-servant  of  the  engineer. 

Other  courts  have  applied  the  principle  to  far  more 
complicated  cases,  and  have  not  hesitated  to  give  the  em- 
ployes of  natural  persons  the  benefit  of  the  new  * 'common 
law/'  the  announcement  of  which  was  at  first  based  upon 
that  peculiarity  of  corporations  which  compels  them  to 
act  by  agents  only;  doubtless  the  United  States  supreme 
court  would  do  the  same  in  a  proper  case. 

Yielding  our  adherence  to  the  doctrine  that  to  exempt 
the  master  and  make  the  two  servants  fellow-servants, 
they  must  be  engaged  in  the  same  common  employment, 
in  the  same  department  of  service,  and  act  under  the  same 
immediate  direction,  we  look  vainly  for  any  agreement 
among  the  courts  as  to  what  ''common  employments"  are. 
The  diversity  of  employments  and  myriad  circumstances 
under  which  men  act  and  are  injured,  make  it  impossible 
to  define  them.  Some  general  definitions  there  are,  and 
with  them  each  case  must  be  compared  as  it  arises,  and 
the  rules  extended  so  as  to  make  a  reasonable  application. 

We  find  in  Crispin  v.  Babbitt,8l  N.  T.  516,  what  seems 
to  us  the  most  correct,  brief  statement  of  some  of  the  points 
to  be  regarded  in  cases  of  this  kind,  which  has  come  to  our 
notice.  The  court  said,  p.  520:  "The  liability  of  the  mas- 
ter does  not  depend  upon  the  grade  or  rank  of  the  employe 
whose  negligence  causes  the  injury.     A  superintendent  of 
a  factory,  although  having  power  to  employ  men,  or  repre- 
sent the  master  in  other  respects,  is,  in  the  management 
of  the  machinery,  a  fellow  servant  of  the  other  operatives. 
On  the  same  principle,  however  low  the  grade  or  rank  of 
the  employe,  the  master  is  liable  for  injuries  caused  by  him 
to  another  servant,  if  they  result  from  the  omission  of 
some  duty  of  the  master,  which  he  has  confided  to  such  in^ 
ferior  employe.    .    -    .    Flike  t;.  R.  R,  Co.,  53  N.  Y.  549. 
«   ,  «    The  liability  of  the  master  is  thus  made  to  depend 
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upon  the  character  of  the  act  in  the  performance  of  which 
the  injury  arises,  without  regard  to  the  rank  of  the  em- 
ploye performing  it.  If  it  is  one  pertaining  to  the  duty 
the  master  owes  to  his  servants,  he  is  responsible  to  them 
for  the  manner  of  its  performance.  The  converse  of  the 
proposition  naturally  follows.  If  the  act  is  one  which 
pertains  only  to  the  duty  of  an  operative,  the  employe  per- 
forming it  is  a  mere  servant,  and  the  master,  although  liable 
to  strangers,  is  not  liable  to  a  fellow-servant  for  its  im- 
proper performance.    Wood,  Master  and  Servant,  g  438.*' 

These  are  flexible  rules,  in  which  the  doctrine  that  the 
delegated  duties  and  powers  of  the  master  make  a  servant, 
at  times,  the  very  master  himself  as  to  other  servants,  is 
the  central  feature;  and  they  seem  to  us  eminently  just  to 
both  master  and  servant.  They  would  fully  sustain  the 
decision  in  Brodeur  v.  Valley  Falls  Co,  (Bhode  Island),  17 
Atl.  Rep.  54,  cited  by  plaintiff  in  error. 

There  a  machine  repairer  in  a  cotton  mill,  while  crossing 
a  yard  adjoining  the  mill,  was  killed  by  an  empty  barrel 
thrown  from  the  fourth  story  by  a  negligent  mill  operative, 
and  it  was  held  that  they  were  fellow-servants. 

Under  these  rules,  Bucklin,  the  foreman  of  the  Port 
Madison  mill,  when  on  Saturday  he  assisted  Beaton  to  saw 
the  ship's  knees, was  the  fellow-servant  of  Beaton,  although 
•ordinarily  he  might  not  have  been  so  in  any  matter  wherein 
was  involved  the  matter  of  providing  safe  and  sound  ma- 
chinery for  the  sawing  of  the  knees,  that  being  a  duty  due 
Irom  Say  ward,  the  performance  of  which  was  confided  to 
Meigs  and  Bucklin.     Bat  had  Bucklin  there  carelessly 
handled  a  knee  so  that  Beaton  had  suffered  injury  there- 
from, there  would  have  been  no  wrong  imputable  to  Say- 
ward.    And  so,  when  we  come  to  apply  this  law  to  Carlson 
and  Beaton  at  the  time  of  the  former's  injury,  if  Carlson 
was  a  servant  at  all,  we  are  clearly  led  to  hold  that  he  was 
a  fellow-servant  with  Beaton. 
.  We  are  urged  to  the  consideration  that  Beaton  was  a 


SAYWARD  V.   CARLSON.  45 


Jan.  1890.]  Opinion  of  the  Court  —  Stiliss,  J. 


ship  carpenter,  employed  by  Sayward  to  repair  ships,  and 
therefore  in  a  different  department  of  labor  from  that  of 
defendant. 

The  complaint  denominated  him  * '  superintendent  having 
charge  and  control  of  carpenters  '*  engaged  in  repairing  the 
bark  Yidette.  But  looking  at  the  testimony  offered  to  sus- 
tain that  allegation,  we  do  not  find  it  sustained,  but  on  the 
contrary,  it  clearly  appeared  from  that  testimony,  as  well 
as  from  that  produced  by  the  other  side,  that  Beaton  was 
simply  the  mill  carpenter,  employed  to  make  repairs 
wherever  needed  about  the  establishment.  Sometimes  he 
had  men  woiking  with  him  whose  work  he  did  superintend, 
bat  in  the  execution  of  the  work  he  were  only  a  fellow-serv- 
ant with  them. 

At  this  unfortunate  time  his  work  was  in  making  some 
repairs  to  the  Yidette,  his  master's  vessel,  by  which  part 
of  his  business  there  carried  on  was  prosecuted. 

The  repairs  to  the  vessel  were  entirely  consistent  with 
Beaton's  general  occupation.  He  was  still  a  "  mill-hand  " 
just  as  much  as  the  fireman  or  the  engineer.  In  fact,  were 
we  to  seek  a  nice  distinction,  we  might  justly  say,  that  the 
sawing  of  ship's  knees  was  clearly  within  the  line  of  the 
mill's  work;  that  it  made  no  difference  that  they  were 
sawed  for  the  Yidette;  that,  in  sawing  them,  Beaton,  for 
the  time,  became  a  mill  sawyer;  that,  in  removing  the  knee 
on  Monday,  he  was  merely  a  lumber  shover;  and  that  he 
did  not  become  a  carpenter  until  he  got  out  of  the  mill 
and  began  carpenter's  work. 

Bat  our  decision  is  on  broader  grounds. 

Here  was  a  department  of  a  business  carried  on  by  the 
aid  of  seventy-five  or  a  hundred  men,  at  a  particular 
place,  where  no  man  had  to  go  off  the  premises  to  per- 
form his  work. 

The  employes,  from  highest  to  lowest,  must  necessarily 
have  soon  become  personally  acquainted  with  each  other; 
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and  they  knew  there  Were  dangers  to  be  looked  ont  for,  and 
it  is  always  among  dangers  the  unexpected  that  happens. 

The  two  recent  cases  in  the  Michigan  supreme  court, 
Qiiincy  Mining  Co,  v,  KUis,  42  Mich.  34  (3  N.  W.  Rep. 
240),  and  Sell  v.  Lxrmher  Co.,  70  Mich.  479  (38  N.  W. 
Bep.  451),  are  cases  ia  which  the  facts  are  of  the  same 
general  character  as  those  at  bar,  and  the  conclusions 
were,  in  substance,  identical  with  oar  own  in  this  case. 
The  defendant's  motion  for  nonsuit  and  dismissal  should 
have  been  granted  by  the  court  below. 

For  the  error  in  not  sustaining  the  motion,  the  judg- 
ment entered  must  be  reversed. 

Judgment  reversed,  with  directions  to  the  successor  of 
the  court  which  tried  the  cause  to  grant  the  nonsuit  and 
dismiss  the  action. 

Anders,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 
Dunbar,  J.,  not  sitting. 
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[No.  1.     Decided  January  29,  1890.] 

Lyman  JB.  Andrews  v.  King  County  and  William  Oooh- 

BANE,  as  SheHff  of  said  County. 

UNEQUAL  TAXATION  —  INJUNCTION  —  PLEADING  FRAUD. 

Where  a  complaint  alleges  a  state  of  facts,  which,  if  proved  to  be 
true,  would  establish  fraud  as  a  conclusion  of  law,  it  is  a  sufficient 
allegation  of  fraud,  without  the  specific  declaration  that  such  acts 
were  fraudulent. 

Where  an  assessor  uniformly  assessed  mortgages,  unaocompaoied  by 
other  evidence  of  indebtedness,  at  their  par  value,  and  lands  and 
other  property  at  from  one-fourth  to  one-fifth  of  their  cash  value,  his 
action  was  in  violation  of  the  organic  act  (^  1924,  Rev.  Stat  U.  S.)  pro- 
viding that  all  taxes  shall  be  uniform,  and  that  the  assessment  shall 
be  according  to  the  value  of  the  property. 

While  equity  will  not  interfere  to  set  aside  the  judgments  of  asses-^ 
sors  or  boards  of  equalization  in  relation  to  values,  injunction  is  the 
proper  remedy  where  officers  fraudulently,  capriciously  or  tyranni- 
cally refuse  to  exercise  their  judgment  by  adopting  a  rule  or  system 
of  valuation  designed  to  operate  unequally. 
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AppetU  fnyin  DiHtrict  Court,  King  County, 

InjuDCtiou  by  appellant  to  restrain  the  sheriff  of  King 
county  from  levjiug  upon  his  household  goods  and  other 
property  to  satisfy  appellant's  delinquent  tax,  with  penalty 
and  costs.  The  assessor  of  King  county  had  assessed  ap- 
pellant's mortgage  on  lands  in  King  county  at  its  full  face 
yalue  of  130,000,  while  the  lands  securing  it  were  assessed 
at  only  12,000;  and  the  complaint  alleged  that  the  assessor 
uniformly  assessed  demands  secured  by  mortgage  upon 
real  estate  at  their  par  value,  and  uniformly  assessed  lands, 
improvements  and  personal  property  at  from  one-tenth  to 
one-fourth  their  actual  cash  value;  that  the  board  of  equal- 
ization of  said  county  uniformly  refused  to  place  any  less 
value  or  appraisement  upon  demands  secured  by  mortgages 
upon  lands  than  their  par  value;  and  they  at  the  same 
time  refused  to  place  any  greater  value  upon  lands  situated 
in  said  county  than  one-fourth  their  cash  value,  and  they 
uniformly  refused  to  place  any  greater  valuation  upon  im- 
provements upon  real  estate  and  upon  personal  property 
{excepting  demands  secured  by  mortgages  upon  real  estate) 
than  from  one-fifth  to  one-fourth  of  its  cash  value.  The 
tax  assessed  against  appellant  for  his  mortgage  of  $30,000 
amounted  to  $465,  of  which  sum  he  paid  $31,  the  amount 
due  upon  a  valuation  of  $2,000,  and  refused  to  pay  more. 
His  taxes  became  delinquent  in  the  sum  of  $434,  and  the 
sheriff  of  King  county  threatened  to  levy  upon  the  house- 
hold goods,  furniture,  and  other  property  of  plaintiff  suffi- 
cient to  satisfy  the  same,  with  penalty,  interests,  and  costs. 
Appellant  brought  suit  for  injunction,  praying  that  defend- 
ant be  perpetually  restrained  and  enjoined  from  collecting 
said  so-called  delinquent  tax,  or  any  part  thereof,  and 
for  a  temporary  restraining  order.  The  defendants  in- 
terposed a  general  demurrer  on  the  grounds:  First,  that 
the  court  has  no  jurisdiction  of  the  subject-matter  of  the 
action;  second,  that  the  complaint  does  not  state  facts 
isufieient  to  constitute  a  cause  of  action. 
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The  demurrer  was  sustained,  the  plaintiff  elected  to 
stand  upon  his  complaint,  and  judgment  was  entered,  dis- 
missing the  bill  at  plaintiff's  costs.  The  appeal  is  from 
that  judgment. 

W,  R.  Andrews,  for  appellant. 

Counsel  cited  in  argument,  Code  Wash.  T.,  g  2832;  Rev. 
St.  U.  S.,  §  1924;  Exchange  Bank  of  Columbus  v.  Mines, 
3  Ohio  St.  15;  Cttminings  v.  National  Bank,  101  U.  S. 
157;  Pelion  v.  National  Bank,  101  U.  S.  145-6;  State 
Railroad  Tax  Cases,  92  U.  S.  607;  Coolej,  Taxation  (2d 
ed.)  218;  Woodman  v.  Auditor  General,  52  Mich.  29; 
Merrill  v.  Humphrey,  24 Mich.  173;  State  v.  Central,  etc., 
R.  R.  Co,,  7  Nev.  105;   Weeks  v.  Mihvaukee,  10  Wis.  186. 

Stratton  cf-  Fenton  and  J.  T,  Ronald,  for  appellees. 

Injunctions  to  restrain  the  collection  of  taxes  will  sel- 
dom be  granted,  and  when  allowed  the  complainant  must 
bring  himself  under  some  well-recognized  head  of  equity 
jurisdiction.  Stale  Railroad  Tax  Oases,  92  U.  S.  575;  Van 
Wagener  v.  Board  of  Supervisors,  S9  N.  W.  Eep.  105; 
Cooley  on  Taxation  (2d  ed.),  760-875. 

The  regular  action  of  a  board  of  supervisors  in  matters 
of  taxation  is  not  subject  to  any  review  in  the  courts. 
Bixler  v.  SacrameHto  County,  50  Cal.  698. 

A  court  of  equity  has  no  power  to  make  or  equalize  as- 
sessments. Ketch  am  v.  Railroad  Co, ,  4  Dill.  41;  Kansas, 
etc.,  R.  R,  Co,  V.  EUis,  19  Kan.  584;  Gibb  v.  County 
Commissioners  of  Hampden,  19  Pick.  298;  Cooley  on  Tax- 
ation (2d  ed.),  748-50,  notes  4  and  1;  Johnson  v.  Roberts, 
102  111.  655. 

The  theory  of  plaintiff  would  indicate  that  he  may  ex- 
periment with  the  board  of  equalization  by  making  an  ap- 
plication for  relief,  and  if  the  particular  relief  be  not 
granted,  he  may  try  his  claim  in  another  tribunal  without 
appeal,  or  review,  or  certiorari.     Under  g  2877  of  the  code 
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the  power  to  hear  and  determine  all  matters  concerning  as- 
sessments is  conferred  upon  the  board  of  equalization^  and 
it  is  apparent,  from  the  context,  that  this  power  is  exclu- 
sive in  the  first  instance.  People  v.  Lothriip,  3  Col.  450; 
People  V.  Big  Muddy  Iron  Co,,  98  III.  16;  Republic  Ins. 
Co.  V.  Pollack,  75  111.  294;  Spencer  v.  People,  68  111.  510; 
Union  Trust  Co.  v.  Webber,  96  111.  352;  Ottawa  Glass  Co. 
V.  McCaleb,  81  111.  556;  Wagoner  v.  Loomis,  37  Ohio  St. 
571;  People  v.  Goldtree,  44  Oal.  323;  Matt  v.  Eager,  46 
N.  T.  100;  Smith  v.  Supervisors,  30  Iowa,  531. 

The  opinion  of  the  court  was  deliyered  by 

DuNBAB,  J.  —  In  the  investigation  of  this  case  there  are 
three  leading  propositions  to  be  considered,  viz. : 

First:  In  order  to  put  in  issue  the  question  of  fraud, 
is  it  necessary  to  allege  in  terms  that  defendants  were 
guilty  of  fraud  ? 

Second:  Conceding  the  allegations  in  the  complaint  to 
be  true,  are  the  facts  there  stated  sufficient  to  establish  a 
prima  facie  case  of  fraud  ? 

Third:  Had  plaintiff  any  other  remedy  than  the  one 
invoked  ? 

80  far  as  the  first  proposition  is  concerned,  we  are  clearly 
of  the  opinion  that  if  the  complaint  allege  a  state  of  facts, 
which,  if  proved  to  be  true,  would  establish  fraud  as  a 
conclusion  of  law,  that  it  is  a  sufficient  allegation  of  fraud; 
and  that  the  declaration  of  the  pleader  that  such  acts  were 
fraudulent,  is  in  no  wise  essential  or  necessary  to  put  the 
question  of  fraud  in  issue. 

In  the  other  two  propositions,  which  we  will  consider 
in  some  degree  together,  grave  questions  are  presented. 
Questions,  the  importance  of  which  demand  of  the  court 
painstaking  investigation;  and  the  rightful  determination 
of  which  is  not  so  important  in  view  of  the  amount  of 
money  involved  in  the  particular  case,  as  it  is  in  view  of 
the  effect  which  such  determination  will  have,  both  on  the 
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righU  of  the  individual  citizen,  and  upon  the  state  in  the 
determination  of  its  laws. 

The  principal  contention  of  the  plaintiff,  and  the  one  to 
which  the  court  will  address  itself  especially  (the  determi- 
nation of  which  will  be  conclusive  in  this  case)  is,  that  the 
assessor  uniformly  and  persistentljs  intending  to  injure 
and  oppress  all  persons  holding  mortgages,  of  which  there 
was  a  large  class  in  King  county,  and  especially  this 
plaintiff;  and  intending  to  relieve  persons  owning  lands 
and  other  property  in  King  county,  outside  of  mortgages, 
of  their  jast  burden  in  maintaining  the  public  revenue, 
assessed  mortgages,  which  were  unaccompanied  by  any 
other  evidence  of  their  indebtedness,  at  their  par  value, 
without  any  regard  to  the  valuation  placed  by  him  upon 
the  lands  mortgaged  to  secure  the  payments  of  said  de- 
mands; while  he,  at  the  same  time,  refused  to  assess  lands 
in  said  King  county  at  more  than  one-fourth  their  cash 
value;  and  refused  to  assess  other  property  at  more  than 
from  one-fifth  to  one-fourth  of  its  cash  value;  and  alleges 
the  fact  to  be  that  he  assessed  {)laintiff*s  mortgage  at 
$30,000.00,  while  he  assessed  the  identical  land  pledged 
to  the  payment  of  the  said  demand  of  $30,000.00  at  only 
^2,000.00,  notwithstanding  plaintiff's  said  mortgage  was 
not  accompanied  by  any  other  evidence  of  indebtedness, 
and  that  the  plaintiff^s  remedy  upon  his  said  demand  will 
be  entirely  exhausted  by  a  foreclosure  of  said  mortgage 
and  a  sale  of  the  lands,  tenements  and  hereditaments 
})ledged  to  him  therein.  And  that  the  action  of  the  as- 
sessor in  such  alleged  discrimination  was  endorsed  and  con- 
firmed by  the  board  of  county  commissioners  of  said  King 
county,  while  sitting  as  a  board  of  equalization;  which  said 
action  of  the  assessor  and  board  of  equalization,  plaintiff 
claims  was  in  violation  of  g  1924  of  the  revised  statutes  of 
the  United  States,  which  declarer,  ''  that  all  taxes  shall  be 
equal  and  uniform,  and  no  distinctions  shall  be  made  in 
the  assessments  between  different  kinds  of  property;  bot 
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the  assessment  shall  be  according  io  the  value  of  the 
I»roperty." 

No  doubt  the  essential  idea  of  the  statute  is,  that  each 
person  shall  pay  a  tax  in  proportion  to  the  value  of  his 
property.  And  the  fact  that  plaintiff's  property  is  ad- 
mitted to  be  assessed  at  its  par  value  will  not  deprive  him 
of  the  constitutional  guaranty,  if  by  the  undervaluation 
of  other  property  he  is  compelled  to  bear  more  than  his 
just  proportion  of  the  burden  of  taxation. 

If  A.  is  the  owner  of  property  of  the  value  of  one  thou- 
sand dollars,  which  is  assessed  at  one  thousand  dollars, 
and  B.  is  the  owner  of  property  worth  one  thousand  dollars, 
which  is  assessed  at  five  hundred  dollars,  the  practical  re- 
sult to  A.  is  the  same  as  though  B.'s  property  had  been 
assessed  at  its  value  of  one  thousand  dollars,  and  his 
property  at  an  overvaluation,  or  at  two  thousand  dollars. 
In  either  case  the  resulting  injury  is  the  same;  he  has  been 
subjected  to  double  the  burden  that  B.  has,  while  actually 
possessing  the  same  amount  of  property.  The  just  prin- 
ciple of  taxation  is  equally  violated  in  both  cases;  and  the 
constitutional  mandate  that  "all  taxes  shall  be  equal  and 
uniform,  and  that  the  assessment  shall  be  according  to  the 
value  of  the  property,"  is  equally  ignored.  And  when 
such  an  abuse  of  official  discretion  affects  a  large  class  of 
individuals,  it  will  be  subject  to  the  law*s  revision.  In 
view  of  the  inconvenience  to  the  public  which  will  arise 
from  any  derangement  in  the  system  of  the  collection  of 
taxes,  the  law  will  not  regard  accidental  omissions  or 
minor  mistakes.  Nor  will  courts  of  equity  interfere  to  cor- 
rect errors  in  judgment  as  to  valuation,  because,  as  has  been 
well  said  by  Judge  Cooley,  "value  is  matter  of  opinion, 
and  when  the  law  has  provided  officers  upon  whom  the 
duty  is  imposed  to  make  the  valuation,  it  is  the  opinion  of 
those  officers  to  which  the  interests  of  the  parties  are  re- 
ferred.** But  according  to  the  same  learned  author,  ''it 
is  possible,  however,  that  there  may  be  circumstances  under 
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nirbich  the  action  of  the  officers  will  not  be  conclusive." 
Gooley,  Taxation,  218.  And  one  of  those  circumstances 
is  where  the  officer  refuses  to  exercise  his  judgment,  and  by 
an  arbitrary  and  capricious  exercise  of  official  authority, 
seeks  fraudulently  to  defeat  the  law,  instead  of  enforcing 
it.  In  such  a  case  the  tax-payer  will  not  be  left  completely 
at  the  mercy  of  the  assessor. 

In  this  case,  if  the  averments  of  the  complaint  are  true, 
and  the  assessor  uniformly  taxed  mortgages  at  their  par 
value,  and  land  and  other  property  at  from  one-fourth  to 
one-fifth  of  its  cash  value,  and,  in  accordance  with  such 
uniform  rule  of  assessment  adopted  by  him,  assessed  the 
plaintiff's  mortgage,  which  was  unaccompanied  by  any 
other  evidence  of  indebtedness,  at  $30,000,  and  the  iden- 
tical land  mortgaged  for  the  payment  of  the  said  130,- 
000,  at  only  12,000,  the  conclusion  is  inevitable  that  the 
honest  judgment  of  the  officer  was  not  exercised;  and  that 
a  rule  or  system  of  valuation  was  adopted  by  the  assessor, 
and  confirmed  by  the  board  of  equalization,  which  was  de- 
signed to  discriminate  unfairly  against  ome  class  of  tax- 
payers, and  which  was  in  plain  contravention  of  the  con- 
stitutional law  which  provides  that  ''all  taxes  shall  be 
uniform,  and  that  the  assessment  shall  be  according 
to  the  value  of  the  property."  The  principles  involved 
in  this  case  were  passed  upon  by  the  supreme  court 
of  the  United  States  in  the  case  of  Cummings  v.  National 
Banky  101  U.  S.  153,  which  is  a  leading  case,  and  must 
be  regarded  as  settling  the  law  there  enunciated.  In 
that  case  the  Merchants'  National  Bank  of  Toledo  filed 
its  bill  in  equity  to  enjoin  the  treasurer  from  collecting 
a  tax  wrongfully  assessed  against  its  stockholders,  alleging 
that  in  the  valuation  of  said  shares  they  were  estimated 
at  a  much  larger  sum  in  proportion  to  their  real  value 
than  other  property  in  the  same  city,  county  and  state. 
It  is  true  that  this  decision  was  rendered  under  a  statute 
of  the  State  of  Ohio  providing  for  such  a  manner  of  as- 
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Bessment  as  was  complained  of,  and  providing  expressly 
for  an  injunction  against  the  collection  of  a  tax  illegally 
assessed.  Bat  as  expressive  of  the  opinion  of  the  court, 
in  rendering  its  decision,  it  says:  ''Independently  of  this 
statute,  however,  we  are  of  the  opinion  that  wheu  a  rule 
or  system  of  valuation  is  adopted  by  those  whose  duty  it  is 
to  make  the  assessment,  which  is  designed  to  operate  un- 
equally and  to  violate  a  fundamental  principle  of  the  con- 
stitation;  and  when  this  rule  is  applied  not  solely  to  one 
indi-Tidnal,  but  to  a  large  class  of  individuals  or  corpora- 
tiouB,  that  equity  may  properly  interfere  to  restrain  the 
operation  of  this  unconstitutional  exercise  of  power." 
The  case  at  bar  is  a  stronger  one  than  the  case  which 
called  forth  that  opinion;  for  in  that  case  no  actual  fraud 
or  capriciousness  on  the  part  of  the  officers,  or  intent  to 
unjustly  discriminate,  was  claimed,  the  assessment  being 
made  under  the  provisions  of  a  statute  the  constitutionality 
of  which  was  in  question.  And  Mr.  Chief  Justice  Watte, 
in  rendering  a  dissenting  opinion,  inferentially  affirms  the 
position  taken  by  us  when  be  says:  ''The  valuation  as 
finally  fixed  by  the  proper  officers  or  equalizing  board, 
under  the  law,  is,  in  my  opinipn,  conclusive  when  there 
has  been  no  fraud,  as  it  seems  to  me  this  case  comes  within 
the  operation  of  this  principle." 

In  the  Stdte  Railroad  Tax  Cases,  92  U.S.  575',  cited  by 
both  plaintiff  and  defendant,  and  Isirgely  relied  upon  by 
defendant  in  the  argument  of  this  case,  and,  as  stated  by 
counsel  for  defendant,  the  case  on  which  the  court  below 
decided  this  case  adversely  to  plaintiffs  interest,  we  can 
see  no  enunciation  of  the  law  which  is  not  in  harmony  with 
the  Tiew  taken  by  plaintiff  in  this  case.  There  the  conten- 
tion of  the  plaintiff  was,  that  the  statute  of  Illinois,  and  the 
rule  adopted  by  the  board  of  equalization  under  the  statute, 
was  not  in  conformity  with  the  principles  of  uniform  taxa- 
tion. The  great  point  in  this  case,  as  stated  by  the  attorney 
general,  was  the  alleged  unconstitutionality  of  the  act  ere- 
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ating  the  board  of  equalization,  and  it  was  not  contended 
that  the  action  of  the  board  was  not  in  accordance  with  the 
statute.  Hence,  there  was  eliminated  from  this  case  any 
question  of  fraud  by  the  officers  in  refusing  to  exercise 
their  discretion;  and  the  rule  prescribed  bj  the  board  in 
this  case  was  for  the  very  purpose  of  ascertaining  the  fair 
cash  value  of  the  capital  stock  and  franchise  of  the  rail- 
road companies.  If  there  was  an  error  it  was  simply  an 
error  of  judgment;  in  fact,  it  can  be  readily  gathered  from 
the  opinion  of  the  court,  that  it  did  not  think  there  had 
been  even  an  error  of  judgment,  either  by  the  board  of 
equalization  or  the  legislature.  Justice  Milleb,  in  render- 
ing the  opinion  of  the  court,  says : ''  The  statute  of  Illinois, 
and  the  rule  adopted  by  the  board  of  equalization,  under 
the  power  conferred  by  the  clause  we  have  just  recited,  may 
not  be  the  wisest  mode  of  doing  complete  justice  in  this  dif- 
ficult matter;  but  we  confess  we  had,  on  the  whole,  seen 
no  scheme  which  is  better  adapted  to  effect  the  purpose,  so 
far  as  railroad  corporations  are  concerned,  of  taxing  at 
once  all  their  property,  and  of  making  the  tax  just  and 
equal  in  its  relation  to  other  taxable  property. " 

This  court  cannot  say  as  much  for  the  rule  adopted  by 
the  assessor  of  King  county.  On  the  other  hand,  it  would 
be  hard  to  conceive  of  a  rule  less  liable  to  make  the  taxa> 
tion  of  mortgages  just  and  equal  in  its  relation  to  other 
taxable  property.  The  court  in  the  case  above  cited 
further  says,  before  an  injunction  will  be  granted  to  re- 
strain the  collection  of  taxes,  that  ''there  must  be  an 
allegation  of  fraud,  that  it  creates  a  cloud  upon  the  title^ 
that  there  is  an  apprehension  of  a  multiplicity  of  suits,  or 
some  cause  presenting  a  case  of  equity  jurisdiction ;*** 
plainly  inferring  that  if  one  of  these  stated  oases  did  exist,, 
that  the  case  would  be  brought  within  one  of  the  recognised 
rules  of  equity  jurisdiction.  It  also  states  the  doctrine 
that  no  injunction  can  be  granted  until  it  is  shown  thatall 
the  taxes  conceded  to  be  due,  and  which  the  court  can  tee 
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ought  to  be  paid,  have  been  paid.  The  complaint  in  this 
case  shows  that  snoh  an  amount  of  taxes  has  been  paid  and 
tendered  by  plaintiff.  In  10  Wis.  242,  in  Weeks  v.  OUy  of 
MUwavJcee,  in  a  case  nearly  parallel  with  this,  and  nnder 
the  constitutional  provision  that ''  the  rate  of  taxes  shall  be 
uniform,'*  the  court  decided  that  where  the  taxes  on  the 
land  of  one  citizen  had  been  illegally  increased  by  reason 
of  the  illegal  exemptions  of  other  lands  from  taxation,  an 
injunction  will  be  granted  to  restrain  the  sale  of  such  lands 
for  the  payment  of  such  illegal  taxes.  In  that  case  the 
complaint  showed  that  the  Newhall  House,  and  the  land 
on  which  it  stood,  had  been  purposely  exempted  from  tax- 
ation, and,  as  plaintiff  alleged,  unjustly  increasing  his 
proportion  of  tax.  It  is  true  that  this  exemption  only 
went  to  city  taxes;  but  the  decision  was  based  on  the 
broad  principle  of  uniform  taxation,  and  of  the  rights  of 
individuals  under  that  constitutional  principle.  The  su- 
preme court  reversed  the  order  of  the  lower  court  in 
refusing  the  injunction,  and  Justice  Paine  in  rendering  the 
opinion  of  the  court  says:  "  I  have  no  doubt  this  exemp- 
tion originated  in  motives  of  generosity  and  public  spirit. 
And  perhaps  the  same  motives  should  induce  the  tax- 
payers of  the  city  to  submit  to  the  slight  increase  of  the 
tax  thereby  imposed  on  each,  without  questioning  its  strict 
legality.  But  they  can  not  be  compelled  to.  No  man  is 
obliged  to  be  more  generous  than  the  law  requires,  but 
each  may  stand  strictly  upon  his  legal  rights."  That  the 
property  in  the  above  cited  case  was  wholly  exempted  from 
taxation,  and  the  property  in  the  case  at  bar  only  partially 
exempted,  makes  no  difference  in  principle;  it  is  only  a 
difference  in  degree.  Substantially  the  same  announce- 
ment of  the  law  governing  such  cases  was  made  in  the  case 
of  the  State  v.  Central  Pacific  Railroad  Co, ,  7  Nev.  99. 
It  was  urged  by  defendant  that  the  taxation  in  o&er 
eonnties  in  the  state  might  be  rendered  ununiform  by  any 

with  the  value  of  plaintiff^s  'papoifferij  as  fixed 
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by  the  assessor.  This  woald  be  a  subject  for  the  attention 
of  a  board  of  equalization,  whioli  the  state  has  a  right  to 
provide  for  by  legislative  enactment,  and  which  could 
make  inter-county  laws  or  regulations  to  secure  uniformity 
of  assessment  between  the  counties.  But  no  such  officers 
exist  in  this  state;  and  a  failure  of  the  state  to  provide  for 
such  a  tribunal  will  not  militate  against  the  rights  of  the 
individual  which  are  guaranteed  to  him  by  the  laws  of  the 
state  and  the  constitution  or  organic  act. 

We  think  the  uniform  ruling  of  the  higher  courts  has 
been  that,  while  equity  will  not  interfere  to  correct  mere 
mistakes  or  inadvertencies,  or  to  contravene  .or  set  aside 
the  judgments  of  assessors  or  boards  of  equalization  in  re- 
lation to  values,  it  will  interfere  when  the  officers  fraudu- 
lently, capriciously  or  tyrannically  refuse  to  exercise  their 
judgment  by  adopting  a  rule  or  system  of  valuation  de- 
signed to  operate  unequally,  and  to  violate  a  fundamental 
principle  of  the  constitution. 

We  believe  that  the  provisions  of  the  statute  in  relation 
to  the  manner  of  making  assessments,  as  set  forth  in 
g  2832  of  the  code,  are  mandatory  and  must  be  observed 
by  the  assessor.  Applying  the  law,  as  we  believe  it  to  be, 
to  the  facts  in  this  case,  as  shown  by  the  complaint,  which 
iis  the  only  statement  of  facts  in  the  case,  we  are  of  the 
opinion  that  plaintiff  was  entitled  to  the  remedy  prayed  for; 
and  that  defendant's  demurrer  should  have  been  overruled 
and  the  case  tried  upon  the  allegations  of  the  complaint. 

The  judgment  of  the  court  below  is  reversed,  and  the 
case  remanded  for  further  proceedings  in  accordance 
herewith. 

Stiles  and  Hoyt,  JJ.,  concur. 

Andebs,  C«  J.,  and  Scott,  J.,  concur  in  the  result. 
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[No.  590.    Decided  January  29, 1890.] 

J.  J.  Knoff  V.  The  Puget  Sound  Co-operative  Colony. 

JUBTICB  OP  PBAGB  —  JURISDICmON  —  APPEAL  —  AMENDUBMT 

OF  BBTUBN. 

On  mn  objection  raised  by  a  corporation,  in  an  action  against  it 
before  a  justice  of  the  peace,  that  its  principal  place  of  baainess  i» 
in  another  county  than  the  one  where  the  action  is  brouj^ht,  the  de- 
fendant in  the  absence  of  any  offer  to  amend  the  return  of  serviop, 
or  make  other  showing  to  aid  the  jurisdiction  of  the  justice,  may 
have  the  action  diamissed  without  prejudice,  under  the  provisions 
of  §  1780,  Code  Wash.  T. 

Under  the  provisions  of  said  §  1780  the  defendant  may  take  ad- 
rantage,  on  appeal,  of  any  error  in  overruling  its  objections,  even 
after  a  trial  upon  the  merits. 

On  an  appeal  from  a  justice  of  the  peace  to  the  diatrict  court  the 
oonatable's  return  cannot  be  amended  for  the  purpose  of  aiding  the 
transcript  from  the  lower  court,  and  showing  jurisdiction  in  the 
jnatioe. 

Error  to  District  Court,  King  County. 
The  facts  are  fully  stated  in  the  opinion. 

Richard  Osfcorn  and  Reed<k  Clark  tor  plaintiff  in  error. 

Upon  motion  the  return  of  an  officer  will  always  be 
permitted  to  be  amended.  Crocker  on  Sheriffs,  g  43; 
Morfree  on  Sheriffs,  gg  878,  880;  Wilcox  v.  Moudy,  89 
Ind.  232;  Code  Wash.  T.,  g  109. 

E^en  after  judgment  will  amendment  be  allowed.  Perry 
V.  Lyman,  22  Barbour,  137;  Toledo,  etc.,  R.  R,  Co.  v.  But- 
ler, 63  111.  323;  McClure  v.  Wells,  adm'x,  46  Itfo.  311; 
Board,  etc.,  v.  Beckwith,  10  Kan.  453;  12  W.  Va.  750; 
Richards  v.  Ladd,  6  Sawy.  C.  C.  40;  Snyder  v.  Sullivan, 
59  How.  Pr.  404;  AUison  v.  Thomas,  1  Am.  Bep.  89;  Shd- 
Tneyer  v.  Ooff,  112  111.  29;  Rogers  v.  Uolman,  13  111.  294. 

Under  the  law  and  facts  disclosed  by  the  record,  th« 
JQstioe  had  jurisdiction  over  the  defendant,  gg  49,  1710, 
1714,  63  and  758,  Code  Wash.  T. 
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But  even  if  there  was  a  defect  in  the  service,  or  there 
was  a  failure  to  show  all  jurisdictional  facts  on  the  face  of 
the  record,  the  offered  amendment  to  the  return  of  the  con- 
stable, and  the  affidavit  in  support  thereof,  supplied  the 
defect.  O'Brien  v,  Caslin,  20  Neb.  247;  Hefflin  v.  Jfc- 
Minn,  20  Am.  Dec.  58;  Hunt  v,  FarTmrs  In».  Co.,  67 
Iowa,  742. 

But  had  the  notice  and  return  of  service  thereof  been 
insufficient,  the  defendant  in  error,  by  pleading  to  the 
merits,  waived  any  irregularity  or  insufficiency,  and  he 
cannot  thereafter  object  to  the  manner  in  which  he  was 
brought  in.  Avstinv.  Burroughs,  28  N.  W.  Bep.  866; 
Baker  v,  Knickerbocker  Life  Ins,  Co.,  24  Wis.  630; 
Stephenson  In^.  Co.  v,  Dunn,  4:5  111.  211;  Smith  v.  Elder, 
3  Johns.  115;  Wheeler  v.  Sampson ,  14  Johns.  481;  Flan- 
ders V,  j^na  Ins  Co. ,  4  Mass.  158;  Wells  on  Jurisdiction, 
§  4-5. 

Defects  in  summons,  or  want  of  one,  are  unimportant 
when  defendant  appears  and  submits  to  jurisdiction. 
Baldwin  v.  Murphy,  82  111.  485;  77  N.  C.  72.  Applying 
for  continuance  is  a  waiver  of  such  defects.  Thayer  v. 
Datje,  8  Blackf.  567.  Appeal  cures  defect  in  service. 
Curtis  V.  Jackson,  23  Minn.  539. 

Appearance  and  pleadings  to  the  merits  is  a  waiver  of 
objection  that  the  suit  was  brought  in  the  wrong  county. 
Kan£  V.  U,  P.  R,  K  Co. ,  5  Neb.  105;  Cleveland,  etc.,  R. 
R.  Go.  V.  Mara,  26  Ohio,  185;  Adams  Eocpress  Co.  v.  HUl, 
43  Ind.  157;  Brown  v.  Waber,  6  Oush.  560;  Brown  v. 
Sutherland,  44  Ala.  278;  Damp  v.  Dean,  29  Wis.  419. 

W.  8.  Bush,  for  defendant  in  error. 

Section  1780  of  the  code  provides  that  if  a  suit  be 
brought-in  the  wrong  county  it  may  be  dismissed  with  costs 
if  objected  to.  If  the  justice  refuses  to  dismiss,  the  de- 
fendant by  objecting  sayes  his  right  to  appear  and  have  the 
judgment  reversed  for  want  .of  jurisdiction. 
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Motion  for  leave  to  amend  the  constable's  return  shotdd 
have  been  made  before  the  justice.  Lyman  v.  Mlion^  44 
Cal.  634;  Kent  v.  West,  50  Cal.  186;  Wedel  v.  Green,  38 
N.  W.  Rep.  639. 

The  issue  before  the  justice  shall  be  tried  in  the  district 
court  without  other  or  new  pleadings,  unless  otherwise  di- 
rected by  the  court.  Code  Wash.  T.,  §  1864;  Satterlee  v, 
Bl%S8,  36  Cal.  521;  Doerfler  v.  Schmidt,  64  Cal.  265; 
ReyTiolda  v.  Reynolds,  67  Cal.  187. 

The  justice's  court,  being  a  court  of  limited  statutory 
jurisdiction^  the  record  of  the  court  must  show  jurisdic- 
tion. The  court  cannot  presume  that  the  business  office 
of  the  defendant  was  in  ELing  county,  or  that  the  president 
of  the  defendant  corporation  resided  there.  United  States 
V.  Boss,  92  U.  S.  284-5;  Settlemeir  v.  Sullivan,  97  U.  S. 
447;  Turner  v.  Bank  of  North  America,  4  Dall.  8;  Con- 
tinental  Ins,  Co,  v.  Rhoads,  119  U.  8.  237-8. 

With  respect  to  courts  of  special  and  limited  authority, 
there  is  no  presumption  of  law  in  favor  of  their  jurisdic- 
tion; that  must  affirmatively  appear  by  sufficient  evidence 
or  proper  averment  in  the  record,  or  their  judgments  will 
be  deemed  void  on  their  face.  Galpin  v.  Page,  18  Wall. 
366;  Winter  v.  Fiizpatrick,  35  Cal.  273. 

No  jurisdiction  over  corporations,  whose  residence  is  in 
other  counties,  is  given  justices  of  the  peace.  §g  1702  and 
1706,  Code  Wash.  T. 

The  principal  place  of  business  of  a  corporation  is  its 
residence.  Jenkins  v.  California  Stage  Co.,  22  Cal.  538; 
Gohn  V.  Central,  etc,,  R,  R.  Co.,  71  Cal.  489;  Mner  v. 
Village  of  Fredonia,  27  N.  T.  160;  Holgaie  v.  Oregon,  etc., 
R.  R.  Co.,  17  Pac.  Rep.  859. 

The  opinion  of  the  court  was  delivered  by 

HoTT,  J.  — Plainti£f  filed  with  a  justice  of  the  peace  for 
Seattle  precinct,  King  county,  a  complaint  as  follows: 
**  The  plaintiff  complains  and  alleges : 
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''1.  That  the  defendant  now  is  and  was,  at  all  times 
herein  mentioned,  a  corporation  organized  and  existing 
under  the  laws  of  Washington  Territory. 

<'2.  That  on  the  80th  day  of  September,  1887,  an  ao- 
connt  was  stated  between  the  plaintiff  and  the  defendant, 
and,  upon  such  a  statement,  a  balance  of  1224.95  was 
found  due  to  the  plaintiff  from  the  defendant. 

**  3.  That  the  defendant  agreed  to  pay  the  plaintiff  the 
said  balance  of  $224.95. 

**  4.  That  the  defendant  has  not  paid  the  said  sum  of 
money,  or  any  part  thereof,  except  the  sum  of  $60,  paid 
Octobers,  1887;"  concluding  with  a  prayer  for  judgment; 
and  thereupon  said  justice  issued  a  notice  and  delivered 
the  same  to  an  officer,  who  made  a  return  of  serrice 
thereof,  which  return,  together  with  the  notice,  were 
substantially  as  follows: 

**  To  Pttget  Sound  Go-operative  Colony :  You  are  hereby 
notified  to  be  and  appear  at  my  office  in  Seattle,  King 
county,  Washington  Territory,  on  the  16th  day  of  Novem- 
ber, 1887,  at  the  hour  of  1  o'clock  p.  M.,  to  answer  to  fore- 
going complaint,  or  judgment  will  be  taken  against  vou  as 
confessed,  and  the  prayer  of  the  complaint  granted. ' 

''I  hereby  certifv  that  I  received  the  within  complaint 
and  notice  this  8th  day  of  November,  A.  D.  1887,  and  on 
the  same  day  I  served  the  same  in  Seattle,  King  county, 
Washington  Territory,  by  delivering  into  the  hands  of 
George  Venable  Smith,  president  of  the  Puget  Sound  Co- 
operative Colony,  a  copy  certified  by  me  to  be  a  true  and 
correct  copy  of  the  original  complaint  and  notice." 

'  On  the  return  day  of  said  notice  the  defendant  appeared, 
specially,  and  objected  to  the  proceedings,  and  moved  the 
•court  to  dismiss  the  suit  for  the  reason  that  said  notice 
and  the  return  thereof,  gave  the  court  no  jurisdiction  of 
the  defendant,  and  for  the  further  reason  that  the  action 
had  been  brought  in  the  wrong  county;  and,  in  support  of 
the  latter  point,  filed  a  certified  copy  of  its  articles  of  in- 
corporation, and  the  affidavit  of  its  president,  showing  that 
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its  principal  place  of  business  was  not  in  King  coanty,  but 
was  in  the  coantj  of  Clallam. 

The  justice  denied  the  motion  and  proceeded  to  trial, 
and  rendered  judgment  against  the  defendant,  which,  there- 
upon, prosecuted  its  appeal  to  the  district  court,  and  there 
renewed  the  motion  which  bad  been  denied  by  the  justice. 

The  court  granted  said  motion,  and  reversed  the  judg- 
ment of  the  lower  court  and  dismissed  the  suit,  to  which 
action  plaintiiSr  excepted  and  assigned  error  thereon,  and 
here  seeks  a  reversal  thereof. 

We  do  not  decide  as  to  the  sufficiencv  of  the  notice  and 
return  thereof,  above  set  forth,  to  sustain  the  judgment  if 
there  had  been  no  appearance  by  the  corporation,  for,  even 
if  it  was,  still  the  objection  of  the  defendant,  and  its  show- 
ing that  its  principal  place  of  business  was  in  Clallam 
county,  established  prima  facie  the  fact  that  the  suit  had 
been  brought  in  the  wrong  county,  and,  in  the  absence  of 
any  offer  to  amend  the  return  of  service,  or  make  other 
showing  to  aid  the  jurisdiction  of  the  justice,  he  should 
have  found  that  the  case  was  within  the  provisions  of  the 
third  subdivision  of  g  1780  of  the  code,  and  should  have 
granted  defendant's  motion  to  dismiss. 

Plaintiff,  however,  claims  that  even  if  the  above  position 
i8tme,yet  as  the  defendant,  after  the  denial  of  its  motion, 
answered  the  complaint  and  prosecuted  its  appeal  from  a 
judgment  on  the  merits,  it  waived  said  motion,  and  could 
not  thereafter  take  advantage  thereof. 

As  to  the  effect  of  an  answer  on  the  merits,  upon  the 
right  to  assign  error  upon  rulings  prior  to  such  answer  in 
an  ordinary  case,  it  is  not  now  necessary  to  decide,  as  the 
plain  intent  of  said  §  1780  is  to  allow  the  defendant  to  take 
advantage,  on  appeal,  of  any  error  in  overruling  its  objec- 
tion, even  after  a  trial  upon  the  merits.  Under  the  provis- 
ions of  said  section  the  judgment  of  the  justice,  even  after 
objection  well  taken,  is  not  void,  but  only  voidable,  and  if 
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the  defendant  could  have  no  relief  on  appeal  it  wonld  be 
without  remedy. 

The  action  of  the  justice,  upon  the  papers  before  him, 
was  erroneous,  and  it  became  the  datj  of  the  district 
court  to  reverse  the  judgment. 

When  the  cause  came  on  in  the  appellate  court,  plain- 
tiff, evidently  seeing  the  force  of  the  defendant's  position 
upon  the  record  as  it  stood,  suggested,  by  affidavit  of  the 
constable  who  made  service  of  the  process,  that  all  of  the 
facts  connected  with  such  service  did  not  appear  from  the 
return  thereof,  and  therefore  moved  that  said  constable 
be  allowed  to  file  an  amended  return.  This  motion  was 
denied,  and  such  denial  is  also  assigned  as  error.  We  think 
this  ruling  was  correct,  as  the  transcript  from  the  lower 
court  could  not  be  thus  aided. 

It  is  true  that  courts  are  liberal  in  allowing  amendments 
necessary  to  sustain  judgments  rendered  therein;  but  this 
liberal  rule  does  not  apply  to  amendments  in  one  court  to 
proceedings  had  in  another,  and  nearly  or  quite  all  of  the 
large  number  of  cases  which  the  diligence  of  counsel  for 
plaintiff  has  produced  will  be  found  to  refer  to  the  amend- 
ments of  proceedings  in  the  same  court. 

But  if  this  was  not  so  and  the  rule  was  as  contended  for 
by  plaintiff,  the  result  in  this  case  would  be  the  same,  for 
the  reason  that  the  allowance  of  such  amendments  is  in  the 
sound  discretion  of  the  conrt,  and  there  is  nothing  in  this 
record  to  satisfy  us  that  such  discretion  has  been  abused. 

It  follows  that  the  district  court  committed  no  error,  and 
that  the  judgment  therein  rendered  must  be  affirmed,  with 
costs. 

Andebs,  C.  J.y  and  Stiles,  Scott  and  Dunbab,  JJ., 
concur. 
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The  County  of  King  v.  Geokge  D.  Hill,  John  Leabt, 
Joseph  F.  McNaught,  George  W.  Harris,  E.  P. 
Ferry,  Sutclifpe  Baxter  and  G.  0.  Phinney. 

▲PPBAL  —  STATBMBNT  OF  FACTS  —  NOTICE  OF  SBTTLBSfENT  —  RBQUlsmS 

OF  CERTIFICATE  —  PRACTICE. 

Od  appeal,  the  written  opinion  of  the  trial  jud^e,  not  purporting 
to  be  a  finding  of  facts,  will,  on  motion,  be  atricken  from  the  tran- 
script. 

Under  the  appeal  act  of  1883,  allowing  aix  months  in  which  to 
serve  notice  of  appeal,  and  thirty  days  in  which  to  give  notice  of  a 
settlement  of  the  statement  of  facts,  it  is  immaterial  which  of  the 
notices  precedes  the  other. 

Where  judges  are  allowed  by  statute  to  exchange  courts  on  request, 
a  judge,  who  haa  tried  a  cause  in  another  district  than  his  own,  may 
certify  and  settle  the  statement  of  facts,  after  returning  to  his  own 
district 

A  certificate  by  the  trial  judge,  that  the  statement  "contains  all 
the  material  facts  in  the  cause  relating  to  the  execution  of  the  bond 
in  snit  (except  the  original  bond  itself),  and  the  ruling  and  decision 
on  the  question  of  the  execution  thereof,  and  the  dismissal  of  said 
cause, "  is  not  a  sufficient  compliance  with  the  provisions  of  the  appeal 
act  of  1883,  requiring  that  the  statement  shall  contain  "  the  material 
facts  in  the  cause.*' 

The  fact  that  appellees  were  present  with  a  copy  of  the  proposed 
statement,  when  the  facts  were  settled,  and  offered  no  amendments, 
does  not  estop  them  from  moving  to  strike  out  the  statement  of  facts 
on  account  of  the  insuflSciency  of  the  judge's  certificate. 

Although  the  statement  of  facts  has  been  stricken  out,  a  motion  to 
affirm  the  judgment  should  be  denied,  and  the  appeal  heard  upon  its 
merits,  where  there  are  several  assignments  of  error. 

Error  to  District  Court,  King  County. 

Ac^on  by  the  Gouoty  of  King  against  George  D.  Hill, 
as  treasdrer  of  said  county,  and  his  sureties,  on  his  official 
bond,  to  recover  an  alleged  deficit  in  public  funds.  Judg- 
ment  for  defendant,  and  plaintiff  appeals.  In  this  court 
defendants  move  to  affirm  the  judgment  of  the  district 
court  upon  the  ground  that  the  evidence  in  the  case  has  not 
beQn|eertified  to  this  court,  and  no  statement  of  all  the 
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material  facts  in  the  cause  has  been  certified  to  by  the 
judge  before  whom  the  action  was  tried,  nor  by  the  judge 
of  the  court  in  which  the  judgment  was  rendered. 

Ronald  <b  PileSy  and  W.  S.  Biish^  for  plaintiff  in  error. 

The  statement  that  the  opinion  of  the  court,  including 
the  decision,  "  is  not,  under  the  provisions  of  our  statute,  or 
any  system,  proper  matter  to  be  made  of  record,"  is  in- 
correct. Code  Wash.  T.,  gg  256,  246,  460,  and  466;  Bay- 
lies on  New  Trials  and  Appeals,  pp.  129-130. 

The  statute  of  1883  requires  the  statement  of  facts  to  be 
settled  before  the  judge  who  tried  the  cause;  and  notice  for 
the  settlement  of  the  same  must  be  given  within  thirty 
days  after  the  rendition  of  the  judgment.  The  appellant 
is  given  six  months  to  give  notice  of  appeal.  The  act,  con- 
strued as  a  whole,  gives  the  appellant  the  right  to  perfect 
his  statement  of  the  material  facts  by  giving  notice,  and 
a  right  to  appeal  at  any  time  within  six  months.  It  does 
not  require  that  the  appeal  shall  be  taken  before  he  per- 
fects the  statement  of  facts.  The  same  rule  of  law  applies 
as  if  the  case  had  been  tried  before  the  judge  of  the  Third 
judicial  district.  The  act  must  have  a  reasonable  con- 
struction. British  Bark  Latona  v.  McAlIep,  3  Wash.  T. 
342. 

The  judges  having  exchanged  for  the  trial  of  this  cause, 
on  account  of  the  disqualification  of  Judge  Hanfobd,  Judge 
Calkins  was  clothed,  under  the  act  of  1883,  with  power  to 
settle  the  statement  of  facts.  His  jurisdiction  to  settle 
outside  the  district  where  the  trial  took  place,  and  where  he 
was  acting  judicially,  is  conceded  in  Hollon  Parker,  peti- 
tioner, 131  U.  S.  225;  and  see  Marsh  v.  Wade,  3  Wash.  T. 
477;  Howe  v.  Jones,  23  N.  W.  Rep.  378;  Seattle,  etc.,  R, 
R.  Go.  V.  Jh  Row,  2  Wash.  T.  39. 

Sections  2137-2138  of  the  code,  so  far  as  they  prohibit 
a  judge  from  settling  a  statement  of  facts  in  chambers, 
outside  the  district  where  he  tried  the  cause,  are  modified 
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and  amended  by  the  act  of  November  23,  1883.  See 
People  V.  Durick ,  20  Oal.  94;  Ex  parte  Taylor,  13  How. 
(U.  S.)  13. 

The  motion  to  affirm  the  judgment  of  the  court  below 
is  based  on  the  presumption  that  the  court  will  strike  from 
the  record  the  "statement  of  facts/'  and  that  the  case  can 
not  be  heard  on  the  merits  at  all.  Such  motions  were  de- 
nied in  Swift  V,  Stine,  3  Wash.  T.  519-520. 

Stnive^  Haines  <k  McMickeny  and  C.  H.  Hartford,  for 
defendants  in  error. 

The  opinion  of  the  judge  of  the  district  court  should  be 
struck  out  of  the  record.  It  is  not,  under  the  provisions 
of  our  statute,  or  any  system,  proper  matter  to  be  made  of 
record.  England  v.  Gebhardt^  112  U.  S.  502;  Louisiana, 
eic.  Ins.  Co.  v.  Tweed,  7  Wall,  44;  Dillon  v,  Spokane 
County,  3  Wash.  T.  498. 

No  statement  of  facts,  which  the  parties  have  not  agreed 
to,  can  be  lawfully  used  in  this  court,  unless  it  has  been 
prepared  and  certified  in  the  manner  prescribed  by  statute. 
Zenkner  v.  A".  P.  R,  R.  Co,-,  3  Wash.  T.  60;  U.  S,  t\ 
"Lone  Fisherman'^  3  Wash.  T.  316;  Kenyan  v.  Knipe, 
3  Wash.  T.  243 ;  Caton  v.  Switder,  3  Wash.  T.  242. 

The  statute  requires,  in  explicit  terms,  that  the  state- 
ment shall  contain  all  the  facts  in  the  case,  or  at  least  all 
the  material  facts,  and  that  it  shall  be  so  certified.  The 
statute  also  requires  that  the  statement  shall  be  certified, 
not  by  the  judge  of  some  court  other  than  the  one  in  which 
the  judgment  was  rendered,  and  at  some  place  outside  of 
the  district  over  which  the  court  in  which  the  judgment 
was  rendered  has  jurisdiction,  but  by  "the  judge  of  the 
court  below,"  that  is,  the  inferior  court  from  which  the 
cause  is  removed  to  the  supreme  court.  Laws  of  Wash. 
T.  1883,  p.  59,  gg3and4. 

We  especially  maintain  that,  in  certifying  a  statement 
of  facts,  judicial  power  must  be  exercised.     Such  powers 
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can  only  be  lawfully  exercised  by  one  who  is  clothed 
with  judicial  authority,  and  who  at  the  time  acts  within 
the  boundaries  of  the  district  over  which  he  as  judge  has 
jurisdiction,  aud  in  a  case  pending  in  the  court  over 
which  he  as  judge  at  the  time  presides.  Code  Wash.  T., 
gg  2137-8;  Cain  v.  Lihhy,  21  N.  W.  Rep.  739. 

This  court  having  become  vested  with  jurisdiction  of 
the  cause,  by  an  appeal  having  been  taken,  it  must  pass 
upon  the  merits  of  the  cause  and  render  a  final  judgment; 
the  judgment  should  be  affirmed  for  the  reason  that  in 
the  condition  of  the  record  that  has  been  brought  here,  no 
other  disposition  of  the  cause  can  possibly  be  made.  The 
evidence  has  not  been  preserved  or  transmitted  to  this 
court;  if  any  error  to  the  prejudice  of  the  plaintiff  in 
error  taints  the  findings,  decision  or  judgtuent  of  the 
court,  it  will  not  be  discoverable  by  this  court.  Siiydam  v. 
WiUiutriHon,  20  How.  427;  Powell  on  Appellate  Proceed- 
ings, pp.  125-129,  gg  17-21;  Prentice  v,  Stearns,  113  U.S. 
4;i5;  Bonnifiell  v.  Price,  U.  S.  Sup.  Ct.  (L.  C.  P.  ed.) 
vol.  26,  p.  1022. 

Tlie  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  This  was  a  motion  to  strike  from  the  tran- 
script the  written  opinion  of  the  judge  who  tried  the  cause 
in  the  court  below,  and  the  statement  of  facts,  and  to  affirm 
the  judgment.  The  suit  was  brought  upon  the  bond  of 
defendants  in  error,  Hill  and  others,  executed  to  the 
county  of  King,  of  which  Hill  was  treasurer.  The  issues, 
when  made  up,  were  referred  to  a  referee  under  chap.  18 
of  the  code.  The  referee  heard  the  cause  and  reported  his 
findings  of  fact  and  conclusions  of  law,  with  the  testimony 
taken  by  him.  The  judge  of  the  Third  district  court  was 
disqixlified,  and  the  judge  of  the  Fourth  district  sat  to 
hear  the  cause,  at  Seattle,  upon  the  report  of  the  referee. 
Tae  report  of  the  referee  recommended  a  judgment  against 
i!ie  defendants  for  a  certain  sum,  which  the  plaintiff  deemed 
too  small  and  did  not  cover  a  period  within  which  it  was 
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claimed  a  liability  upon  the  bond  had  accrued.  Plaintiff, 
therefore,  moved  to  correct  the  report  in  these  particulars, 
and  for  an  enlarged  judgment  accordingly.  Defendants, 
on  the  other  hand,  moved  to  entirely  set  aside  the  find- 
ings of  fact  and  conclusions  of  law  of  the  referee,  and  for 
a  judgment  of  dismissal. 

The  hearing  of  these  motions  seems  to  have  involved  a 
hearing  of  the  whole  case,  and  the  judge  rendered  an 
elaborate  opinion  in  writing  giving  his  reasons  for  his 
action,  which  was  filed  with  the  other  papers  in  the  case. 
There  were  three  cases  brought  by  the  same  plaintiff 
against  the  same  defendants,  and  all  were  heard  together; 
therefore,  the  opinion  includes  all  three.  We  think  the 
motion  to  strike  the  opinion  from  the  transcript  is  well 
taken,  as  it  does  not  purport  to  be  a  finding  of  facts,  or 
anythiog  but  the  views  of  the  judge  on  various  points 
and  authorities  cited,  and  is  not  properly  a  part  of  the 
transcript.  The  court  overruled  the  exceptions  of  the 
plaintiff  to  the  referee's  report  and  denied  its  motion;  and, 
on  the'other  hand,  sustained  the  exceptions  of  the  defend- 
ant, set  aside  the  findings  and  conclusions  of  the  referee, 
and  rendered  judgment  of  dismissal,  with  costs. 

The  order  and  judgment  was  as  follows:  *'  It  is  ordered 
by  the  court  that  the  findings  and  conclusions  of  said  ref- 
eree be  and  the  same  are  set  aside;  and  it  is  the  decision 
of  the  court  that  there  is  not  sufficient  evidence  to  support 
the  allegations  of  the  plaintiff's  complaint  in  this  action, 
and  that  the  defendant's  allegations  are  true,  and  the 
judgment  should  be  rendered  in  favor  of  the  defendants 
for  their  costs  and  disbursements  herein.  Judgment  that 
plaintiff  take  nothing  by  the  action  and  that  defendants 
have  judgment  for  costs; /^  and  there  were  no  findings  of 
fact  or  conclusions  of  law  except  as  they  may  be  found  in 
the  order.  The  plaintiff  intending  to  appeal  to  this  court 
sought  to  have  a  statement  of  facts  settled,  under  the  ap- 
peal act  of  1883;  but  the  judge  who  tried  the  cause  had 
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returned  to  his  own  district,  and  was  then  at  EUensbargh, 
Kittitas  county.  Notice  of  the  settlement  of  a  proposed 
statement  before  him  at  that  place,  was  given  to  defendr 
ants;  and  a  copy  of  the  proposed  statement  was  delivered 
with  the  notice.  No  notice  of  appeal  had  at  that  time 
been  given.  At  the  hearing  at  EUensbargh  the  defendants 
were  present,  and  objected  to  the  statement,  calling  atten- 
tion to  the  fact  that  there  was  testimony  of  witnesses 
which  was  not  included  in  the  statement,  which  consisted 
only  of  the  testimony  of  witnesses,  and  a  copy  of  the  bond 
sued  on;  the  testimony  related  only  to  the  execution  and 
delivery  of  the  bond.  But  defendants  did  not  offer  them- 
selves to  furnish  any  matter  for  the  statement.  The  judge 
certified  the  statement  as  proposed  as  follows:  *'  That  the 
same*'  (the  statement)  ''  contains  all  the  material  facts  in 
the  above  entitled  cause  relating  to  the  execution  of  the 
bond  in  suit  (except  the  original  bond  itself),  and  the 
ruling  and  decision  on  the  question  of  the  execution 
thereof,  and  the  dismissal  of  said  cause  as  aforesaid.*' 
The  certificate  further  requested  the  clerk  to  send  the 
original  bond  to  the  clerk  of  this  court. 

It  is  alleged  that  no  statement  of  facts  could  be  settled 
until  after  notice  of  appeal;  that  only  the  judge  of  tlie 
Third  district  court  could  certify  to  any  statement;  that 
the  judge  could  not  certify  out  of  the  district,  and  that 
the  statement  is  not  a  statement  of  all  the  facts,  or  all  the 
material  facts,  and  is  not  so  certified  by  the  judge,  and 
therefore  it  is  moved  that  the  statement  be  struck  out. 
We  cannot  sustain  either  of  the  first  three  objections. 
The  statute  allows  six  months  for  notice  of  an  appeal,  and 
only  thirty  days  in  which  to  give  notice  of  a  settlement  of 
the  statement.  In  our  judgment  it  is  immaterial  which 
of  the  notices  precedes  the  other. 

When  judges  are  allowed  by  statute  to  exchange  courts, 
we  must  hold  that  the  mere  return  of  the  judge,  who  tries  a 
cause  in  another  district  by  request,  cannot  cut  off  the  right 
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of  parties  under  other  provisions  of  the  statatee  to  have  the 
facts  of  the  trial  stated;  and  from  this  it  follows  that  in 
this  case  the  judge  of  the  Fourth  district  could  settle  and 
certify  the  statement  at  EUensburgh.  The  case  of  HoUon 
Parker,  petUioner,  131  TJ.  S.  221  (9  Sup.  Ct.  Rep.  708), 
is  applicable  to  the  last  point. 

But  we  think  the  fourth  of  defendant's  objections  to  the 
statement  is  without  answer,  and  must  prevail.  The  stat- 
ute of  1883,  g  4,  p.  59,  makes  a  liberal  provision  in  this 
regard.  All  that  it  exacts  is,  that  the  statement  shall  con- 
tain '^the  material  facts  in  the  cause,"  bj  which  means 
large  masses  of  testimony  can  be  eliminated  and  the  record 
greatiy  diminished.  But  ''the  material  facts"  must  be 
there  and  the  judge  must  certify  that  they  are  there.  The 
certificate  here  does  not  at  all  fulfill  the  requirement,  al- 
though a  word  or  two  would  have  sufficed.  The  reason 
for  the  failure  was,  that  both  the  judge  and  parties  were 
conscious  that  many  other  matters  were  material  in  the 
cause  beside  the  execution  of  the  bonds;  we  gather  this 
from  the  briefs  and  arguments  of  counsel  on  this  motion. 
Plaintiff  urges  that  as  defendants  had  a  copy  of  the  state- 
ment proposed,  and  were  present,  and  proposed  no  amend- 
ments, they  are  estopped;  but  we  think  not,  under  our 
practice.  The  intention  of  the  statute  is,  that  a  fair  state- 
ment shall  be  presented  by  either  party,  or  both,  to  the 
judge,  and  his  decision  controls. 

There  remains  the  motion  to  afiirm  the  judgment.  This 
we  shall  deny  upon  the  authority  of  Swift  v.  Stine,  3  Wash. 
T.  518  (19  Pdc.  ilep.  63).  The  appeal  is  from  the  judg- 
ment upon  several  assignments  of  error,  and  should  be 
heard  upon  its  merits. 

The  opinion  of  the  judge  and  the  statement  will  be 
stricken  from  the  transcript;  the  motion  to  affirm  the  jadg- 
ment  is  denied. 

Amdebs,  C.  J.,  and  Soott  and  Dunbar,  JJ.,  concur. 
HoTT,  J. ,  not  sitting. 
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ds^  471  W.  R.  Hawks  v.  H.  L.  Votaw  and  L.  F.  Cook. 

JUDGMENT  —  AMENDMENT  —  PKACTICE. 

On  an  application  by  defendant  to  the  district  court  for  an 
order  citing  the  plaintitf  to  show  cause  why  the  judgment  against 
defendant  should  not  be  satisfied  and  dischargdd  of  record,  an 
order  made  by  the  court  that  the  judgment  be  modified  and  re- 
formed by  striking  out  and  disallowing  the  attorney's  fee  included 
therein  was  erroneous  for  the  reason  that  it  was  not  within  the  scope 
of  the  original  order  to  show  cause,  and  a  bare  exception  to  such 
final  order  was,  under  the  circumstances,  suflicient. 

Where  a  judgment,  erroneous  but  not  void,  has  been  entered 
against  a  party,  he  should  either  appeal,  or  apply  to  the  court  in 
the  manner  and  within  the  time  prescribed  by  law  to  have  it  set 
aside.  After  the  expiration  of  the  time  prescribed,  the  district  jud^e 
has  no  power  to  vacate  or  modify  the  judgment. 

Appeal  from  Duttrict  Court,  Pierce  County, 
The  facts  sufficieutly  appear  in  the  opinion. 

Parsons  (t  Cadivelly  for  appellant. 

This  proceeding  is  in  no  way  warranted  by  law,  or  by 
the  statutes  of  Washington  Territory.  The  only  way  the 
judgment  cojild  be  corrected,  as  insisted  by  the  appellee, 
is  by  a  petition  filed  as  in  other  cases.  Code  Wash.  T.» 
gg  436-9;  Freeman  on  Judgments,  gg  69-75;  Lewiston  v, 
Stoan,  33  Cal.  480. 

Totvn  i:  Likens^  for  appellees. 

The  $40  as  attorney's  fee  having  been  improperly  and 
inadvertently  included  in  the  judgment,  a  motion  to  strike 
it  out,  followed  by  a  distinct  order  striking  it  out,  is  the 
proper  mode  of  procedure.  Freeman  on  Judgments,  g 
70;  Clark  v.  Hall,  7  Paige  Oh.  382;  Gardner  v.  Bering, 
2  Edw.  Ch.  131;  Matheson's  AdnCr  v.  GrarU'»Adm\  2 
How.  (U.S.)  263. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  In  April,  1887,  plaintiff  brought  suit  upon 
a  promissory  note  against  the  defendants,  Yotaw  as  maker, 
and  Cook  as  guarantor.  Cook  appeared  in  the  action, 
and  filed  a  written  consent  that  judgment  might  be  taken 
against  him  for  the  amount  found  due,  and  judgment  was 
rendered  against  him  thereon,  March  2,  1887,  for  the 
amount  of  the  principal,  interest  and  costs,  and  an  attor- 
ney's  fee  of  $40.  The  note  provided  for  a  reasonable  at- 
torney's fee.  Defendant  Yotaw  resisted  the  suit,  and 
judgment  was  rendered  against  him  June  30, 1887,  at  the 
trial,  for  the  amount  found  due,  including  an  attorney's 
fee  of  $50.  No  appeal  was  taken  by  either  of  the  defend- 
ants. Executions  were  issued  at  different  times,  and 
various  amounts  were  collected.  August  28,  1888,  after 
more  than  a  year  had  elapsed  since  the  expiration  of  the 
term  at  which  the  last  judgment  was  rendered  in  said  ac- 
tion, defendant  Cook  filed  an  affidavit  setting  up  substan- 
tially the  foregoing  facts,  and  claiming  that  the  $40 
attorney's  fee,  included  in  the  judgment,  was  unauthorized, 
and  also  that  a  sufficient  amount  had  been  collected  upon 
the  several  executions  to  satisfy  the  judgment.  Where- 
upon he  applied  to  the  district  judge  for  an  order  citing 
the  plaintiff  to  appear  and  show  cause  why  said  judgment 
should  not  be  satisfied  and  discharged  of  record.  The 
order  was  granted,  and  a  hearing  was  had  thereon  before 
the  judge  at  chambers.  The  plaintiff  objected  to  the  pro- 
ceeding, alleging  that  it  was  unauthorized  by  law;  that  the 
judge  had  no  jurisdiction,  etc. ;  and  claimed  that  a  sufficient 
sum  had  not  been  collected  to  satisfy  the  judgment.  Ap- 
parently^ the  judge  did  not  find  that  enough  had  been  col- 
lected to  pay  it,  but  made  an  order  that  the  judgment 
against  Cook  be  modified  and  reformed  by  striking  out  and 
disallowing  the  $40  attorney's  fee.  The  plaintiff  excepted 
to  the  order,  and  appealed  therefrom  to  this  court.     Ap- 
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pellee  insists  that  there  was  no  objection  to  the  order; 
that  the  bare  exception  thereto  was  not  sufficient. 

The  final  order  made  in  the  proceeding  was  not  within 
the  scope  of  the  original  order  to  show  cause,  which  was 
only  directed  to  the  satisfaction  of  the  judgment.  This 
order  was  objected  to,  bnt  the  objection  was  not  allowed  to 
prevail.  The  entry  of  a  different  order  from  that  contem- 
plated could  not  deprive  the  objection  made  of  its  force, 
especially  as  it  does  not  appear  that  there  was  any  oppor- 
tunity to  object  specially  to  the  final  order  before  it  was 
granted.  Ordinarily,  where  an  opportunity  is  given,  the 
objection  must  be  made  and  grounds  stated  upon  which  to 
base  an  exception.  Under  the  circumstances  of  this  pro- 
ceeding, however,  it  is  held  that  the  point  was  sufficiently 
raised  by  the  objection  that  was  made  and  the  exception 
taken. 

Without  passing  upon  the  power  of  a  judge  to  order  a 
judgment  satisfied  of  record  in  such  a  proceeding,  we 
think  the  final  order  was  clearly  unauthorized.  The  orig- 
inal judgment  may  have  been  erroneous  in  some  respects, 
but  it  was  not  void,  and  the  injured  party,  if  he  desired 
its  correction,  should  have  appealed  therefrom,  or  have  ap- 
plied to  the  court,  in  the  manner  and  within  the  time  pre- 
scribed by  law,  to  have  it  set  aside.  The  time  therefor  in 
this  case  had  expired,  and  the  district  judge  had  no  power 
to  vacate  or  change  it;  consequently  the  order  modifying 
the  judgment  is  hereby  reversed  and  set  aside. 

Anders,  G.  J.,  and  Dunbab  and  Stiles,  JJ.,  concur. 
HoYT,  J.,  not  sitting,  being  disqualified. 
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Ina  Bbotton  y.  Charles  Lanqert  and  J.  H.  Wilt. 


COMMTTVITT    PROPBRTY — NOT     LIABLE    FOR 

AGAINST    HUSBAND. 


PBRSON'AL     JUDOMBNT 


Under  the  laws  of  this  state  (Code  Wash.  T.,  ch.  183),  oommnnity 
'tjal  estate  is  exempt  from  execution  on  a  judgment  rendered  agaiost 
the  husband,  who,  as  constable,  wrongfully  sold  mortgaged  personal 
property,  under  execution.     (Stilbs,  J.,  dissents.) 

Appeal  from  Distinct  Court,  Pierce  County, 

The  appellee,  Charles  Langert,  obtained  a  judgment 
against  appellant's  husband,  M,  Brotton,  for  11,000,  be- 
cause the  latter,  as  constable,  had  sold  on  execution  per- 
sonal property  in  which  the  appellee  had  a  special  property, 
as  mortgagee.  Appellant  sought  to  prevent  a  judgment 
lien  being  extended  over  community  real  estate,  and  to  ob- 
tain a  writ  of  injunction  to  prevent  appellee  from  selling 
the  community  property  of  appellant,  under  and  by  virtue 
of  the  judgment  obtained  by  Charles  Langert  against  appel- 
lant's husband.  Ap))ellee  Langert  demurred  to  the  peti- 
tion, and  also  moved  the  court  to  dismiss  the  action.  The 
court  sustained  the  demurrer  and  dismissed  the  action, 
and  plaintiff  appealed. 

E.  W.  Ihylor,  for  appellant. 

As  a  general  rule,  only  such  property  as  the  owner  or 
debtor  himself  might  sell,  can  be  taken  on  execution 
against  him.  Its  operation  is  always  limited  by  the  exr 
tent  of  the  debtor's  power  of  alienation.  ThoincLs  v.  Baum, 
14  N.  J.  Eq.  40;  Combs  v.  Jordan,  22  Am.  Dec.  248;  French 
V.  Mehan,  56  Pa.  St.  286;  Gentry  v,  Wagstaff,  3  Dev.  (N. 
C.)  270;  Knox  v.  Hunt,  18  ]tfo.  243;  PaUon  v.  Rankin,  68 
Ind.  245;  7  Am.  &  Eng.  Ency.  Law,  g  5,  p.  127;  Bac. 
Abr.,  Dower,  G. 

The  same  law  that  created  the  community  of  intereatin 
Washington  Territory,  also  placed  restriction  on  the  forced 
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Bale  of  the  real  property  thereto  beloaging.     Code  Wash. 
T.,  gg  2407,  2410. 

The  grant  of  right  of  forced  sale  in  the  case  of  commu- 
nity property  is  limited  to  family  expenses,  education  of 
the  children,  and  debts  contracted  for  the  benefit  of  the 
community;  that  is,  community  debts.  Section  2410,  after 
limiting  the  husband's  power  to  dispose  of  community  real 
estate,  says:  '^Provided,  however,  That  the  community  real 
estate  shall  be  subject  to  the  lien  of  mechanics  and  others 
for  labor  and  materials  in  erecting  structures  and  improve- 
ments thereon,  as  provided  by  law  in  other  cases,  to  liens 
of  judgments  recovered  for  community  debts,  and  to  sales 
on  execution  issued  thereon."  This  proviso  is  a  limitation 
on  the  power  of  a  creditor  to  compel  the  involuntary  sale 
of  community  real  estate,  and  expressly  says  that  such 
property  is  subject  to  sale  only  for  the  causes  therein  men- 
tioned. The  effect  of  that  proviso  is,  that  a  judgment  shall 
not  be  a  lien,  nor  shall  an  execution  issue  against  the  same 
unless  clearly  within  the  cases  therein  provided;  and  if 
the  power  of  sale  could  be  found  in  the  common  law,  then 
the  common-law  rule,  that  an  estate  held  by  entirety  could 
not  be  taken  under  execution,  would  be  as  strong  a  bar- 
rier to  such  sale  as  is  said  proviso. 

The  community  interest  is  blended  in  one,  and  is  held 
as  a  unity  by  the  husband  and  wife.  Holyoke  v,  Jackson, 
3  Wash.  T.  239;  Borer  on  Judicial  Sales,  644. 

A  tort  committed  by  a  husband  cannot  become  a  com- 
munity debt. 

Referring  to  g  2410  of  the  Code  of  Washington,  it  will 
be  seen  that  the  judgment  must  be  obtained  upon  a  debt 
ot  a  certain  class  —  lien  on  the  property,  family  expenses, 
community  claim,  or  debts.  The  consideration  of  the  judg- 
ment, the  cause  of  the  action,  must  be  a  community  debt. 
Do  the  acts  complained  of  entitle  the  defendant,  Langert, 
to  maintain  a  suit  against  Ina  Brotton,  the  appellant  ? 
Omikl  this  judgment  be  enforced  against  her  separate 
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tate  ?  She  is  aowise  responsible  for  the  tort.  Bat,  say 
the  respondents,  the  cause  of  action  was  merged  in  judg- 
ment;  the  judgment  is  a  debt,  and  being  subsequent  to 
the  creating  of  the  community,  can  be  enforced  against 
this  species  of  property. 

The  merger  of  the  claim  in  a  judgment  does  not  change 
the  nature  of  the  claim  in  toto;  the  contention  over  which 
the  parties  were  engaged  is  merged  into  the  judgment,  and 
nothing  more.  Freeman  on  Judgments  (2ded.),  §  244; 
Field's  Lawyer's  Briefs,  yol.  3,  p.  215,  g  225.  In  this  case, 
if  the  cause  of  action  is  looked  into,  it  will  be  seen  that 
it  is  based  on  a  tort  and  not  on  a  debt.  Evaiia  v,  Spragufi^ 
2  Md.  457;  Wyman  v,  Mitchell,  1  Cow.  316;  Clark  v.  Bw)^ 
ling,  3  N.  T.  216. 

There  is  no  way  for  a  creditor  to  get  a  judgment  lien 
coQclusively  operative  upon  community  real  estate,  except 
as  a  result  of  an  action  or  proceeding  to  which  both  hus- 
band and  wife  were  parties,  and  in  which  the  community 
characcer  of  the  debt  is  admitted  or  in  issue.  Andrews  v. 
Andrews,  3  Wash.  T.  290;  SmUh  v.  Sfierwin,  11  Or.  269; 
Rogers  v.  Newberry,  105  Mass.  553. 

The  restraint  placed  upon  the  power  of  the  husband  to 
alienate  community  real  estate  nolens  volens,  is  an  abso- 
lutely positive  and  direct  inhibition,  and  cannot  be  defeated 
by  an  indirect  and  circuitous  contrivance.  When  anything^ 
is  prohibited  directly,  it  is  prohibited  also  indirectly. 
Coke's  Littleton,  p.  223;  2  Inst,  p.  248;  Broom's  Legal 
Maxims  (17th  ed.),  p.  489;  Kendall  v.  United  States,  tA 
Pet.  (U.  8.)  605;  2  Fish.  Dig.  2119.  Unless  the  wife  join 
ia  the  act  of  alienation,  or  unless  the  foundation  of  the 
right  to  enforce  an  alienation  be  within  the  class  named  in 
11 2405,  2407  and  2410  of  the  code,  the  courts  will  not,  by 
tlie  mere  fiction  of  merger,  contravene  the  positive  letter 
el  the  law,  and  make  meaningless  a  plain  statute  of  the 
state,  unsettle  the  law  and  override  well-considered  cases 
■fytfling  the  status  of  real  property.     Bolyoke  v.  Jackson, 
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3  Wash.  T.  235;  Hoover  v.  Chambers,  3  Wash.  T.  27;  Lee 
V,  De  Ddabler,  12  Oal.  330. 

Julson,  Sharpatein  Jh  Sullioan,  for  appellees. 

We  do  not  concede  appellant's  proposition  that  only 
such  property  as  the  legislature  says  can  be  sold  on  execu- 
tion may  be  seized.  The  legislature  of  Washington  Terri- 
tory, at  its  first  session,  enacted  that  ''  all  property,  real 
and  persoaal,  of  the  judgment  debtor  not  exempt  by  law, 
shall  be  liable  to  execution;"  Acts  1854,  p.  177,  g251; 
and  this  has  continued  to  be  the  law  until  the  present  time. 
Code,  g  333. 

The  only  real  estate  exempt  from  execution  is  a  home- 
stead to  a  ''householder,  being  the  head  of  a  family," 
equal  to  $1,003  in  value. 

Counsel  contends  that  as  to  community  real  estate  the 
legislature  has  made  a  special  exemption.  He  refers  to 
§  2110  of  the  code,  which  reads  as  follows':  ''  The  husband 
has  the  management  and  control  of  the  community  real 
property,  but  he  shall  not  sell,  convey  or  encumber  the 
community  real  estate,  unless  the  wife  join  with  him 
in  executing  the  deed  or  other  instrument  of  convey- 
ance by  which  the  real  estate  is  sold,  conveyed  or  encum- 
bared,  and  such  deed  or  other  conveyance  must  be 
acknowledged  by  him  and  his  wife:  Provided,  hotaever, 
That  all  such  community  real  estate  shall  be  subject  to  the 
liens  of  mechanics  and  others  for  labor  and  material  fur- 
nished in  erecting  structures  and  improvements  thereon  as 
provided  by  law  in  other  cases,  to  liens  of  judgments  re- 
covered for  community  debts,  and  to  sale  on  execution 
issued  thereon." 

The  language  of  section  2410,  preceding  the  proviso,  ia^ 
so  sweeping  and  positive  that  it  might  be  construed  to 
mean  that  as  a  husband  could  not  directly  convey  or  en- 
cumber real  estate  without  the  joinder  of  his  wife,  this 
could  not  be  done  indirectly  by  permitting  him  to  contract 
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debts  or  liabilities,  which,  being  reduced  to  judgment, 
would  become  liens  and  encumbrances  on  the  community 
real  estate.  To  prevent  any  such  construction  the  proviso 
was  inserted.  ''The  proviso  is  generally  intended  to  re- 
strain the  enacting  clause  and  to  except  something  which 
would  otherwise  have  been  within  it,  or  in  some  measure 
to  modify  the  enacting  clause."  Waymon  v.  Southard, 
10  Wheat. 

The  language  of  the  proviso  under  discussion  is,  ''  Pro- 
vided,  however,*'  that  is  to  say,  that  the  first  part  of  the 
section  shall  not  affect  the  liability  of  the  community  real 
estate  for  debts  or  liabilities  contracted  during  the  exist- 
ence of  the  community.  • 

Counsers  piece  de  resistance  is  his  argument  likening 
the  community  real  estate  to  the  common-law  estate  by 
entireties.  But  a  husband  could  convey  and  encumber 
his  life  estate  in  the  property  held  by  entireties,  and  the 
same  interest  could  be  sold  on  execution  for  a  judgment 
obtained  against  him  alone.  Barber  v.  Harris,  15  Wend. 
616;  French  v.  MeJian,  56  Pa.  St.  286;  Stoebler  v.  Kneer, 
5  Watts,  181;  Broumson  v.  Hull,  16  Vt.  309;  Bennett  v. 
ChUd,  19  Wis.  365. 

The  very  reason  the  husband's  interest  in  the  estate  by 
entireties  could  be  sold,  was  because  he  had  the  control 
and  management  of  the  estate;  precisely  the  power  given 
the  husband  over  the  community  realty. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — The  appellant  by  her  complaint  filed  in 
the  district  court  of  Pierce  county,  sought  to  prevent  a 
judgment  lien  being  extended  over  community  real  estate, 
and  to  obtain  a  writ  of  injunction  to  prevent  the  appellee 
from  selling  the  community  property  of  appellant,  under 
and  by  virtue  of  a  judgment  obtained  by  the  appellee, 
Charles  Langert,  in  a  suit  against  appellant's  husband  as 
constable,  he,  as  said  constable,  having  sold  personal  prop- 
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erty  in  which  appellee  had  a  special  property,  in  execatioik 
against  a  person  other  than  appellee.  The  appellant  ob- 
tained a  temporary  restraining  order.  On  the  hearing  of 
the  case  appellee  demurred  to  the  petition,  and  assigned  as 
grounds  of  demurrer  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained 
and  the  case  dismissed;  from  which  orders  and  decrees  the 
appellant  appealed  to  this  court.  In  this  case  it  is  con- 
coded  that  the  property  in  question  is  community  property, 
and  that  the  judgment  obtained  against  M.  Brotton  was  a 
personal  judgment  for  a  tort.  Hence,  the  primary  ques- 
tion involved  is,  whether  or  not  community  real  estate  is 
eiiempt  from  execution  on  a  judgment  rendered  against  an 
individual  member  of  the  community  when  the  debt  for 
which  the  judgment  was  obtained  was  not  incurred  for 
the  benefit  of  the  community. 

The  community,  composed  of  husband  and  wife,  is  purely 
a  statutory  creation;  and  to  the  statute  alone  must  we  look 
for  its  powers,  its  liabilities  and  its  exemptions.  Nor  are 
we  much  enlightened  by  quotations  from  the  common  law 
in  relation  to  the  property  rights  and  liabilities  of  husband 
and  wife;  for,  while  we  ordinarily  look  to  the  rules  and 
maxims  of  the  common  law  to  aid  us  in  the  construction 
and  analysis  of  statutes,  it  was  plainly  the  intention  of  the 
legislature,  in  the  session  of  1879,  in  the  passage  of  the 
chapter  denominated  *'  Property  rights  of  married  per- 
sons,'* Code  Wash.  T.,  chap.  183,  to  depart  from  the  com- 
mon law  and  breathe  into  legal  existence  a  distinct  and 
original  creation,  partaking,  somewhat,  of  the  nature  of  a 
partnership  and  of  a  corporation,  but  differing  in  some  es- 
sentials from  both;  and  this  creature  is  termed  a  "com- 
munity." The  statute  alone  determines  who  the  members 
of  the  community  shall  be,  the  manner  in  which  it  shall  ac- 
quire property,  and  defines  and  limits  not  only  the  powers 
of  the  members  of  the  community  over  said  property,  bat 
protects  it  from  acquisition  by  others,  excepting  in  the 
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matiQer  specified.     It  also  lays  down  its  own  rule  of  con- 
strnction  in  the  language  of  the  act  itself :   ''  The  rule  of 
common  law  that  statutes  in  derogation  thereof  are  to  be 
strictly  construed,  has  no  application  to  this  chapter.   This 
chapter  establishes  the  law  of  this  territory  respecting  the 
subject  to  which  it  relates;  and  its  provisions  and  all  pro- 
ceedings under  it  shall  be  liberally  construed  with  a  view 
to  effect  its  object."  Then  the  pertinent  and  vital  question 
becomes,  What  was  the  object  sought  to  be  effected?  Sec- 
tion 2396  provides,  "That  every  married  person  shall 
hereafter  have  the  same  right  and  liberty  to  acquire,  hold, 
enjoy  and  dispose  of  every  species  of  property  and  to  sue 
and   to  be  sued  as  if  he  or  she  were  unmarried,"  and 
§  2398  abolishes  "  all  laws  imposing  civil  disabilities  upon 
a  wife  which  are  not  imposed  upon  a  husband,"  and  suc- 
ceeding sections  define  what  separate  property  is,  and  pro- 
vide how  it  may  be  acquired  and  in  what  manner  disposed 
of.     So  far  the  evident  object  of  the  law  is,  to  place  hus- 
band and  wife  on  an  equal  footing  in  relation  to  property 
matters.     Section  2409  is  as  follows:  ''Property  not  ac- 
quired or  owned,  as  prescribed  in  §§  2400  and  2408,  ac- 
quired after  marriage  by  either  husband  or  wife,  or  both, 
id  community  property.   The  husband  shall  have  the  man- 
agement and  control  of  community  personal  property,  with 
a  like  power  of  disposition  as  he  has  of  his  separate  per- 
sonal property,  except  that  he  shall  not  devise  by  will  more 
than  one-half  thereof."  This  section  discriminates  in  favor 
of  one  spouse  only  so  far  as  is  actually  necessary  for 
the  transaction  of  ordinary  business.     Section  2407  pro- 
vides that  the  expenses  of  the  family  and  the  education 
of  the  children  are  chargeable  upon  the  property  of  both 
husband  and  wife,  or  either  of  them,  and  in  relation  thereto 
they  may  be  sued  jointly  or  separately.    Section  2410  reads 
as  follows:   *'  The  husband  has  the  management  and  con- 
trol of  the  community  real  property,  but  he  shall  not  sell, 
convey  or  encumber  the  community  real  estate,  unless  tba 
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wife  join  with  him  in  executing  the  deed  or  other  instra- 
ment  of  conveyance  by  which  the  real  estate  is  sold,  con- 
veyed or  encumbered,  tind  such  deed  or  other  instrument 
of  conveyance  must  be  acknowledged  by  him  and  his  wife : 
Provided,  hotuever.  That  all  such  community  real  estate 
shall  be  subject  to  the  liens  of  mechanics,  and  others,  for 
labor  and  material  furnished  in  erecting  structures  and  im- 
provements thereon,  as  provided  by  law  in  other  cases,  to 
liens  of  judgments  recovered  for  community  debts,  and  to 
sales  on  execution  issued  thereon.'*  Construing  all  the  pro- 
visions of  the  chapter  together,  we  cannot  escape  the  conclu- 
sion that  the  object  of  the  law  was  to  protect  (so  far  as  is 
consistent  with  the  transaction  of  ordinary  business,  as  we 
before  observed)  one  spouse  from  the  misdeeds,  improvi- 
dence or  mismanagement  of  the  other  concerning  property 
which  is  the  product  of  their  joint  labors.  It  is  in  the 
nature  of  an  exemption,  and,  as  has  been  well  said,  ''  ex- 
emption laws  are  upheld  upon  principles  of  justice  and  hu- 
manity." The  statute  provides  the  ways  in  which  this 
property  can  be  alienated :  First,  the  voluntary  alienation 
by  the  husband  and  wife  joining  in  the  deed;  second,  by 
making  it  responsive  to  certain  demands,  constituted  liens 
by  the  statute ;  and  there  is  no  other  way  contemplated.  In 
fact,  the  very  object  of  the  law  is  to  prevent  its  alienation 
in  any  other  way.  It  expressly  provides  that  the  husband 
shall  not  sell,  convey  or  encumber  it,  and  he  will  not  be  al- 
lowed to  do,  by  indirection  or  fraud,  that  which  he  is  di- 
rectly prohibited  from  doing.  The  practical  result  to  the 
non-contracting  spouse  would  be  the  same  whether  the  law 
allowed  the  other  spouse  to  directly  convey  the  property, 
or  allowed  the  title  to  pass  through  the  medium  of  a  sale 
on  an  execution  flowing  from  a  judgment  to  which  he,  or 
she,  was  not  a  party.  It  is  the  results  the  law  regards; 
the  modes  are  not  important. 

If  the  theory  of  the  appellee  is  correct,  that  a  personal 
judgment  against  the  husband  will  become  a  lien  on  the 
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commiinity  real  estate,  then  certainly  there  is  no  meaning 
in  the  proviso  to  §  2410,  for  the  liens  there  specified  woald 
attach  withoat  the  proviso.  If  a  judgment  which  is  not 
obtained  for  a  community  debt  becomes  a  lien  upon  com- 
munity real  property  without  any  special  proviso,  why 
make  a  special  proviso  for  a  judgment  which  is  obtained 

for  a  community  debt  ?  It  is  very  evident  that  the  inten* 
tion  of  the  statute  was,  that  community  real  estate  should 
not  be  subject  to  liens  on  any  judgments  excepting  those 
mentioned  in  the  proviso  and  for  the  causes  mentioned  in 
g  2407;  and  these  exceptions  are  founded  on  reason  and 
right,  because  the  labor  and  material  furnished  by  mechan- 
ics in  erecting  structures  on  the  land  enhance  the  value  of 
the  community  realty,  thereby  benefiting  the  community 
and  becoming  practically  a  community  debt;  and  the  reason 
for  charging  the  expenses  of  the  family  or  the  education 
of  the  children  to  the  community  are  too  obvious  for  dis- 
cussion. It  was  held  by  the  supreme  court  of  Oregon  in 
the  case  of  Smith  v.  Sket^win,  11  Or.  269,  that  the  wife 
could  not  be  held  liable  in  an  ordinary  action  for  goods 
sold  and  delivered  when  such  goods  were  sold  upon  the 
order  of  the  husband,  although  the  same  were  devoted- to 
family  use,  under  a  statute  which  provides:  ''That  con- 
tracts may  be  made  by  a  wife  and  liabilities  incurred  by  or 
against  her  to  the  same  extent  and  in  the  same  manner  as 
if  she  were  unmarried;"  and  which  further  provides  that 
the  property  of  both  husband  and  wife  shall  be  chargea- 
ble with  family  expenses;  being  substantially  the  same  as 
gg  2396  and  2407  of  the  code.  This  decision  was  based  on 
the  ground  that  the  complaint  did  not  affirmatively  show 
that  the  goods  sold  were  for  the  benefit  of  the  family.  In 
the  case  of  Andrews  v.  Andrews,  3  Wash.  T.  286,  the  court 
says:  ''  So  long  as  there  is  only  a  judgment  lien  confessed 
or  suffered  by  the  husband  alone,  the  community  interest 
in  real  estate  is  not  affected,  unless  in  fact  the  debt  upon 
which  the  judgment  was  given  was  a  community  debt. 

6 — I  WASH. 
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The  force  and  qualification  of  the  lien  of  a  judgment  to 
which  the  husband  only  is  a  party,  as  affecting  real  estate, 
is  given  in  g  2410  of  the  code,  by  way  of  proviso  to  the 
restriction  on  the  power  of  the  husband  to  alienate  or  en- 
cumber such  property.  In  the  statute  itself,  the  wife  and 
all  the  world  had  notice  of  the  limitation  of  such  a  lien 
in  regard  to  such  property.  Indeed,  the  judgment  not 
being  determinative  of  any  issue  as  to  the  character  of  the 
property  which  is  to  be  included  in  its  lien,  the  husband 
himself  would  be  at  liberty  to  contest  the  extension  of  the 
lien  over  community  real  estate."  But  we  are  met  by 
arguments,  in  the  brief  of  counsel  for  appellee,  asserting 
that  this  construction  of  the  statutes  will  lead  to  unsettling 
business  relations,  and  many  supposable  cases  of  hard- 
ship to  creditors  are  earnestly  dwelt  upon ;  but  this  is  a 
branch  of  the  subject  entirely  within  the  jurisdiction  of 
the  legislature.  Once  it  is  conceded  that  this  is  a  rightful 
subject  for  legislation,  which  will  scarcely  be  denied,  there 
is  no  limit  to  legistative  authority,  and  it  is  not  the  prov- 
ince of  a  court  to  speculate  or  theorize  upon  the  practica- 
bility or  impracticability  of  the  laws,  or  the  good  or  bad 
effects  which  may  result  from  such  laws.  These  are  sub- 
jefcts  for  legislative  consideration,  and  not  for  judicial 
determination.  We  think  the  judgment  obtained  against 
Brotton  was  not  a  judgment  for  a  community  debt,  that  the 
petition  did  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  sale  should  have  been  restrained. 

It  follows  that  the  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  court  below,  with  instructions  to 
proceed  in  accordance  herewith. 

Andeiis,  C.  J.,  and  Hoyt  and  Scott,  J  J.,  concur. 

Stiles,  J.  {disHeniiiuj),  —  I  dissent.  It  was  contended 
in  this  case  that  the  ''communitv  debts"  mentioned  as 
chargeable  upon  community  real  property  in  the  act  of 
1881  (Code,  g  2410)  do  not  include  a  judgment  against  a 
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basband  who  was  a  constable,  aad  who>  while  acting  as  such 
officer,  took  property  in  execntion  upon  which  there  was  a 
chattel  mortgage,  and  sold  the  property  so  that  it  became 
scattered  and  lost  to  the  mortgagees,  the  judgment  being 
for  damages  for  that  wrong.  The  act  in  question  no- 
where undertakes  to  say  what  a  community  debt  is;  nor 
does  it  use  any  language  by  which  it  can  be  said  that  a 
community  debt  is  to  be  anything  different  udder  this 
act  from  what  it  was  under  the  previous  community  prop- 
erty statutes  of  1869,  1871,  1873  and  1879.  *•  Debts'* 
are  spoken  of  in  all  these  acts  as  liabilities  to  pay,  without 
any  regard  to  the  technical  difference  between  *'  debts  *'  and 
"  torts."  In  numerous  instances  in  each  of  them  there  are 
negatiye  provisions  like  these :  '^  The  earnings  of  the  wife 
are  not  liable  for  the  debts  of  the  husband;'*  "the  separate 
property  of  the  husband  (or  wife)  is  Dot  liable  for  the  debts 
of  the  wife  (or  husband)  contracted  before  marriage;"  aud 
in  §§  2400  and  2408  of  the  act  in  question  the  separate 
property  of  husband  and  wife  is  not  subject  to  the  ''debts 
or  contracts  "  of  the  other.  Would  it  be  contended  that 
because  these  terms  "debts"  and  ''contracts"  are  used, 
and  no  reference  is  made  to  "  torts,"  therefore,  the  separate 
property  of  the  husband  and  wife  would  be  liable  for  the 
torts  of  the  other  ?  In  §  25  of  the  act  of  1879,  the  term 
"debts"  was  used  as  synonymous  with  "judgment  or  de- 
cree," no  matter  for  what  cause  of  action  rendered.  And 
so  here,  while  there  may  possibly  be  some  purely  personal 
wrongs  by  a  married  person  that  should  be  first  compen- 
sated out  of  the  separate  property  of  the  wrong-doer, 
where,  as  in  the  case  at  bar,  the  constable  was  pursuing  his 
usual  avocation  for  the  benefit  of  the  community  and  not 
maliciously,  but  through  a  mistaken  idea  of  his  duty,  he 
incurred  a  liability  to  recompense  the  mortgagee,  I  see  no 
rMson  whatever  for  holding  this  not  to  be  a  liability  or 
debt  for  which  the  community  real  estate  is,  by  the  statute, 
amwerable. 
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The  fact  that  the  resnlt  of  the  liability  has  not  been  to 
the  pecaniary  advantage  of  the  community,  certainly  can 
make  no  difference  in  a  court  of  justice,  where  advantages 
are  not  material.  A  good  or  a  bad  bargain  cannot  make 
the  difference  between  right  and  wrong,  and  the  communiiy 
of  husband  and  wife  has  not  yet  become  so  helpless  a  thing 
that  we  need  presume  in  its  favor  as  though  it  were  a  minor 
or  an  imbecile.  Under  all  former  community  property 
acts  this  judgment  could  have  been  made  out  of  community 
property  without  any  statute  provision  on  the  subject. 
Section  19  of  the  act  of  1871,  .which  was  the  least  liberal 
of  all  these  acts,  had  this  provision :  ''  When  real  estate, 
common  property,  shall  be  sold  for  indebtedness  of  the 
wife  or  the  husband  only,  no  more  shall  be  sold  than  shall 
be  necessary  to  satisfy  the  indebtedness  and  cover  costs," 
etc.  Yet  under  that  act  the  husband  could  not  sell  com- 
munity property  without  the  wife's  joinder.  By  the  act 
of  1879  no  real  property,  either  separate  or  community, 
could  be  sold,  encumbered  or  in  any  way  disposed  of  with- 
out the  joinder  of  the  husband  and  wife  in  the  instrument; 
but  I  have  never  heard  or  read  a  suggestion  that  under 
that  act  a  separate  debt  of  either  husband  or  wife  could 
not  be  collected  out  of  the  separate  real  property  of  either 
without  the  consent  or  deed  of  the  other.  Obviously,  it 
was  considered  by  the  framers  of  that  act  that  the  matter 
of  the  voluntary  alienation  of  lands  had  nothing  to  do  with 
the  rights  of  creditors,  and  while  they  hampered  the  hus- 
band and  wife  to  an  excessive  degree,  as  between  them- 
selves, they  placed  no  restrictions  against  the  collection 
of  just  debts.  Yet  if  we  were  to  hold  in  this  case,  that 
because  the  husband  cannot  sell,  convey  or  voluntarily  en- 
cumber without  the  wife's  joinder,  no  liability  incurred  by 
him,  as  this  one  was,  can  be  charged  against  communiiy 
property,  then  we  should  be  bound  to  hold,  in  any  case 
arising  under  the  act  of  1879,  that  without  the  wife's  con- 
sent, by  deed,  the  husband's  debt  incurred  before  marriage 
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could  Dot  be  collected  out  of  his  real  property  acquired 
before  marriage;  for  the  language  of  the  two  acts  is  pre- 
cigely  alike. 

The  only  ground  urged  for  the  decision  of  the  majority 
seems  to  be  under  the  claim  that  the  wife  has  a  veto  upon 
voluntary  conveyances  and  encumbrances  of  community 
real  estate  for  her  protection  against  her  husband;  and  that 
the  husband  must  not  be  allowed  to  do  that  by  fraud  or 
indirection  which  he  cannot  do  directly.  The  same  argu- 
ment would  apply  to  the  incurrence  of  every  debt  under 
the  act  of  1879,  and  to  the  collection  of  ante-nuptial  debts 
as  well.  But  there  is  no  question  of  fraud  in  this  case, 
and  there  is  now  no  propriety  in  using  that  argument. 
Here  the  question  is  simply  whether  the  wife  shall,  while 
she  is  fully  protected  in  the  possession  of  her  separate 
property,  and  of  her  earnings,  take  her  share  of  the  risk 
that  her  husband  will  conduct  the  business  of  the  com- 
munity without  loss;  nay,  it  is  not  that  only,  but  whether 
the  husband  himself  shall  be  allowed  to  hide  behind  the 
ample  skirts  of  his  wife,  in  case  of  his  '*  torts,"  to  the 
ruin  of  the  victim  of  his  ill-advised  action.  So  far  as  the 
proviso  at  the  end  of  §  2410  is  concerned,  I  fail  to  see 
what  importance  it  has  there.  It  is  merely  declaratory 
of  what  would  be  the  law  without  it,  and  adds  no  force  to 
this  section  of  the  act.  It  is  a  literal  copy  of  a  section  in 
the  act  of  1879,  and  had  all  the  force  in  that  act  which  it 
has  in  this.  It  has  been  argued,  however,  that  since  this 
proviso  says  that  liens  for  labor  and  materials  and  judg- 
ments for  community  debts  are  chargeable  upon  com- 
munity real  estate,  it  is  to  be  taken  as  an  instance  of 
"  expressio  unius  alterum  eoccludit^^  and  therefore  no  other 
obligation  is  to  be  recognized.  But  let  it  be  remembered 
that  the  maxim  quoted  is  a  common-law  maxim,  and  the 
argument  is  one  for  strictness  of  construction;  whereas  it 
is  one  of  the  requirements  of  the  act  in  question  that  the 
common-law  rules  of  construction  are  not  to  prevail  here. 
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and  that  all  its  provisions  are  to  be  construed  liberally; 
bnt  liberality  can  certainly  not  be  predicted  of  a  ruling 
that  shields  property  from  levy  for  a  debt  of  the  owner. 
A  community  debt,  within  the  meaning  of  the  act  of  1881, 
ought  to  be  any  liability  incurred  by  either  husband  or 
wife  during  their  marriage,  and  which  is  not  a  separate 
debt  by  its  express  terms,  or  by  reason  of  its  being  pa- 
tently for  the  exclusive  benefit  of  the  separate  property 
of  the  party  contracting  it.  This  has  been  substantially 
the  construction  put  upon  the  term  ever  since  the  com- 
munity property  laws  have  existed  here,  by  the  business 
men  of  the  state  as  well  as  the  legal  fraternity.  To  de- 
part from  it  now  will,  in  my  judgment,  greatly  disturb  the 
safety  of  business  interests,  and  unsettle  titles  to  an 
alarming  extent;  and  to  hold  with  the  appellant  is  not 
logically  necessary  under  the  terms  of  the  statute. 

I  cannot  believe  that  it  was  the  intention  of  the  legisla.- 
ture  of  1881  to  withdraw  all  this  communitv  real  estate 
from  liability  for  accommodation  endorsements,  guaran- 
tees, and  especially  official  bonds,  as  well  as  the  hundred 
engagements  that  married  men  enter  into  every  day,  but 
which  have  no  relevancy  to  their  community  interests,  and 
cannot  be  said  to  benefit  them.  It  is  said  that  these  obli- 
gations can  be  made  good  by  securing  the  signature  of  the 
wife;  but  I  deny  it.  If  the  signature  of  a  husband  to  the 
bond  of  a  county  treasurer  does  not  make  the  obligation 
collectible  out  of  his  community  real  property,  because  the 
debt  is  not  one  for  the  benefit  of  the  community,  it  is  idle 
to  say  that  adding  the  signature  of  the  wife  will  change 
the  character  of  the  debt  and  make  it  so  collectible.  And 
so  on.  The  combinations  and  confusions  are  endless,  if 
this  doctrine  is  once  announced. 

The  judgment  should  be  affirmed. 
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[N0.6O&    Decided  February  5, 1990.] 

BoBEBT  WiLElNB,  Administrdtor  of  the  estate  of  Oliver 
Sedey,  deceased,  v.  Robert  Wilkins. 

DJKKDEMT'b    BSTATB  —  ALLOWANCE    OF    CLAIMS  —  CLAIM    HILD   BT 

ADMINISTRATOR. 

Under  §  1472,  Code  Waih.  T. ,  when  a  claim  against  a  decedent's 
estate  is  rejected  by  the  judge  of  the  probate  court,  no  appeal  lies 
from  the  order  of  the  probate  court  rejecting  the  claim.  The 
holder's  remedy  is  exclusively  by  suit,  in  the  proper  court,  against 
the  executor  or  administrator. 

Where  a  claim  held  by  the  administrator  himself  is  disallowed  by 
by  the  probate  judge,  the  administrator's  only  remedy  is  to  resign  his 
trust,  and  bring  suit  as  any  other  creditor  of  the  estate. 

Error  to  District  Court,  Ohehalis  County. 

On  the  20th  day  of  March,  1888,  Bobert  Wilkins  was 
appointed,  by  the  probate  coart  of  Chehalis  county,  ad- 
ministrator of  the  estate  of  Oliver  Seeley,  deceased,  and  on 
the  6th  day  of  April,  1888,  he  presented  to  himself  as  ad- 
ministrator of  said  estate,  a  claim  of  his  own  of  $400 
against  said  Seeley,  and  as  such  administrator  allowed  the 
claim  against  said  estate,  and  presented  the  same  to  the 
judge  of  the  probate  court  for  allowance.  At  the  May 
term  of  said  court  the  claim  was  disallowed  by  the  judge 
of  probate,  and  an  appeal  was  taken  to  the  district  court. 
The  judge  of  probate  appointed  George  J.  Moody,  prose- 
cuting attorney  of  said  county,  to  represent  said  estate  on 
said  appeal.  A  motion  to  dismiss  said  appeal  was  filed  in 
the  district  court  on  September  13,  1888,  and,  after  argu- 
ment, was  by  the  court  denied,  to  which  ruling  of  the 
court  in  denying  said  motion  the  defendant  excepted,  and 
appealed  to  this  court. 

Oeorge  J.  Moody,  Prosecuting  Attorney,  for  plaintiff  in 
rnror. 

Irwin  £  Lewis  and  J.  W.  Robinson ,  for  defendant  in 
etroT. 
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The  opinion  of  the  court  was  deliyered  by 

HoTT,  J.  — The  only  question  presented  by  the  record 
in  this  cause  is,  as  to  the  effect  of  g  1472  of  the  code  upon 
the  right  of  appeal  from  the  probate  court,  as  provided  in 
certain  other  sections  of  said  code.  The  said  section  is  as 
follows :  ^*  When  a  claim  is  rejected  by  either  the  executor, 
administrator  or  the  judge  of  probate  court,  the  holder 
must  bring  suit  in  the  proper  court  against  the  executor  or 
administrator  within  three  months  after  its  rejection,  other- 
wise the  claim  shall  be  forever  barred."  And  we  think  the 
provision  therein,  that  the  rejected  claim  must  be  sued 
upon  within'three  months,  is  exclusive,  and  that  from  the 
order  of  the  probate  court  in  such  cases  no  appeal  lies.  To 
hold  otherwise  would  be  to  make  this  section  of  no  prac- 
tical benefit  to  either  party,  and,  besides,  would  tend  to 
contradict  the  ordinary  meaning  of  some  of  its  language. 
The  evident  intention  of  all  the  provisions  relating  to  the 
allowance  of  claims  against  estates  of  deceased  persons  is, 
that  the  proceedings  in  the  probate  court  thereon  should 
be  largely  ex  parte,  and  that  a  claim  will  be  allowed  only 
when  it  appears  that  there  is  little  or  no  controversy  in  re- 
gard thereto,  and  that  as  to  all  cases  that  are  to  be  strongly 
contested  the  more  formal  method  of  a  suit  in  the  proper 
court  is  to  be  resorted  to.  Does  the  fact  that  the  claim  re- 
jected was  that  of  the  administrator  himself  change  the 
rule?  It  is  urged  that  it  does  for  the  reason  that  as  the 
administrator  could  not  bring  suit  against  the  estate  he 
would  be  without  remedy  unless  he  can  prosecute  his  ap- 
peal from  an  adverse  decision  of  the  probate  court.  We, 
however,  see  no  greater  impropriety  in  allowing  him  to 
bring  sait  against  the  estate  of  which  he  is  the  adminis- 
trator, than  to  allow  him  to  wage  a  contested  appeal  in 
which  he  is  the  party  in  interest  on  one  side  and  the  estate 
he  represents  on  the  other.  The  legislature  could  not  have 
intended  that  he  should  occupy  either  of  these  positions. 
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And  we  most  hold,  that  if  the  probate  judge  and  an  ad- 
ministrator oan  not  agree  as  to  the  amount  in  his  favor  to 
be  allowed  against  the  estate  he  represents,  and  he  desires 
to  further  contest  the  matter,  he  must  resign  his  trust  and 
thus  qualify  himself  to  bring  suit  as  any  other  creditor. 

The  district  court  obtained  no  jurisdiction  by  the  pro- 
ceedings on  appeal,  and  should  have  granted  the  motion  to 
dismiss,  and  its  action  in  refusing  to  do  so  was  error,  for 
which  the  judgment  below  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Andebs,  C.  J.,  and  Dunbab,  Scott  and  Stiles,  JJ., 
concur. 


[No.  607.     Decided  February  7,  1890.] 

Chables  Haas,  William  Haas,  Kolman  Haas  and  Leo- 
pold Klau,  Copartners,  v.  D.  J.  Gaddis,  S.  H.  Beok- 
with,  G.  S.  Rodebick  and  8.  R.  Fobd,  Executors, 

APPEAL  —  STATEMENT   OF   FACTS  —  ATT  tRNEYS  —  PRACTICE  —  SHERIFF'S 
FEES  —  CONSTRUCTION   OF   STATUTES  —  DUTY   OF   SHERIFF. 

Where  it  appears  from  there  oord  that  an  attorney  appears  generally 
for  all  the  defendants  in  an  action,  his  stipulation  that  a  notice  of 
appeal  might  be  ^iven  and  a  statement  of  facts  settled  at  another 
time  and  place  than  named  in  the  notice  therefor,  is  binding  on  all  the 
defendants,  although  the  record  also  shows  some  of  them  were  repre- 
sented specially  by  other  attorneys. 

The  court  will  not  presume,  merely  from  the  fact  that  one  of  the 
defendants  is  represented  specially  by  a  firm,  one  of  whose  members 
has  the  same  surname  as  the  attorney  signing  the  stipulation,  that  the 
latter  is  a  member  of  said  firm. 

Under  the  appeal  act  of  1883,  it  is  not  essential  that  the  state- 
ment of  facts  should  be  attached  to  the  transcript,  the  statute  only 
requiring  it  to  be  sent  up  therewith;  and  where  the  certificate  of 
the  trial  judge  describes  the  statement  of  facts  as  having  the  same 
number  and  title  as  the  papers  in  the  transcript,  and  the  statement 
and  transcript  were  filed  together  in  the  supreme  court,  the  state- 
ment is  snfiSciently  identified  with  the  transcript  to  be  considered 
in  ^xmnection  therewith. 


1    331, 
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Seotion  1  of  the  appeal  act  of  1883,  requiring  the  transcript  to  be 
filed  in  the  supreme  court  within  the  time  required  by  law,  is  gov- 
emed  by  §  460  of  the  code  as  to  time  of  filing;  but  where  a  triDseripi 
has  been  filed  less  than  fifteen  days  before  the  first  day  of  the  next 
term  of  the  supreme  court,  appellees  can  take  advantage  of  such 
failure  only  in  the  manner  provided  by  §  461  of  the  code. 

Where  the  trial  jud^e  certifies  that  the  statement  contains  all  the 
material  facts  in  the  case,  the  omission  of  an  instruction  not  ciaitned 
to  be  material  by  appellee,  and  which  neither  party  has  attempted 
to  bring  up,  is  no  ground'  for  dismissing  the  appeal. 

Section  2772  of  the  code,  providing  that  no  sheriff  shall  be  liable 
for  damages  for  refusing  to  serve  any  civil  process  unless  his  legal 
fees  are  first  tendered  him,  must  be  construed  in  connection  with 
§  2099,  providing  that  no  officer  shall  be  required  to  perform  any 
official  act  unless  his  fees  are  paid  when  he  demands  the  same,  as 
they  are  upon  the  same  subject-matter;  and  in  an  action  against  a 
sherifif  for  damages  for  failure  to  levy  an  execution,  it  is  no  defense 
for  him  to  allege  that  his  fees  were  not  tendered,  where  he  has  made 
no  demand  for  them  in  advance  of  service.  (A^dsrs,  C.  J.,  dis- 
sents.) 

Where  partnership  property  was  attached  in  an  action  against  one  of 
the  partners,  and  subsequently,  but  prior  to  judgment  against  the 
individual  partner,  creditors  of  the  partnership  attached  the  same 
property  and  obtained  judgment  in  an  action  against  the  partnership, 
the  sheriff's  refusal  to  proceed  under  execution  in  favor  of  the  judg- 
ment creditors  of  the  partnership,  and  his  sal)  of  the  property  upon 
the  judgment  obtained  against  the  individual  partner,  will  not  render 
him  liable  for  damages. 

Appeal  from  District  Courts  Chehalis  County, 
The  facts  are  fully  stated  in  the  opinion. 

Oeorge  J.  Moody,  for  appellants. 

The  taking  by  said  sheriff  of  the  entire  property  of  J. 
D.  Mace  &  Company  upon  the  writ  of  attachment  or  exe- 
cution in  case  of  /.  R,  Dawson  v.  J.  D.  Mace,  was  unlaw- 
ful. Oibson  V.  Stevens,  7  N.  H.  352;  WUson  v,  Conine^  2 
Johns.  280;  Paige  v.  Carpenter,  10  N.  H.  77;  Dow  v- 
Sawyer,  12  N.  H.  271,  and  14  N.  H.  9;  Morrison  v.  Blod- 
gett,  8  N.  H.  238.  Especially  if  he  afterward  sell  the 
whole  property,  as  in  this  case.    1  Gall.  370;  15  Mass.  83. 

Such  attachment  was  illegal  and  void  against  subsequent 
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attacfament  by  the  firm  creditors,  and  might  have  been 
diflsolyed  and  the  property  surrendered  to  the  creditors  of 
the  firm.  New  Orleans  v.  Oauthreanjx^  32  La.  Ann.  1126. 
The  levy  of  the  writ  of  attachment  or  execution  in  the 
case  of  /.  R.  Daivson  v.  J.  D.  Mace,  upon  the  whole  prop- 
erty of  the  firm  of  J.  D.  Mace  &  Company  instead  of  the 
interest  of  J.  D.  Mace  therein,  and  a  subsequent  sale 
thereof,  constitutes  the  sheriff  making  such  attachment  or 
levy  and  sale  a  trespasser  ab  initio  as  to  the  remaining 
partners  and  the  creditors  of  the  firm.  Spaulding  v. 
Black,  22  Kan.  55;  Atkins  v.  Sexton,  77  N.  Y.  195;  Dan- 
iel V.  Omens,  70  Ala.  297;  Snell  v.  Growe,  3  Utah,  26; 
Newman  v.  Bean,  1  Fost.  93;  26  Am.  Jur.  23. 

Bignold  <k  Robinson  and  Evans  d'  Irwin,  for  appellees. 

Gounse]  cited  Code  Wash.  T.,  g  2772;  Columbia,  etc, 
R,  R.  Co.  V.  Hawthorne,  3  Wash.  T.  353;  Clime  v.  Daw- 
kins,  6  How.  674;  Kelly  v.  Gage,  6  Pet.  622;  Indianapolis,, 
etc.,  R.  R.  Co.  V.  Horst,  93  U.  S.  291. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendants,  Beckwith  and  Roderick, 
appellees,  move  to  strike  the  notice  of  appeal,  and  the 
statement  of  facts,  and  to  dismiss  the  case  for  the  follow- 
ing reasons:  That  no  notice  of  appeal  was  given,  and  no 
notice  to  said  appellees  to  appear  at  the  time  the  state- 
ment of  facts  was  settled;  that  the  statement  of  facts  is 
not  connected  with  the  transcript,  or  sufficiently  identified 
to  be  considered  in  the  case;  that  the  transcript  was  not 
filed  within  the  time  prescribed  by  law;  and  that  the  in- 
structions given  by  the  court  to  the  jury  are  not  all  here. 

The'transcript  shows  that  notice  was  served  June  12th,. 
1888,  on  appellees  by  appellants,  that  they  would  give 
notice  of  an  appeal  August  18th,  1888,  at  an  hour  therein 
ly  before  the  judge  at  chambers,  who  tried  the 
below,  and  would  also  apply  at  the  same  time  to 
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have  a  statement  of  facts  settled;  that  said  notice  was 
given  within  the  time  prescribed  by  law  after  the  rendition 
of  judgment,  and  was  otherwise  sufficient.  That  appel* 
lants  duly  appeared  at  the  time  and  place  specified,  but 
were  unable  to  give  notice  of  an  appeal  or  to  apply  for  a 
settlement  of  a  statement  of  facts,  by  reason  of  the  absence 
of  the  judge  before  whom  the  cause  was  tried.  That  at 
said  time  a  stipulation  was  entered  into  between  appellants' 
attorney  and  Elwood  Evans,  one  of  the  attorneys  for  the 
defense,  providing  that  a  notice  of  appeal  might  be  given 
and  a  statement  of  facts  settled  in  said  action  on  the  17th 
day  of  September,  1888,  at  the  Montesano  term  of  the 
district  court,  then  and  there  to  be  held,  at  which  time  the 
notice  of  appeal  was  given  and  statement  of  facts  settled. 
Attorneys  Bignold  and  Bobinson  were  present  but  refused 
to  take  any  part  in  the  settlement  of  the  statement.  Ap- 
pellees Beckwith  and  Boderick  claim  they  were  not  parties 
to  said  stipulation  and  are  not  bound  by  it;  that  they  were 
represented  in  this  case  only  by  the  firm  of  Bignold  & 
Bobinson,  and  that  Elwood  Evans  who  signed  said  stipu- 
lation was  an  attorney  for  certain  other  of  the  defendants 
only.  It  further  appears  by  the  transcript  that  the  action 
was  commenced  in  June,  1887,  and  in  July,  1887,  Bignold 
&  Bobinson  first  appeared  therein  as  attorneys  for  the  de- 
fendants Gaddis,  Beckwith  and  Boderick,  and  that  they 
subsequently  withdrew  for  the  defendant  Gaddis;  that 
Augast  13th,  1887,  Mason  Irwin  appeared  as  attorney  for 
defendant  Ford;  and  on  May  16th,  1888,  at  the  time  of 
the  trial,  Elwood  Evans  appeared  as  an  attorney  in  the  ac- 
tion apparently  for  all  of  the  defendants,  the  journal  entry 
relating  thereto  reciting  that  the  defendants  appeared  by 
their  attorneys  Elwood  Evans,  Mason  Irwin  and  Bignold 
&  Bobinson ;  all  of  said  attorneys  subsequently  admitted 
service  generally  for  the  defendants,  of  a  notice  of  a  motion 
for  a  new  trial,  and  in  the  order  of  the  court  denying  the 
XD^otion  Elwood  Evans  is  again  spoken  of  as  an  attorney  for 
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the  defendants, without  specifying  any  particular  ones. 
only  other  act  in  the  case  was  the  signing  of  the  stipulation 
aforesaid  on  August  18th,  1888.  Prior  thereto,  the  firm  of 
Irwin  &  Evans  appear  as  attorneys  in  the  action  by  a  writ- 
ten admission  of  service  of  the  notice  to  settle  the  state- 
ment heretofore  mentioned,  especially  limiting  their  ap- 
pearance, however,  for  the  defendant  Ford ;  and  Bigoold  & 
Bobinson  admit  service  thereof,  specially  for  the  defendants 
Beckwith  and  Roderick,  who  move  to  dismiss  this  appeal, 
claiming  that  Elwood  Evans  who  signed  the  stipulation 
was  a  member  of  the  firm  of  Irwin  &  Evans,  who  only  rep- 
resented the  defendant  Ford,  and  that  he  had  no  authority 
to  bind  Beckwith  and  Boderick.  If  it  appeared  in  the  rec- 
ord that  Elwood  Evans  was  the  Evans  named  in  the  firm 
of  Irwin  A  Evans,  the  fact  that  the  firm  admitted  service 
specialfy  for  the  defendant  Ford  may  have  operated  as  a 
notice  to  the  appellants  that  he  was  only  authorized,  and 
that  he  only  intended  to  act  for  said  defendant  Ford,  but  it 
does  not  so  appear.  It  does  appear,  however,  by  an  affi- 
davit of  service  in  the  record,  that  Mason  Irwin  is  one  of 
said  firm,  and  he  does  not  act  individually  in  the  case  after 
the  appearance  of  the  firm  name;  Elwood  Evans  does,  by 
signing  the  stipulation.  From  these  facts  the  court  will 
not  presume  that  Elwood  Evans  was  a  member  of  said 
firm,  or  that  he  only  represented  the  defendant  Ford,  when 
his  every  act  indicates  that  he  appeared  for  all  of  the  de- 
fendants, and  at  no  time  does  it  appear  that  any  objection 
was  made  thereto  by  the  defendants  Beckwith  and  Boder- 
ick until  now.  As  to  the  point  urged  that  the  statement 
is  not  connected  with  the  transcript  and  is  no  part  of  the 
case:  It  appears  to  have  been  filed  in  said  cause  in  the 
court  below  and  bears  the  same  number  (97)  that  the 
papers  contained  in  the  transcript  were  numbered  below. 
The  certificate  of  the  trial  judge  mentions  it  as  the  state- 
ment in  case  No.  97,  Haas  Bros,  v.  D,  J.  Gaddis  et  ai. , 
and  it  appears  to  have  been  filed  in  this  court  at  the  same 


fl4  HAAS  V.  GADDI&. 


Opinion  of  the  Court  —  Soott,  J.  [1  Wath. 


time  the  transcript  was  filed.  From  these  facts  the  coart 
fluds  it  is  properly  here  and  a  part  of  the  case ;  it  is  not 
essential  that  the  statement  should  be  attached  to  the 
transcript,  the  statute  only  requiring  it  to  be  sent  up 
therewith.     Act  of  1883,  p.  59,  g  3. 

As  to  the  further  point  that  the  transcript  was  not  filed 
within  the  time  prescribed  by  law:  It  appears  that  it  was 
filed  December  27th,  1888,  less  than  fifteen  days  before 
the  first  day  of  the  next  term  of  the  supreme  court  there- 
after; this  appears  to  be  contrary  to  the  provisions  of  §  460 
of  the  code,  taken  in  connection  with  §  1  of  the  appeal  act 
of  1883,  requiring  the  transcript  to  be  filled  in  this  court 
within  the  time  required  by  law,  as  g  460  is  the  only  place 
where  the  time  of  filing  is  specified.  The  supreme  court, 
in  the  case  of  Tamer  v,  Saocon,3  Wash.  T.  473,  where  the 
question  of  notice  only  was  involved,  which  is  excepted  in 
the  act  of  1883  from  the  operation  of  any  other  law,  held 
that  g  460  does  not  apply  to  cases  appealed  under  the  1883 
act.  We  are  of  the  opinion  that  it  does  apply  as  to  the 
time  of  filing  the  cause,  but  appellees  not  having  taken 
advantage  of  such  failure,  in  the  manner  provided  by  §  461 
of  the  code,  or  before  the  transcript  was  filed,  their  objec- 
tions will  not  be  allowed  to  prevail. 

As  to  the  last  point  made,  that  the  instructions  are  not 
all  here,  it  appears  that  three  instructions  were  given  at 
the  trial,  and  only  two  are  contained  in  the  record.  There 
was  no  request  or  attempt  by  any  of  the  parties  to  have 
the  other  one  brought  up.  The  instructions  here  are  con- 
tained in  the  statement  which  is  duly  certified  by  the  judge 
to  contain  all  the  material  facts  in  the  cause.  It  is  not 
claimed  by  the  appellees  that  the  instruction  omitted  is 
material,  nor  do  they  ask  to  have  it  brought  here,  and  as 
all  the  parties  to  the  action  and  the  j  udge  who  tried  the 
cause  seem  to  have  regarded  it  as  unimportant  for  a  iait 
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ooosideratioQ  of  the  cause  in  this  court,  it  is  held  by  us 
to  be  unnecessary. 

The  motion  to  dismiss  is  therefore  overruled. 

Anders,  C.  J.,  and  Stiles,  J.,  concur. 

HoYT  and  Dunbar,  JJ.,  not  sitting  on  the  hearing  of  the 
motion. 

OPINION  ON  THE   MEMTS. 

SooTT,  J. — This  was  an  action  brought  by  appellants 
against  the  sheriff  of  Chehalis  county  and  his  bondsmen, 
for  failure  to  proceed  under  certain  executions  issued  upon 
judgments  in  favor  of  plain tifib  against  J.  D.  Mace  and 
Harvey  C.  Minkler,  who  were  partners  doing  business 
under  the  firm  name  of  J.  D.  Mace  &  Co. 

It  appears  that  on  the  30th  day  of  September,  1884, 
I.  B.  Dawson  commenced  suit  against  said  J.  D.  Mace  indi- 
vidually, and  therein  on  said  date  attached  certain  property 
belonging  to  said  firm.   Subsequently  the  plaintiffs  herein 
commenced  suit  against  the  firm  and  obtained  the  judg- 
ments upon  which  said  executions  were  issued.   It  appears 
that  writs  of  attachment  were  first  issued  in  said  actions 
and  were  levied  upon  the  same  property  seized  in  the  suit 
begun  by  Dawson,  but  were  subsequent  thereto,  and  also 
by  the  sheriff's  return  it  appears  that  such  levies  for 
plaintiffs  were  made  subject  to  the  seizure  for  Dawson. 
Judgment  was  rendered  in  the  suit  brought  by  Dawson 
against  J.  D.  Mace,  and  execution  issued  therein  and  levied 
upon  the  property  previously  attached,  but  before  a  sale 
the  plaintiffs  obtained  judgments  in  their  actions  and  had 
executions  issued  to   the  sheriff.     The  sheriff  sold  the 
goods  under  the  prior  execution,  and  Dawson  received  the 
proceeds  thereof,  whereupon  plaintiffs  brought  this  action 
upon  his  official  bond,  claiming  said  goods  should  have 
been  sold  under  their  writs  for  their  benefit. 

As  one  of  his  defences  thereto^  the  sheriff  alleged  that  he 
demanded  an  indemnifying  bond  of  plaintiffs,  which  they 
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refused  to  give,  and  also  that  the  plaintiffs  were  bound  to 
tender  him  his  fees  for  serving  their  writs^  althongh  he 
made  no  demand  therefor,  and  as  they  did  not  do  so  he 
claimed  the  action  could  not  be  maintained  against  him. 
See  code,  g  2772. 

The  court  in  effect  instructed  the  jury  that  it  was  incum- 
bent on  plaintiffs  to  tender  the  sheriff  his  fees  in  the  first 
instance  regardless  of  a  demand,  and  §  2772  would  seem 
to  bear  no  other  interpretation;  but  we  hold  it  should  be 
construed  in  connection  with  §  2099  of  the  code  upon  the 
same  subject-matter.  We  see  no  reason  why  §  2099  should 
not  have  equal  force  with  the  section  first  cited ;  either 
statute  literally  interpreted  conflicts  with  the  other,  and  as 
some  violence  must  be  done  to  the  language  of  one  of  them, 
we  must  give  force  to  that  construction  which  accords  with 
good  sense  and  justice.  Therefore,  we  hold  that  the  in- 
struction was  erroneous  and  that  it  was  not  necessary  to 
tender  the  sheriff  his  fees  without  any  demand  from  him 
therefor. 

But  are  plaintiffs  in  a  position  to  take  advantage  of  this 
error;  were  they  injured  thereby?  Dawson  had  a  prior 
levy  upon  the  property.  It  is  true  his  attachment  and  ex- 
ecution were  only  against  one  member  of  the  firm,  and  the 
sheriff  seized  and  sold  the  firm's  goods  thereunder.  In 
such  a  case  the  sheriff  would  ordinarily  be  justified  in  sell- 
ing only  the  interest  of  the  defendant  partner  therein,  not 
the  entire  property.  But  there  is  nothing  to  show  that 
the  partner  who  was  not  a  defendant  in  the  Dawson  suit 
objected  in  any  way  to  the  sheriff's  action,  and  for  aught 
that  appears,  both  members  of  the  firm  may  have  consented 
that  the  partnership  property  be  taken  by  the  sheriff  to 
satisfy  the  individual  debt.  In  such  a  case,  in  the  absence 
of  any  fraud,  the  property  might  have  become  divested  of 
its  partnership  character  by  virtue  of  the  levy.  It  was 
incumbent  on  plaintiffs,  if  they  desired  to  assert  a  superior 
claim  to  the  firm's  property  over  Dawson,  to  have  taken 
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some  steps  to  have  their  rights  as  against  him  adjudicated. 
They  could  not  impose  upon  the  sheriff  the  burden  of  de« 
ciding  upon  the  legality  of  their  respective  claims.  They 
did  not  apply  to  the  court  in  any  manner  to  have  the  Daw- 
son levy  set  aside  or  to  have  their  debt  first  paid  out  of 
the  partnership  property,  and  we  must  hold  that  their  case 
against  the  sheriff  and  his  bondsmen,  after  giving  the  most 
liberal  intendments  to  their  pleadings  and  the  testimony, 
was  insufficient  to  support  a  verdict,  had  they  obtained  one, 
and,  consequently,  that  they  were  not  prejudiced  by  the 
erroneous  instruction. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

DuNBAB,  J.,  concurs. 

Stiles,  J.  —  I  concur  in  the  affirmance  for  the  reason 
that,  in  my  judgment,  the  plaintiffs  had  adequate  means  at 
their  disposal  to  have  the  question  of  the  title  of  the  prop- 
erty and  the  correctness  of  the  sheriff's  action  determined 
in  proceedings  for  that  purpose.  With  such  means  at 
hand  they  could  not  force  upon  the  sheriff  the  dilemma  of 
deciding  the  question  of  title,  and  then  "take  advantage  of 
his  error  by  an  action  for  damages. 

Andebs,  0.  J.  —  I  concur  in  the  result,  but  I  do  not 
think  the  court  below  erred  in  instructing  the  jury  that  the 
sheriff  would  not  be  liable  unless  his  fees  were  tendered 
him.  The  instruction  was  in  the  exact  language  of  the 
statute,  and  therefore,  in  my  opinion,  not  erroneous. 

HoYT,  J.,  not  sitting. 
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[No.  12.     Decided  Febuary  13,  1890.] 

Territory  of  Washington,  on  the  relation  of  Oeorye  0. 
Kelly,  V.  J.  P.  Stewart,  A.  J.  Miller,  A.  0.  Campbell, 

A.  G«  Matthews  and  W.  C.  Gibbb. 

CONSTITUTIONAL   LAW — DBLROATINQ   LEOIHLATIVB   FUNCTIONS  TO 

COURTS. 

A  statute  authorizing  the  creation  of  a  municipal  corporation  by  a 
judicial  court,  upon  petition  of  a  majority  of  the  inhabitants  of  the 
territory  to  be  incorporated,  is  unconstitutional,  as  delegating  legis- 
lative functions  to  the  court.     (Dukbae,  J.,  dissents.) 

Appeal  from  District  Courts  Pierce  County. 
The  facts  are  fully  stated  in  the  opinion. 

F.  Gampbell,  Prosecuting  Attorney,  C.  H.  Haiiford  e^nd 
Thomas  Carroll,  for  appellant. 

Section  1889,  Rev.  St.  U.  S.,  together  with  chap.  168, 
pp.  101-24,  n.  S.  Statutes  at  Large,  of  Congress,  second 
session,  conferring  upon  the  legislature  the  right  to  create 
municipal  corporations,  does  not  contemplate  or  permit 
the  legislature  to  delegate  such  rights  to  courts  or  judges. 
City  of  Galesburg  v.  Hawkinson,  75  111.  153;  People  v. 
Carpenter,  24  N.  Y.  89;  People  v.  Nevada,  6  Cal.  143. 

In  states  where  the  right  is  recognized  the  courts  have 
universally  held  that  such  statutes  do  not  implj  any  such 
power  against  private  consent;  the  power  is  strictly  con- 
strued, and  farming  lands  cannot  be  included  against  the 
owner's  consent,  Lewis'  Appeal,  56  Pa.  St.  163;  Borough 
of  Blooming  Valley,  56  Pa.  St.  66;  People  ex  reL  Shum- 
%vay  V.  Bennett,  29  Mich.  451  (18  Am.  Hep.  115-6). 

The  order  incorporating  the  "Town  of  Puyallup,"  is 
void.  The  power  to  make  sucli  an  order  is  not  judicial 
and  not  vested  in  said  judge  by  law.  People  v.  Bennett, 
supra;  People  v.  Nevada,  supra. 

B.  F,  Jacobs,  and  Town  <k  Likens,  for  appellees. 
What  is  a  legislative  function?    A  predetermination  of 
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what  the  law  shall  be  for  the  regalation  of  all  future  cases 
falling  under  its  provisions.  Boies  v,  Kimball,  2  Ohip. 
D.  ( Vt.)  77;  Cooley,  Const.  Lim.  (6th  ed.),  109, 110;  New- 
land  V.  Marsh ,  19  111.  383. 

What  is  a  judicial  function  or  power?  '*  To  adjudicate 
upon  and  protect  the  rights  and  interests  of  the  citizens, 
and  to  that  end  to  construe  and  apply  the  law,  is  the  pecu- 
liar province  of  the  judicial  department. "  Cincinnati ^  etc. , 
R.  Go,  V,  Commissioners  of  Clinton  County,  1  Ohio  St.  77. 
Examine,  also.  King  v.  Dedham  Bank,  15  Mass.  447;  Oor- 
don  V,  Ingraham,,  1  Grant  Cas.  152;  Beehe  v.  State,  6Ind. 
501;  Taylor  v.  Place,  4  R.  I.  324. 

A  statute  may  be  conditional  and  its  taking  effect  may 
be  made  to  depend  upon  some  subsequent  event.  Bur- 
lington  v,  Leebrick,  43  Iowa,  252;  Baltimore  v,  Glunet,  23 
Md.  449;  State  v.  Kirkley,  29  Md.  85;  WaHon  v.  Green- 
wood,  90  Me.  356. 

Act  of  territorial  legislature  approved  February  2, 1888, 
does  not  delegate  legislative  authority  to  the  courts,  as 
the  legislature  by  that  act  prescribes  the  liabilities,  duties, 
powers  and  privileges  of  said  corporations,  and  the  statute, 
and  not  the  court,  determines  the  extent  and  nature  of 
the  powers  of  the  corporation.  Mayor,  etc.,  v,  Shelton,  1 
Head  (Tenn.),  24;  Kayser  v.  Trustees  of  Bremen,  16  Mo. 
88;  Burlington  v.  Leebrick,  43  Iowa,  252. 

Said  act  is  not  unconstitutional  because  of  certain  powers 
and  duties  conferred  upon  the  courts  in  relation  to  the 
mode  of  organizing  said  towns,  as  these  duties  are  judicial 
in  their  nature,  and  the  legislature,  and  not  the  court,  pre- 
scribes the  powers,  duties  and  liabilities  of  which  the 
corporation  i£^|osaessed.  Kayser  v.  Trustees  of  Bremen, 
16  Mo.  88;  Mayor,  etc.,  v.  Shdton,  1  Head,  24;  Burling- 
ton V.  Leebrick^  43  Iowa,  252;  Bank  of  Chenango  v.  Brown, 
26  N.  y.  467;  People  v,  Solomon,  51  111.  37;  Burgess  v. 
Pue,  2  Oill,  11;  Hammond  v.  Haines,  25  Md.  541;  Com- 
V¥mwealih  v.  Montrose^  52  Pa.  St.  391. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  G.  J. — This  action  was  brought  in  the  district 
court  of  the  Second  judicial  district  of  Washington  Terri- 
tory, holding  terms  at  Tacoma,  in  and  for  Pierce  county^ 
to  enquire  and  determine  by  what  warrant  or  authority  the 
appellees  claim  to  exercise  the  powers  of  a  board  of  trus^ 
tees  of  the  town  of  Pnyallup,  in  that  county,  and  to  oust 
them  from  office  as  such  board  of  trustees  and  to  dissolve 
said  municipal  corporation.     The  complaint  states: 

'  'First,  that  the  above  named  defendants,  at  a  place  called 
Puyallup,  in  Pierce  county,  Washington  Territory,  do  now 
unlawfully  act  as  a  municipal  corporation  under  the  name 
and  style  of  the  town  of  Puyallup,  without  being  legally 
incorporated,  and  as  a  board  of  trustees  of  said  alleged 
municipal  corporation;  second,  that  said  defendants  act  as 
such  corporation  and  exercise  the  powers  of  such  board  of 
trustees  under  color  of  authority  conferred  by  an  order  made 
by  the  judge  of  this  court,  at  chambers,  in  the  city  of  Ta- 
coma, Washington  Territory,  on  the  31st  day  of  July,  A.D. 
1888,  and  entered  upon  record  in  this  court;  third,  that  a 
certified  copy  of  the  record  of  said  order  and  of  the  proceed- 
ings in  the  matter  relating  to  the  alleged  incorporation  of 
said  town  of  Puyallup,  marked  exhibit  A,  is  hereto  annexed 
for  reference  and  made  a  part  of  this  complaint,  and  a  ' 
correct  plat  showing  the  boundaries  of  said  alleged  incor- 
porated town  of  Puyallup,  as  defined  in  said  order,  and 
the  location  of  the  relator's  farm  hereinafter  mentioned, 
marked  exhibit  B,  is  hereto  annexed  for  reference  and 
made  a  part  of  this  complaint ;  fourth,  that  said  order  is 
void  ana  of  no  effect,  for  the  same  was  made  by  the  judge 
aforesaid,  upon  the  ex  parte  application  of  John  Beverly, 
Esq.,  without  a  hearing  being  granted  to  the  relator  or  to 
any  of  the  inhabitants  or  owners  of  property  within  the 
boundaries  of  said  alleged  town  of  Puyallup,  and  without 
any  notice  being  given  of  said  application,  and  no  oppor- 
tunity was  at  any  time  given  to  the  relator,  or  any  other 
person  whomsoever,  to  remonstrate  against  or  oppose  the 
incorporation  of  said  town,  or  to  question  the  validity  or 
sufficiency  of  the  petition  upon  which  said  order  was  made, 
or  to  make  complaint  as  to  the  boundaries  of  said  alleged . 
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town ;  and  no  legal  or  good  evidence  was  produced  before 
the  jndge  upon  which  to  base  the  findings  of  fact  recited 
in  said  order,  and  power  to  make  said  order  is  not  judicial 
and  not  vested  in  said  judge  by  law;  fifth,  that  the  relator 
is  the  owner  of  real  property  situated  within  the  boun- 
daries of  said  alleged  town,  as  defined  by  said  order,  and 
he  and  many  others,  owners  of  property  situated  within 
said  alleged  town,  have  not  consented  to  the  incorporation 
of  said  town,  and  are  unwilling  to  have  said  town  incor- 
porated with  boundaries  including  their  said  property,  for 
that  said  property  is  partly  improved  and  cultivated  farm- 
ing land  and  no  part  thereof  is  platted  into  town  lots  and 
streets,  and  they  are  unwilling  to  consent  to  the  laying  out 
of  and  extending  streets  across  their  said  land,  or  to  taxa- 
tion of  said  land  by  such  alleged  municipal  corporation." 

To  this  complaint  defendants  demurred  for  the  alleged 
reason  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  district  court  sustained  the 
demurrer,  and  caused  judgment  for  costs  to  be  entered 
against  the  plaintiff.  l!*rom  this  judgment  plaintiff  ap- 
peals to  this  court,  and  we  are  called  upon  to  determine 
the  question  of  the  legal  existence  of  the  town  of  Puyal- 
lup,  which  also  involves  the  validity  of  the  act  of  the 
legislature  approved  February  2, 1888,  entitled  ''An  act  for 
the  incorporation  of  towns  and  villages,"  the  first  section 
of  which,  so  far  as  is  material  to  this  case,  is  as  follows : 
"  Where  a  majority  of  the  taxable  inhabitants  of  any  town 
or  village  within  this  territory,  present  a  petition  to  the 
judge  of  the  district  court  having  jurisdiction  of  real 
actions  in  such  county,  setting  forth  the  metes  and  bounds 
of  snch  town  or  village,  together  with  the  adjacent  bounds 
in  all  not  exceeding  in  area  one  square  mile,  which  they 
desire  to  include  therein,  and  praying  that  they  may  be 
incorporated,  and  police  established  for  their  local  gov- 
ernment, and  the  judge  of  the  district  court  shall  be  satis- 
fied that  a  majority  of  the  taxable  inhabitants  of  such  town 
or  village,  as  shown  by  the  last  assessment  roll  of  said 
eonnty,  shall  have  signed  such  petition,  such  judge  of 


102        TERRITORY,  EX  REL.  KELLY  v.  STEWART. 


Opinion  of  ihe  Coart —  Andbbh,  C.  J.  [1  Wash, 


the  district  court  shall  oaase  sach  petition  to  be  entered 
in  fall  on  the  records  of  such  court,  together  with  the 
names  of  the  petitioners,  and  shall  thereupon  make  and 
record  an  order  declaring  such  town  or  village  duly  in- 
corporated, designating  in  such  order  the  metes  and  bounds 
thereof  and  the  names  of  such  town  or  village,  and  thence- 
forward the  inhabitants  within  such  metes  and  bounds  are 
a  body  politic  and  corporate/'  The  proceedings  for  in- 
corporating the  town  were  inaugurated  by  the  presenta- 
tion to  the  judge  of  the  district  court,  by  one  John 
Beverly,  of  a  petition  signed  by  sixty-three  persons, 
therein  representing  themselves  to  be  a  majority  of  the 
taxable  inhabitants  of  the  town  of  Puyallup,  praying  that 
they  might  be  incorporated  under  the  name  of  the  town  of 
Puyallup,  and  police  established  for  their  local  govern- 
ment, and  tbat  trustees  be  appointed  for  the  government  of 
said  town.  The  petition  also  specified  and  defined  the 
metes  and  bounds  of  the  proposed  territory  to  be  incorpo- 
rated, and  alleged  the  area  thereof  to  be  not  exceeding  in 
all  one  square  mile.  On  the  31st  day  of  July,  1888,  the 
judge  of  tbe  district  court,  at  chambers,  in  the  city  of  Taco- 
ma,  in  Pierce  county,  in  response  to  the  prayer  of  the  peti- 
tion, made  and  entered  of  record  an  order  declaring  the 
town  of  Puyallup  to  be  duly  incorporated  under  and  by 
virtue  of  the  laws  of  Washington  Territory,  and  in  said  order 
appointed  defendants  as  a  board  of  trustees  of  the  town,  iu 
accordance  with  ^  2  of  the  incorporation  act. 

It  is  admitted  by  the  demurrer,  and  was  conceded  by 
counsel  on  the  argument  of  this  case,  tbat  the  relator  is  the 
owner  of  real  property  situated  within  the  boundaries  of 
the  territory  described  in  the  petition  and  defined  by  order 
of  the  court,  that  he  did  not  consent  to  the  incorporation 
of  the  town,  that  he  was  unwilling  to  have  it  incorporated 
with  boundaries  including  his  property,  that  his  said  real 
estate  is  partly  improved  and  cultivated  farming  land,  not 
platted  into  town  lots  and  streets,  and  that  he  is  unwilling 
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to  oonsent  to  the  laying  out  of  and  extending  streets  across 
the  fl^ame,  that  he  is  onwilling  to  submit  to  taxation  of  his 
land  by  said  mnnioipal  corporation,  that  no  notice  of  the 
pxeaentation  of  the  petition  was  given,  and  that  the  relator 
had  DO  opportunity  to  be  heard  or  to  remonstrate  against 
or  oppose  the  incorporation  of  the  town,  or  to  question  the 
validity  of  the  order  of  the  judge,  or  to  make  complaint  as 
to  the  boundaries  of  the  proposed  municipal  corporation. 

The  proceedings  are  assailed  by  appellant  as  not  being 
in  accordance  with  the  law  relating  thereto.  He  objects 
that  the  petition  is  defective  in  not  stating  that  the  signers 
thereof  were  a  majority  of  the  taxable  inhabitants  of  the 
tovm,  according  to  the  last  assessment  roll  of  the  county, 
and  that  the  order  of  the  judge  was  made  upon  the  certifi- 
cate of  the  county  assessor,  who  is  not  empowered  by  any 
law  to  so  certify;  that  there  was  no  evidence  before  the 
judge  or  court  to  warrant  the  order,  and  that  the  order  was 
made  without  jurisdiction  of  the  subject-matter  by  the  court 
As  the  law  requires  that  the  petition  to  be  presented  to  the 
judge  shall  be  signed  by  a  majority  of  the  taxable  inhabi- 
tants of  the  town  or  village  to  be  incorporated,  and  that 
the  judge  shall  be  satisfied  (in  some  way  not  specified  by 
law)  that  a  majority  of  the  taxable  inhabitants  of  the  town 
or  village,  as  shown  by  the  last  assessment  roll  of  the 
county,  shall  have  signed  the  petition,  it  is  quite  doubtful 
whether  an  omission  to  state  in  the  petition  that  the  peti- 
tioners are  a  majority  of  the  taxable  inhabitants,  as  shown 
by  the  last  assessment  roll  of  the  county,  is  not  a  matter 
substantially  affecting  the  subsequent  proceedings.  But, 
however  this  may  be,  we  are  not  disposed  to  hold  the  in- 
corporation invalid  on  that  account,  but  will  assume  that 
the  law  was  substantially  complied  with. 

We  now  come  to  the  consideration  of  the  validity  of  the 
law  itself.  The  object  of  the  act  of  the  legislature  was  the 
ineorporation  of  towns  and  villages,  as  expressed  in  the 
fiile,  and  as  the  meaning  of  the  expression  *'  towns  and 
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villages  "  is  not  defined  by  the  law,  we  must  presume  that 
the  words  were  intended  to  be  used  in  their  ordinary 
acceptation,  as  meaning  an  aggregation  of  houses  andinhab* 
itants  more  or  less  compact.  The  word  town  was  origi- 
nally from  the  Anglo-Saxon  word  '^  tun,"  an  inclosure,  and 
meant  a  collection  of  houses  inclosed  by  a  wall.  Ander- 
son's Law  Dictionary,  ti  tie,  *  *  Town. "  *  *  The  fundamental 
idea  of  a  municipal  corporation  proper,  both  in  England 
and  in  this  country,  is  to  invest  compact  or  dense  popula- 
tions with  the  power  of  local  self-government.  Indeed, 
the  necessity  for  such  corporations  springs  from  the  exist- 
ence of  centers  or  agglomerations  of  population,  having,  by 
reason  of  density  and  numbers,  local  or  peculiar  interests 
and  wants,  not  common  to  adjoining  sparsely  settled  or 
agricultural  regions.  It  is  necessary  to  draw  the  line  which 
defines  the  limits  of  the  place  and  people  to  be  incorporated. 
This  is  with  us  a  legislative  function."  1  Dill.  Mun.  Corp. 
(3d  ed.),  g  183.  In  England  this  power  was  formerly 
given  by  royal  grant  or  charter,  presumably  at  the  request 
of  the  municipalities  themselves,  but  in  this  country  muni- 
cipal corporations  are  purely  the  creatures  of  statutes: 
''  They  possess  no  powers  or  faculties  not  conferred  upon 
them,  either  expressly  or  by  fair  implication,  by  the  law 
which  creates  them,  or  by  other  statutes  applicable  to 
them."    1  Dill.  Mun.  Corp.  (3d  ed.)  g  21. 

It  being  conceded  that  the  power  to  create  municipal 
corporations  is  vested  exclusively  in  the  legislature,  the 
question  arises,  Can  this  power  be  delegated,  and,  if  so,  to 
whom,  or  to  what  agencies  ?  Counsel  on  both  sides  agree 
that  the  legislature  may  delegate  its  functions  in  some 
measure;  but  they  disagree  as  to  the  law-making  power  to 
carry  the  principle  to  the  extent  attempted  in  the  act  in 
question.  On  the  one  side  it  is  contended  that  the  act  ap- 
proved February  2d,  1888,  does  not,  in  fact,  delegate  legis- 
lative authority  to  the  courts;  that  the  statute  and  not  the 
court  determines  the  extent  and  nature  of  the  powers  of 
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the  corporation;  that  a  statute  may  be  valid  though  its  tak- 
ing effect  may  depend  on  some  subsequent  event,  and  that 
the  powers  and  duties  of  the  courts  in  relation  to  the  mode 
of  organizing  towns  are  judicial  in  their  nature;  that  the 
legislature  and  not  the  court  prescribes  the  powers,  duties 
and  liabilities  of  the  corporation;  and,  on  the  other,  it  is 
urged  that  the  law  of  congress  conferring  upon  the  terri-. 
tonal  legislature  the  right  to  create  municipal  corporations 
does  cot  permit  the  legislature  to  delegate  such  right  to 
the  courts  or  judges;  that  the  law  is  mandatory  upon  the 
court,  is  against  public  policy,  and  authorizes  the  taking  of 
property  without  due  process  of  law  and  without  notice  or 
opportunity  to  be  heard;  and  that  the  including  farming 
land  in  incorporated  towns  is  unreasonable  and  unjust. 
The  incorporation  of  towns  by  general  statutory  law  is  a 
departure  from  original  methods,  and  is  of  comparatively 
modem  date.  And  it  would  naturally  be  expected  that  the 
procedure  for  their  organization  by  this  means  would  not 
be  uniform  throughout  the  different  states  of  the  Union.  It 
would  be  practically  impossible  for  the  legislature,  by  a 
general  law,  to  fix  and  define  the  boundaries  of  every  mu- 
nicipal corporation  that  might  be  organized  under  it;  and 
that  question  is  therefore  determined  in  some  other  way 
designated  by  the  general  law  of  the  particular  jurisdiction. 
Bat  the  authority  to  incorporate,  with  us,  as  in  England, 
has  been  restricted  to  cases  in  which  compact  communities 
already  exist  who  desire  to  assume  a  corporate  character, 
and  have  ''  police  established  for  their  local  government.'* 
1  Dill.  Mun.  Corp.  (3d  ed.),  §  183.  Bat  unless  specially 
restrained  by  constitutional  provisions,  the  legislature  may 
delegate  the  power  to  determine  the  territorial  limits  of 
the  municipal  corporation,  and  thereby  settle  what  prop- 
erty and  persons  will  be  subject  to  municipal  control,  to 
i4[>propriate  local  bodies  or  boards  of  officers.  1  Dill.  Mun. 
Corp.,  aupra;  People  v.  Bennett,  29  Mich.  451  (8.  C.  18 
Am.  Bep.  110).     It  would  hardly  seem  probable  that  the 
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legislatare,  while  professing  to  pass  a  law  for  the  inoor* 
poration  of  "towns  and  villages,"  really  intended  to  in- 
olude  therein  rnral  districts  or  farming  lands  not  platted 
or  laid  out  in  lots  or  blocks,  especially  against  the  will 
of  the  owner  of  snch  property,  and  yet  the  statate,. 
by  its  terms,  covers  and  includes  just  sach  cases;  and  we 
do  not  feel  at  liberty  to  construe  it  otherwise.  We  en- 
tirely agree  with  the  learned  judge  who  decided  the 
case  of  People  v,  Bennett ,  supra,  when  he  says  that  *  *  There 
are  few  if  any  acts  of  state  bearing  upon  individuals  mote 
important  than  those  which  determine  their  liability  to  be 
included  in  particular  municipalities;  and  the  cases  are 
rare  in  which  they  have  not  been  allowed  an  opportunity 
of  being  heard  in  every  step  of  the  proceedings."  And 
where  the  individual  has  not  expressly  assented  or  im- 
pliedly done  so  by  settling  and  remaining  in  a  dense 
community  needing  corporate  powers  and  privileges,  it 
seems  too  plain  for  argument  that  he  should,  at  least,  be 
accorded  a  hearing  before  being  compelled  to  subject  him- 
self or  his  property  to  the  dominion  of  a  municipality  with 
whose  interests  he  has  nothing  in  common.  This  view  of 
the  law  is  adopted  in  the  case  of  People  v,  Bennett, 
above  cited.  In  the  case  of  Borough  of  Blooming  Valley, 
56  Pa.  St  66,  it  was  held  that  farming  land  might  be  in- 
cluded in  the  limits  of  a  municipal  corporation  by  consent 
of  the  owner,  but  not  otherwise.  And  in  Borough  of 
Little  Meadows,  28  Pa.  St.  256,  it  was  held  that  the  com- 
munity proposing  to  be  incorporated  was  too  sparse  to  be 
called  a  village  within  the  meaning  of  the  law.  On  the 
contrary,  it  has  been  held  in  New  Hampshire,  with  equally 
good  reason,  that  the  selectmen  of  a  town  in  defining  the 
boundaries  of  a  village  could  not  exclude  any  part  of  it, 
but  must  include  the  whole  within  the  village  limits.  Osgood 
V.  Clark,  6  Post.  (N.  H.)  307.  Appellees  contend,  as  b^ 
fore  intimated,  that  a  statute  may  be  conditional,  and  its 
taking  effect  made  to  depend  upon  some  subsequent  event; 
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aad  to  a  oertain  extent  the  principle  is  reoognized  by  tite 
oourts.  As  an  illustration,  the  legislature  may  enact  a 
general  statnte  for  the  formation  of  private  corporations, 
and  its  taking  effect  as  to  any  particular  corporation  may 
depend  upon  the  assent  of  the  parties  interested;  they  may 
withhold  their  assent  at  pleasure,  but  cannot  be  forced  to 
become  incorporators.  If  they  accept  the  terms  and  pro- 
visions of  the  law  they  are  presumed  to  be  benefited 
thereby,  but  if  they  reject  they  cannot  be  injured.  While 
a  statute  may  be  conditional  and  only  take  effect  upon  the 
happening  of  a  future  event,  we  hold  that  the  place  where 
it  is  to  operate,  its  *'  sittts,'*  must  be  fixed  definitely  by  the 
legislature  itself  or  delegated  to  some  body  or  agency 
capable  of  exercising  legislative  functions,  and  not  left  to 
the  will  or  caprice  of  localities  to  determine  whether  it 
shall  be  applicable  to  their  particular  community  or  not. 
Local  option  laws  have  been  sustained  by  some  courts,  but 
the  place  where  they  were  to  take  effect  has  always  been 
defined  by  law  and  not  left  conditional  upon  the  discretion 
of  the  people  of  any  and  every  locality  in  the  state. 

To  sustain  the  position  of  appellees,  counsel  cite  the  case 
of  Burlington  v,  Ltehricky  43  Iowa,  252.  The  question 
there  was  as  to  the  power  of  the  city  of  Burlington  to  en- 
large its  limits  by  extending  its  boundaries  over  contiguous 
territory,  and  the  court  held  that  the  law  authorizing  a 
petition  for  the  purpose  by  the  city  council ,  to  be  presented 
to  and  acted  upon  by  the  circuit  judge,  and  issues  to  be 
found  and  tried  as  in  other  proceedings,  was  not  invalid  as 
an  unwarranted  delegation  of  legislative  power,  basing  the 
opinion  on  the  ground  that  the  determination  of  the  issues 
by  the  court  was  a  judicial  act,  a  mere  ascertaining  of  the 
condition  upon  which  the  law  might  take  effect.  But,  in 
delivering  the  opinion,  the  court  used  the  following  lan- 
guage :  *'  Nor  is  it  proper  to  designate  the  thing  to  be  ac^ 
aomplished  by  this  statute  as  the  creation  of  a  corporation. 
A  eerporation  is  an  artificial  being,  clothed  with  certaiB 
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powers.  In  the  present  case  such  a  corporation  exists, 
known  as  the  city  of  Burlington.  When  the  act  sought  in 
this  petition  is  accomplished,  no  new  corporation  will  have 
been  created."  From  this  language  we  might  infer  that, 
had  the  question  before  the  court  been  that  of  the  formation 
of  a  municipal  corporation,  the  decision  might  have  been 
different.  In  the  case  of  Kayser  v.  Trustees  of  Bremen^  16 
Mo.  88,  the  incorporation  of  a  town  by  the  county  court, 
in  pursuance  of  a  general  statute,  was  upheld  on  the 
ground  that  the  court  acted  judicially,  and  had  no  discre- 
tion, and  no  authority  to  vest  any  power  in  the  corporation . 
And  in  the  case  of  Mayor y  etc.,  v,  Shelton,  1  Head,  24,  a 
law  substantially  like  the  one  under  consideration  in  this 
case  was  held  valid  and  constitutional,  for  the  reason  that 
no  legislative  power  was  delegated  to  or  exercised  by  the 
court.  This  last  decision,  however,  was  under  a  constitu- 
tion which  provided  that  ''the  legislature  shall  have 
power  to  grant  such  charters  of  incorporation  as  they  may 
deem  expedient  for  the  public  good."  We  do  not  feel 
bound  by  the  decisions  in  these  cases.  If  the  court,  in 
either  of  the  cases,  acted  judicially  in  the  matter  before  it, 
then  cert^iinly  it  should  have  had  a  right  or  ''  discretion" 
to  exercise  its  judgment;  if  its  action  was  not  judicial,  then 
surely  it  must  have  been  a  delegated  legislative  power 
which  it  exercised.  Counsel  for  appellees  also  cite  the 
case  of  Blanchard  v.  Bissell,  11  Ohio  St.  96.  The  con- 
troversy in  that  case  was  as  to  the  validity  of  the  statute 
in  relation  to  the  annexation  of  territory  to  cities,  and  it 
was  claimed  by  Bissell,  in  a  proceeding  to  enjoin  the  col- 
lection of  certain  taxes  levied  upon  his  property  by  the 
city  council,  that  the  order  of  the  county  commissioners 
for  the  annexation  of  the  district  embracing  his  property 
was  void  because  it  included  his  property  with  that  of 
others,  without  his  consent  and  against  his  remonstrance. 
The  court  sustained  the  law  on  the  ground  that  the  county 
Qommissioners  were  properly  clothed  with  power  to  do  the 
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acts  objected  to.     Each  party  was  entitled  to  a  hearing 
under  that  statute  and  the  commissioners  were  empowered 
to  order  the  annexation  or  not  as  they  might  deem  reasona- 
ble and  proper.     We  agree  with  that  decision,  and  if  our 
statate  were  like  the  one  upon  which  it  was  based,  it  would 
be  stripped  of  its  most  objectionable  features.     In  the  late 
case  of  People  ex  rel.  Rhodes  v.  Fleming,  10  Col.  553  (16 
Pac.  Bep.  298),  the  supreme  court  of  Colorado  beld  that  a 
law  which  provides  that  when  the  inhabitants  of  any  part 
of  the  county,  not  embraced  within  the  limits  of  any  city 
or  incorporated  town,  desire  to  be  organized  into  a  city  or 
incorporated  town  they  may  apply  by  petition  to  the  county 
court,  and  providing  also  for  the  manner  of  procedure  in 
the  organization  of  such  contemplated  town  or  city,  was 
not  in  conflict  with  the  constitution.     The  decision  in  that 
case  seems  to  have  been  based  upon  the  broad  ground  that 
the  legislature,  if  not  expressly  prohibited  by  the  constita- 
tion,  may  delegate  the  power  to  form  municipal  corpora- 
tions to  unorganized  private  individuals;  in  other  words,  to 
the  people  themselves.     We  cannot  consent  to  follow  the 
reasoning  of  that  case  or  to  concur  in  the  conclusion  reached 
by  the  learned  court.     We  think  the  better  doctrine  is  that 
laid  down  by  Judge  Cooley  in  his  work  on  Constitutional 
Ldmitations  (4th  ed.),  145-6,  which  is  as  follows:  *'The 
prevailing  doctrine  in  the  courts  appears  to  be,  that,  except 
in  those  cases  where,  by  the  constitution,  the  people  have 
expressly  reserved  to  themselves  a  power  of  decision,  the 
function  of  legislation  cannot  be  exercised  by  them  even  to 
the  extent  of  accepting  or  rejecting  a  law  which  has  been 
framed  for  their  consideration."    But  we  would  not  be 
understood  as  holding  that  the  legislature  could  not  delegate 
the  power  to  put  the  machinery  of  municipal  corporations 
in  motion  to  courts  which  are  not  purely  legal  tribunals. 
The  courts  of  quarter  sessions  of  Pennsylvania,  and  the 
county  courts  of  Oregon  and  perhaps  of  other  states,  are 
vested  with  administrative  and,  in  a  measure,  representa<^ 
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tive  powers;  and  they  are  properly  intrasted  with  the  ftiiic- 
tions  attempted  by  our  late  territorial  legislature,  by  the 
law  in  question,  to  be  imposed  upon  the  district  judge. 

We  hold  that  a  judicial  court  cannot  exercise  legislative 
functions  and  that  the  legislature  cannot  impose  such  power 
upon  it.  People  v.  Bennett,  supra;  People  v.  Nevada ^  6 
Cal.  143;  City  of  Galeaburg  v.  Haivkinson,  75  111.  152; 
People  V.  Carpenter,  24  N.  T.  86.  Owing  to  the  import- 
ance of  this  case  we  have  given  it  all  the  consideration  in 
our  power  under  the  circumstances,  and  we  have  been 
greatly  aided  in  our  labors  by  the  learning  and  diligence 
of  counsel  on  both  sides.  And  we  are  constrained  to  hold 
that  the  statute  under  which  the  town  of  Puyallup  was  or- 
ganized is  invalid  and  cannot  be  sustained.  The  cause  will 
therefore  be  remanded  to  the  court  below,  with  directions 
to  overrule  the  demnrrer  and  to  proceed  in  accordance 
with  this  opinion.     And  it  is  so  ordered. 

Stiles,  Hoyt  and  Scott,  JJ.,  concur. 

DuNBAB,  J.  — I  concur  in  the  result,  because  I  do  not 
think  the  petition  was  sufficient ;  but  I  cannot  concur  in 
the  opinion  that  the  act  of  the  legislature  was  unconsti- 
tutional. 


[No.  23.    Decided  February  13, 1^90.] 

R.  A.  McNair,  Marshal  and  Tax  CoUedor  of  the  City  of 
Olympian  v.  N.  OsTBANDEB  and  Elizabeth  Ostbasdeb. 

UUSICITAL  GOBPOKATIONS  —  A88BS81CENT8  FOB  STRBST  DfPROVBMXNn  — 

GONSTBUCmON  OF  CHARTBB. 

The  act  incorporating  the  city  of  Olympia  gives  the  city  pover 
in  §  8,  '*  to  construct  and  repair  sidewalks,  and  to  carb,  pave,  grade, 
gravel  and  gutter  any  street,  an4  to  levy  and  collect  a  special  tax 
or  assessment  on  the  lots  and  parcels  of  land  fronting  on  such 
■treet,  sufficient  to  pay  the  expense  of  constmction  of  said  side- 
walks, and  graveling  or  paving  said  streets,*'  and  further  provides 


iicNAIR  V.  OSTRANDER.  Ill 


Feb.  1890.  j  Argument  of  CuuQBel. 


thai  **  anleas  the  owners  of  more  than  one-half  the  property  subject 
to  assessment  for  such  improrement  petition  the  council  to  make 
the  same,  such  improvement  shall  not    be    made    until    two- thirds  | 

of  all  the  members  of  the  council,  by  vote,  authorize  the  mak- 
ing of  the  same;"  and  §  96  provides  for  an  assessment  of  lots 
4uid  an  apportionment  of  the  whole  cost  of  ^*  planking  "  or  "  gravel- 
ing," pro  rata;  §  93  provides  that  whenever  the  city  council  deems 
it  expedient  to  **  establish  or  order  the  grade  of  any  street  or  alley 
of  the  city,  or  to  make  any  improvement  thereof,  as  authorized  by 
§§  ^9  ^f  7,  8,  9  and  10  of  this  act,"  it  shall  cause  a  survey,  diagram 
and  estimate  of  the  cost  thereof  to  be  made  and  filed  "for  the  in- 
spection of  the  persons  interested  therein;"  §  94  provides  that  un- 
der certain  circumstances  the  council  is  authorized  to  proceed  and 
*'  make  the  improvement;"  and  other  sections  speak  of  the  ''  cost  of 
improvements,"  and  require  the  council  to  provide,  by  ordinance, 
for  its  payment  as  apportioned.  Held,  that  all  the  sections  of  the 
charter  upon  the  subject  of  street  improvements  must  be  construed 
together,  and  that  authority  is  thereby  conferred  upon  the  city  of 
Olympia  to  levy  special  assessments  to  pay  for  grading  streets,  as 
weU  as  for  graveling  and  paving  them. 

Appeal  f ram  District  Court  y  Thurston   County. 
The  facts  are  stated  fully  in  the  opinioD. 

Charles  H.  Ayer,  City  Attorney,  for  appellant. 

*'  The  meaning  of  a  law  is  ascertained  from  its  words. 
Where  these  are  obscure,  regard  is  to  be  had  to  its  (1). 
context,  (2)  subject-matter,  (3)  effect  and  consequences^ 
(4)  reason  and  spirit."  Robinson's  Elementary  Law  (1st 
«d.),  p.  2;  Blackstone,  Com.  (Cooley's3ded.),vol.  1,  p.  69. 

The  meaning  intended  to  be  conveyed  by  the  words  used 

i^  M  "^j  S»  ^>  ^^  ^^?»  ®^  ^^®  charter  of  the  city  of  Olympia 
being  obscure,  it  will  be  necessary  to  apply  the  lights  thus 
provided.  Under  the  head  of  context  we  have  the  rule 
that  effect  and  force  must  be  given  to  each  part  of  the 
statute  if  possible.  14  B.  Mon.  266;  Cannon  v,  Vaughn, 
12  Tex.  399;  San  Francisco  v.  Hagen,  5  Oal.  169. 

The  power  to  pave  and  gravel  at  the  expense  of  the 
property  owners  carries  with  it  the  pdwer  to  grade  at  their 
expense,  that  being  necessary  or  incidental  to  graveling  or 
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paving.    2  Dill.  Mud.  Corp.  (3d  ed.),  p.  794,  and  cases 
cited;  McNamara  v.  Estes,  22  Iowa,  246. 

J.  W.  Robinson,  for  appellees. 

The  powers  of  the  city  must  be  measured  by  its  charter^ 
and  having  been  given  authority  to  levy  a  special  tax  or 
assessment  for  certain  improvements,  naming  them,  and 
making  such  assessments  a  lien  against  the  abutting  prop- 
erty therefor,  it  is  a  limitation  on  the  city's  power  and 
prohibits  the  levying  of  special  taxes  or  assessments  on 
abutting  property  for  any  other  improvement  not  therein 
named.  Charter  of  Olympia,  chap.  2,  and  chap.  8,  p.  20; 
Dill.  Mun.  Corp.  (3d  ed.),  §§  50,  391,  763-5, 769,  770.  782 
and  606;  Cooley,  Const.  Lim.  (5th  ed.),  gg  192,  194,  195 
and  203;  Desty,  Taxation,  vol.  2,  p.  1241;  Navigation  Co. 
V.  Portland,  2  Or.  81;  Trustees  v,  Osborn,  9  Ind.  4o9;  Fair- 
.  jfield  V.  Raicliff,  20  Iowa,  396;  Douglass  v.  Placerville,  18 
Cal.  643;  Taylor  v.  Donner,  31  Cal.  480;  Buckwell  v. 
Story,  36  Cal.  67;  Wilson  v.  Chilcott,  21  Pac.  Kep.  901; 
Wright  v.  Chicago,  20  111.  252;  Jeffries  v.  Lawrence,  42 
Iowa,  489;  In  re  M.  E.  Church,  66  N.  T.  395;  Vance  v. 
City  of  Little  Rock,  30  Ark.  435;  Allen  v.  City  of  Galves- 
ton, 51  Tex.  302. 

The  power  to  make  improvements  does  not  carry  with  it 
the  power  to  levy  special  assessments  upon  the  property 
benefited  to  pay  for  the  improvements.  Assessments  ex- 
ercise  different  powers  from  that  of  taxes;  it  cannot  be  ex- 
ercised as  an  independent  power,  but  only  as  incidental. 
Wright  v.  Chicago,  20  111.  252;  City  of  Fairfield  v.  Rat- 
cliff,  20  Iowa,  396;  Annapolis  v.  Maryland,  32  Md.  471; 
Taylor  v.  Palmer,  31  Cal.  240. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^The  appellant  was  tax  collector  of  the  city 
of  Olympia,  in  the  county  of  Thurston,  and  this  action  was 
brought  to  restrain  him  from  selling  a  block  of  land  front- 
ing on  Adams  street  for  the  amount  of  a  special  tax  levied 
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upon  the  block  by  the  city  authorities  for  the  expense  of 
grading  the  street.  The  complaint  alleged  certain  acts  of 
the  common  council,  preceding  and  leading  up  to  the  levy 
and  threatened  sales,  against  the  regularity  of  which  no 
complaint  was  made.  The  ground  of  the  action  was,  that 
under  the  act  of  the  legislature  approved  November  28, 
1883,  incorporating  the  city  of  Olympia,  no  authority  was 
given  to  the  municipal  corporation  to  levy  special  taxes 
for  grading  streets  upon  abutting  property.  A  demurrer 
was  interposed  by  the  collector,  but  it  was  overruled  by 
the  court  below,  and  upon  his  declining  to  plead  further, 
judgment  finaUy  restraining  him  was  entered.  By  this 
appeal  we  are  asked  to  review  the  judgment  and  say 
whether  or  not  the  contested  power  exists. 

It  would  naturally  be  expected  that  a  legislative  act 
which  purported  to  confer  upon  a  municipal  corporation, 
created  by  its  own  terms,  any  power  to  levy  special  taxes 
for  the  improvement  of  streets  would  clearly  cover  the 
matter  of  grading,  which  must  be  the  beginning  of  all 
street  improvement.  But  in  the  act  before  us  the  genius 
of  legislation  seems  to  have  been  invoked  to  aid  confusion 
and  uncertainty  rather  than  order  and  precision.  Section 
7  provides  generally  that  the  city  ^' shall  have  power  to 
provide  for  clearing,  opening,  grading,  graveling,  improv- 
ing and  repairing  streets,"  etc.,  which  clearly  goes  no 
further  than  that  the  city  may,  out  of  its  own  treasury, 
procured  from  general  taxation,  do  those  things  at  the 
pleasure  of  its  mayor  and  council.  Section  8  gives  the 
city  power  '*  to  construct  and  repair  sidewalks,  and  to 
curb,  pave,  grade,  gravel  and  gutter  any  street,  .  .  . 
and  to  levy  and  collect  a  special  tax  or  assessment  on  the 
lots  and  parcels  of  land  fronting  on  such  street,  .  .  . 
sufficient  to  pay  the  expense  of  construction  of  said  side- 
walks and  graveli'iig  or  paving  said  streets,'*  etc.  Further 
along,  after  providing  for  assessment  districts,  the  section 
reads:     ''  But  unless  the  owners  of  more  than  one-half  the 

8 — 1  WASH. 
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property  subject  to  assessmeDt  for  such  improvement  peti- 
tion the  council  to  make  the  same,  such  improvement  shall 
not  be  made  until  two-thirds  of  all  the  members  of  the 
council  by  vote  authorize  the  making  of  the  same.*' 

Appellee  maintains  (and  it  was  apparently  so  held  by 
the  district  court)  that  the  provision  here  made  for  the 
levy  of  special  taxes  must  be  taken  to  apply  strictly  to  the 
particular  kinds  of  improvement  named  in  that  connection, 
viz.,  **  construction  of  sidewalks,  and  graveling  or  paving 
streets,"  to  the  exclusion  of  repairing  sidewalks,  and  curb- 
ing, grading  and  guttering  streets.  This  view  is  claimed 
to  be  further  strengthened  by  reference  to  g  96,  providing 
for  the  details  of  special  assessments,  where  it  is  enacted 
that  in  all  cases  when  the  council  shall  order  the  "  improve- 
ment of  any  street  or  alley  by  the  construction  of  sidewalk>t 
or  graveling  said  streets,''^  etc.,  there  shall  be  certain  pro- 
ceedings designated  and  leading  to  the  levy  of  a  special 
assessment  therefor.  On  the  other  hand,  §  93,  which  is  the 
first  of  the  sections  providing  specifically  for  the  manner 
of  levying  these  special  taxes  (chapter  8),  enacts  that 
whenever  the  city  council  deems  it  expedient  **  to  establish 
or  order  the  grade  of  any  street  or  alley  of  the  city,  or  to 
make  any  impi^ovemeat  thereof,  as  authorized  by  gg  5,  6, 
7,  8,  9  and  10  of  this  act,"  it  shall  cause  a  survey,  diagram 
and  estimate  of  the  cost  thereof  to  be  made,  and  filed  with 
the  city  clerk  **  for  the  inspection  of  the  persons  interested 
therein;"  and  by  §  94,  if  two-thirds  in  number  of  the  per- 
sons owning  property  on  the  street,  and  representing  one - 
half  of  the  property  thereof,  do  not  remonstrate  within  ten 
days,  the  council  is  authorized  to  proceed  and  "  make  the 
improvement."  Section  96  provides  for  an  assessment  of 
lots  and  an  apportionment  of  the  whole  cost  of  *' planking'' 
or  '' graveling  "  pro  7'a^a,  although  no  previous  mention 
has  been  made  in  the  entire  act  of  any  *' planking"  what- 
ever. Section  99,  however,  returns  to  the  general  term 
and   speaks  merely  of  the  **  cost  of  improvements,"  and 


McNAIR  V.  OSTRANDER.  115 


Feb.  1890.]  Opinion  of  the  Court  —  Stilbs,  J. 

requires  the  council  to  provide,  by  ordinance,  for  its  pay- 
ment as  apportioned;  so,  also,  do  g§  106, 107, 108  and  109. 
It  is  the  duty  of  this  court  to  give  to  the  statute  that  force 
which  its  provisions  on  the  subject  of  street  improvements 
will  fairly  sustain,  although  in  all  its  expressions  it  may 
not  be  entirely  clear. 

Counsel  for  the  appellee  has  presented  us  with  numerous 
authorities  to  the  effect  that  the  power  to  levy  special  as- 
sessments must  be  plainly  and  explicitly  given,  or  it  can- 
not be  exercised;  and  to  them  we  yield  ready  assent.  But 
here  the poiver  to  levy  is  most  explicitly  given;  and  the 
question  to  be  answered  is,  whether  the  language  used  in 
g§  8  and  96  is  to  be  construed  by  itself,  or  with  reference 
to  that  of  other  sections  of  the  act  upon  the  same  subject. 
In  §  8  the  provision  with  regard  to  sidewalks  is,  first,  to 
"construct  and  repair,"  and  secondly,  "construction." 
These  terms  are  synonymous.  Gurnee  v.  ChicagOy  40  111. 
165;  People  V,  Brooklyn,  21  Barb.  484.  With  regard  to 
streets  and  alleys  the  power  is  to  "curb,  pave,  grade, 
gravel  and  gutter;*'  while  the  special  assessment  men- 
tioned is  for  "graveling  or  paving."  The  last  clause  of 
the  section,  which  seems  to  qualify  all  that  precedes  it, 
gives  to  owners  of  abutting  property  the  right  to  petition 
for  such  "  improvement, "  and  requires  a  two-thirds  vote 
of  the  council  to  order  it,  in  the  absence  of  such  petition. 
There  would  seem  to  be  no  propriety  in  this  rule  as  to  any- 
thing but  the  construction  of  sidewalks  and  the  graveling 
of  streets,  if  the  appellee's  construction  of  the  section 
were  the  correct  one.  Again,  do  the  terms  "graveling" 
and  "paving"  fairly  include  the  other  things,  **curb," 
"grade "and  "gutter"?  We  think  they  do;  and  this 
view  is  sustained  by  authority.  Dillon  on  Municipal  Cor- 
porations (3d  ed.),  g  797,  says :  "  The  power  to  pave  streets 
includes  the  power  to  furnish  and  do  all  that  is  necessary, 
usual  or  fit  for  paving;"  and  on  this  ground  it  has  been 
held  that  the  expense  of  grading  a  street  preparatory  to 


116  McNAlR  V.  OSTRANDER. 

Opinion  of  the  Court  —  Stilbs,  J.  [1  Wash. 

paving,  is  incident  to  paving,  and  the  expense  properly 
included  in  the  assessment.  Williams  v.  Detroit^  2  Mich. 
560.  In  Illinois  the  power  to  pave  is  held  to  inclade  the 
power  to  grade  streets.  Bumham  v.  Chicago,  24  111.  496. 
The  power  to  pave  was  held  to  inclade  the  power  to  curb 
with  stones.  Schenley  v.  Commonwealth,  36  Pa.  St.  29. 
And  so,  also,  the  power  to  macadamize  was  held  to  inclade 
trimming  and  gattering.  McNamara  v.  Eates,  22  Iowa, 
246.  The  definition  of  the  term  "pavement*' was  thus 
stated  in  Bumham  v.  Chicago:  ''A  pavement  is  not 
limited  to  uniformly  arranged  masses  of  solid  material, 
as  blocks  of  wood,  brick  or  stone,  bat  it  may  be  as  well 
formed  of  pebbles,  or  gravel,  or  other  hard  substance, 
which  will  make  a  compact,  even,  hard  way  or  floor."  In 
criticism  of  this  definition  it  may  be  said  that  paving  is  the 
generic  term,  under  which  ''graveling"  is  the  specific; 
and  that  while  the  generic  includes  the  specific,  as  the 
greater  the  less,  the  reverse  does  not  follow;  but  the  use 
of  exact  terms  in  this  act  is  so  entirely  disregarded  that 
we  must  have  recourse  to  a  telescopic  rather  than  a  micro- 
scopic view  of  it,  and  we  therefore  hold  that  to  the  aver- 
age reader  of  all  the  sections  upon  the  subject  of  street 
improvements,  it  must  appear  that  the  intention  of  the 
legislature  was  to  permit  the  city  of  Olympia  to  '^  im- 
prove "  its  streets,  in  any  of  the  particulars  named  in  g  8, 
with  money  derived  from  special  taxes  on  abutting  prop- 
erty. The  system  provided  for  making  special  assessments 
in  chapter  8  starts  out  in  g  93  with  permission  to  the  city 
council,  whenever  it  deems  it  expedient,  to  ''make  ani/ 
improvement "  of  a  street,  of  the  kind  authorized  by  g  8 
and  other  sections  enumerated,  to  proceed  in  a  certain  way, 
which,  according  to  the  contention  of  the  appellee,  would 
lead  to  a  special  assessment  for  "graveling,"  but  would 
leave  the  city  itself  to  pay  for  the  grading  which  must 
precede  the  graveling;  which  we  do  not  consider  to  be  a 
reasonable  interpretation  of  the  act. 


SILSBY  v.  ALDRIDGE. 


117 


Feb.  1890.] 


Argament  of  CouDsel. 


The  jadgment  of  the  coart  below  will  be  reversed,  with 
instructions  to  the  successor  of  that  court  to  overrule  the 
demurrer,  and  proceed  with  the  case  in  accordance  with 
this  opinion.     Costs  to  the  appellant. 

Andebs,  0.  J.,  and  Hoyt,  Scott  and  Dunbar,  JJ., 
concur. 


[No.  26.    Decided  February  13,  1890.] 

J.   A.   SiLSBY  V.  Clayton  Aldridge,  B.    B.    Hoy   and 

James  Brewer. 


BBPLEVIN  —  CHATTEL    MORTOAOB  —  VARIANCE. 

In  an  action  of  repleviu,  where  personal  property  had  been  mort- 
gaged to  plainti£Gi  by  third  parties,  and  afterwards,  but  prior  to  the 
maturity  of  the  debt,  delivered  by  the  mortgagors  to  defendant,  it 
is  a  failure  of  proof,  and  not  a  mere  variance  curable  by  amend- 
ment, to  prove  the  existence  of  the  mortgage  in  support  of  the  alle- 
gation of  plaintiff's  ownership. 

Error  to  District  Court,  Thurston  Gouniy. 

Action  of  replevin  bj  Aldridge  and  others  against  Silsby 
to  recover  two  oxen  and  their  yoke,  mortgaged  to  plaintiffs 
by  third  persons,  and  afterwards  delivered  by  mortgagors 
to  defendant,  though  the  debt  was  not  yet  due,  and  the 
mortgage  contained  the  usual  provision  against  removal 
and  disposition  by  the  mortgagors. 

Charles  H.  Ayer,  for  plaintiff  in  error. 

The  mortgagee  is  not  in  a  position  to  maintain  replevin. 
His  remedy  is  by  foreclosure,  which  is  an  equitable  action, 
admirably  fitted  for  trying  the  rights  of  all  parties  who 
claim  an  interest  in  the  subject-matter.  Code  Wash.  T., 
gg  1986,  1989,  1995  and  1998;  Byrd  v.  Fences,  3  Wash. 
T.  318;  Marsh  v.  Wade,  20  Pac.  Rep.  578. 
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Root  cfe  Mitchell,  and  B.  F.  DeyinisoUy  for  defendants  in 
error. 

Whether  defendants  in  error  were  owners  of  the  prop- 
erty, or  owners  of  a  special  property  therein  as  mortgagees, 
is  immaterial.  Code  Wash.  T.,  g§  1810,  105,  106,  108 
and  113. 

A  right  to  immediate  possession  will  sustain  suit  in  re- 
plevin. Wells  on  Replevin,  gg  32,  95-7,  102,  107;  Lazard 
V.  Wheeltr,  22  Cal.  140. 

The  moment  mortgagor  gave  defendant  an  order  for  the 
mortgaged  property  the  mortgagees  became,  by  express 
terms  of  the  mortgage,  entitled  to  immediate  possession  of 
said  property.  The  title  immediately  vested  in  mortgagees, 
subject  only  to  the  right  of  mortgagor  to  have  same  sold, 
and  absolute  against  all  others.  Wells  on  Replevin,  gg 
222a,  223;  Boone  on  Mortgages,  gg  256,  258;  Hackett  v. 
Manlove,  14  Cal.  85;  Heyland  v.  Badger,  35  Cal.  404; 
Wright  v.  Ross,  36  Cal.  414. 

Under  our  statutes  alleging  ownership,  but  proving  spe- 
cial property,  is  not  a  material  variation.  The  defendant 
was  not  misled.  Code  Wash.  T.,  gg  105-107;  Chambers  v. 
Hoover,  3  Wash.  T.  107. 


The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  PlaintiflFs  in  the  court  below  alleged  that 
they  were  the  owners  of  two  oxen  and  their  yoke,  which 
property  the  defendant  had  taken  into  his  possession  un- 
lawfully and  without  plaintiffs'  consent,  and  they  de- 
manded the  return  of  the  property.  Defendant  denied 
the  ownership  of  the  property  by  plaintijffs,  and  the 
unlawfulness  of  the  taking,  and  alleged  title  in  himself. 
At  the  trial,  plaintiffs,  to  sustain  their  allegation  of  owner- 
ship produced,  and,  over  the  objection  of  the  defendant, 
were  allowed  to  put  in  evidence  a  chattel  mortgage  exe- 
cuted by  certain  third  parties  to  the  plaintiffs,  covering  tbe 
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axen  in  question  and  other  property.  The  testimony  on 
the  part  of  the  plaintiffs  showed  that  the  mortgage  debt 
was  not  yet  due,  and  that  the  mortgage  had  not  been  fore- 
closed. It  did  not  appear  that  the  mortgaged  property 
had  ever  been  in  the  possession  of  the  plaintiffs,  but  it  had 
remained  in  the  possession  of  the  mortgagors  until  a  short 
time  previous  to  the  commencement  of  the  action,  when, 
upon  the  written  request  of  one  of  the  mortgagors,  it  had 
been  delivered  by  the  other  mortgagor  to  the  defendant^ 
The  mortgage  contained  the  usual  provisions  against  re- 
moval and  disposition  by  the  mortgagors.  A  motion  for 
a  nonsuit  was  made  by  the  defendant  and  denied  by  the  ' 
court,  and  there  was  a  verdict  for  the  plaintiffs.  There 
were  other  matters  complained  of  by  the  plaintiff  in  error, 
but  they  grew  out  of  the  value  accorded  to  the  chattel 
mortgage,  and  need  not  be  touched  upon. 

In  our  judgment,  the  chattel  mortgage,  under  the  statutes 
of  Washington,  did  not  convey  to  the  holders  any  title  to 
the  property  in  question.  Chapter  141  of  the  code  pro- 
vides ample  means  for  the  creditor  when  his  security  is 
threatened,  and  the  common-law  right  of  possession  seems 
to  be  completely  abrogated  in  that  regard.  Therefore, 
proof  of  the  existence  of  the  mortgage  did  not  tend  to 
support  the  allegation  of  ownership,  and  the  motion  for  a 
nonsuit  should  have  been  granted. 

We  are  urged  to  hold  that  under  §  108  of  the  code  there 
was  an  immaterial  variance  which  could  have  been  cured 
by  amendment;  but  it  was  not  a  mere  variance  but  a  failure 
of  proof ;  indeed,  had  the  facts  been  pleaded,  instead  of  the 
mere  conclusion  of  ownership,  under  our  view  of  the  chat- 
tel mortgage  act,  plaintiffs  would  have  no  cause  of  action. 
While  the  mortgage  was  not  foreclos  d  the  mortgagors 
could  have  recovered  the  possession,  or  if  the  possession  of 
the  defendant  endangered  the  security  of  the  plaintiffs, 
Aey  could,  under  the  statutes,  have  the  property  taken  into 
possession  and  held  fordisposal  according  to  the  provisions 
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of  g  1989,  et  aeq,    Byrd  v.  Forbes,  3  Wash.  T.  318  (13 Pac. 
Rep.  715) ;  Marsh  v.  Wade,  20  Pac.  Rep.  578. 

The  judgment  is  reversed,  ^^ith  directions  to  the  sucoes- 
sor  of  the  court  below  to  sustain  the  defendant's  motion 
for  a  nonsuit,  and  dismiss  the  action. 

Anders,  C.  J.,  and  Hoyt,  Scott  and  Dunbab,  JJ., 
concur. 


1  im 

4   S90f  [No.  555.    Decided  February  20,  1890.1 

iJ?U*|  J.  Wilson  Paxton  v.  Cobal  H.  Danfobth's 

Administrator. 

* 

EQUrrY  JUBISDICnOK  —  VIOLATION  OF  ESCROW. 

Where  the  complaint  shows  that  pbuntiff  and  defendant  both 
filed  upon  the  same  government  land,  and  by  way  of  compromise 
each  agreed  to  relinquish  a  portion  of  the  claim  to  the  other,  and 
that  plaintiff  executed  a  deed  to  defendant  for  twenty  acres  of 
the  portion  relinquished  to  plaintiff,  and  placed  the  same  in  es- 
crow to  be  delivered  after  final  proof  under  his  homestead  entry, 
but  that  prior  thereto  defendant  wrongfully  obtained  possession  of 
said  deed  and  placed  it  of  record,  a  court  of  equity  has  power  to 
order  the  return  of  the  deed  to  escrow,  on  the  ground  that  plaintiff 
has  a  special  interest,  beyond  any  mere  pecuniary  value  attached 
to  the  instrument,  in  having  said  deed  held  in  escrow,  in  view  of 
the  fact  that  the  land  laws  of  the  United  States  prohibit  the  convey- 
ance of  public  lands  before  final  proofs. 

Appeal  from  District  Court,  Pierce  County. 
The  facts  are  fully  stated  in  the  opinion. 

John  Arthur,  for  appellant. 

Plaintiff  had,  at  the  time  of  filing  his  complaint,  no  title 
upon  which  a  cloud  could  be  cast.  Famham  v.  Campbell, 
34  N.  Y.  480;  Bockes  v.  Lansing,  74  N.  Y.  441-2;  Hey- 
wood  V.  City  of  Buffalo,  14  N.  Y.  637,  540,  642;  Orton  v. 
Smith,  18  How.  265;  Phelps  v.  Harris,  101  U.  S.  374-5, 

<<  There  must  exist  some  circumstances  establishing  the 
necessity  of  a  resort  to  equity,  to  prevent  an  injury  which 
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might  be  irreparable^  and  which  equity  alone  is  competent 
to  ayert."  A  coart  of  equity  will  not  interfere  to  prevent 
apprehended  action  in  another  tribunal.  Town  of  Venice 
V.  Woodruff,  62  N.  T.  467. 

^'  If  the  instrument  claimed  to  constitute  the  cloud  is 
void  upon  its  face,  a  court  of  equity  will  not  interfere  to 
remove  it,  because  such  an  instrument  can  work  no  mis- 
chief;  and  the  same  is  true,  although  the  invalidity  does 
not  appear  upon  the  face  of  the  instrument,  if  it  necessarily 
appears  in  some  one  of  the  links  of  title  which  the  claimant 
would  have  to  establish  in  order  to  give  the  instrument 
force  and  effect.'*  Fonda  v.  Sage,  48  N.  Y.  179,  184-5; 
Piersoll  v.  EUioU,  6  Pet.  98-9. 

The  respondent  executed  the  deed  mentioned  in  the  com- 
plaint in  violation  of  law,  and  is,  consequently,  not  in  a 
position  to  invoke  the  aid  of  a  court  of  equity  to  enable 
him  to  evade  his  obligations  to  the  appellant.  Rev.  St.  U. 
8.,  §§  2288,  2292. 

If  the  execution  of  the  deed  was  not  in  violation  of  a 
law  of  the  United  States,  plaintiff  can  not  be  annoyed  and 
delayed  in  the  perfecting  of  his  title  to  said  lands  by  the 
recording  thereof  in  the  county  auditor's  office;  if  it  was 
in  such  violation,  a  court  of  equity  will  not  shield  him 
from  the  consequences.  CreatKa  AdmW  v.  Sims,  5  How. 
204. 

The  court  erred  in  assuming  any  jurisdiction  over  the 
subject-matter  of  this  action;  the  legal  and  equitable  title 
to  the  land  being  still  in  the  United  States.  McDougalv. 
Ostrander  &  Hayden,  14  Copp's  Land  Owner,  123,  and 
cases  there  cited;  Leiois  v,  Lewis,  43  Am.  Dec.  541;  State 
V,  Bachelder,  80  Am.  Dec.  418. 

Letais  Cass  Branson,  and  Doolittle  <k  Pritchard,  for  ap- 
pellee. 

The  respondent's  interest  in  the  land  is  an  equitable  es- 
tate and  is  sufficient  to  entitle  him  to  relief  as  prayed  for. 
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Lamb  v.  Davenport,  18  Wall.  307;  Remington  Paper  Co. 
r.  O'Dougheriy,  81  N.  T.  474. 

The  respondent  was  entitled  to  relief  without  regard  to 
the  nature  of  his  interest  in  the  land  interest.  Regarding 
the  so-called  deed  as  an  article  of  chattel  property,  it  was 
one  having  but  little  pecuniary  value,  and  yet  its  possession 
and  use  by  the  appellant  in  the  way  he  had  done,  and 
which  he  threatened  to  do,  was  a  wrong  which  could  not 
be  compensated  in  damages;  and,  under  the  circumstances, 
regarding  the  deed  as  a  mere  paper  scroll,  it  had  a  special 
value  to  the  respondent  over  and  above  any  pecuniary  es- 
timate, and  hence,  equity  should  decree  a  specific  delivery. 
3  Pom.  Eq.  Jur.,  g  1402,  and  authorities  there  cited.  It  is 
an  elementary  proposition  that  delivery  is  an  essential  req- 
uisite of  a  deed,  and  that  the  placing  of  the  instrument  in  es- 
crow is  not  a  delivery,  and  such  instrument  while  in  escrow 
is  not  a  deed  but  a  mere  contract  or  paper  scroll ;  hence,  the 
respondent  did  no  more  than  make  a  contract  to  convey  a 
portion  of  his  homestead  claim,  and  such  a  contract  does 
not  constitute  an  alienation  and  does  not  affect  his  status 
as  a  homesteader  under  the  laws  of  the  United  States.  Aid- 
rich  V.  Anderson,  10  Copp's  Land  Owner,  358  (S.  C.  2 
Dec.  Dept.  Int.  Pub.  Lands);  Dawson  v.  Merrille,  2  Neb. 
119;  Matthiesen  <t  Ward  v.  Williains,  10  Copp's  Land 
Owner,  356  (S.  0.  3  Dec.  Dept.  Int.  Pub.  Lands,  p.  282). 

By  the  wrongful  acts  of  the  appellant,  in  taking  the 
paper  scroll  out  of  the  custody  where  it  was  placed  by  the 
parties  and  causing  it  to  be  recorded  in  the  record  of  deeds, 
he  has  made  it  assume  the  form  and  appearance  of  an  act- 
ual conveyance,  and  the  wrongful  record  made  by  the  ap- 
pellant prima  facie  evidence  of  an  alienation,  sach  as 
would  defeat  the  respondent's  claim.  Upon  well  recog- 
nized grounds  of  equity  jurisprudence  the  instrument  ought 
to  be  restored  to  the  custody  whence  it  was  taken,  or  de- 
livered to  the  respondent.  The  case  is  analogous  in  all 
its  principles  to  an  action  for  the  delivery  of  a  title  deed. 
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3  Pom.  Eq.  Jar.,  p.   443,  and  note  1,  and  authorities 
cited;  also,  3  Pom.  Eq.  Jur.,  §  1377. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  The  defendant  appeals  from  the  judgment 
of  the  district  court  overruling  his  demurrer  to  the  com- 
plaint, and  in  granting  relief  to  the  plaintiff.  It  appears 
from  the  complaint  that  in  February,  1884,  plaintiff,  Dan- 
forth,  and  defendant  were  each  seeking  to  obtain  title  from 
the  United  States  to  the  same  parcel  of  land,  plaintiff 
having  a  pre-emption  filing  and  the  defendant  a  homestead 
filing  thereon;  that  in  March,  1884,  said  parties  agreed  to 
a  compromise  whereby  plaintiff  relinquished  his  claim  to 
a  part  of  said  lands  and  defendant  relinquished  his  claim 
to  the  remaining  portion,  whereupon  each  party  filed  a 
homestead  claim  upon  the  land  released  by  the  other.  It 
was  further  agreed  between  the  parties,  in  making  said 
compromise,  that  as  soon  as  the  plaintiff  should  make 
final  proof  and  entry  of  the  lands  embraced  in  his  home- 
stead claim  he  should  convey  to  the  defendant,  by  deed  of 
warranty,  twenty  acres  thereof.  In  pursuance  of  said 
agreement  a  deed  was  signed  by  the  plaintiff,  duly  ac- 
knowledged before  a  proper  officer  and  placed  in  escrow  in 
the  Tacoma  National  Bank,  there  to  be  held  until  final 
proof  should  be  made  as  aforesaid,  when  it  was  to  be  de- 
livered to  the  defendant;  that  soon  thereafter  the  defendant, 
in  violation  of  the  terms  of  said  compromise,  conspired 
with  one  Daniels  to  defeat  plaintiff's  claim  to  said  lands 
relinquished  by  defendant,  and  to  prevent  the  plaintiff  from 
making  his  final  proof;  that  he  induced  said  Daniels  to 
enter  upon  and  claim  said  lands  and  to  undertake  to  obtain 
title  thereto  from  the  United  States  under  its  land  laws, 
and  to  further  said  designs  the  defendant  wrongfully  pro- 
cured the  possession  of  said  deed  from  the  bank  and  caused 
the  same  to  be  recorded  in  the  county  auditor's  office  of 
Pierce  county  before  the  plaintiff  hud  made  his  final  proof. 
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Whereupon  the  plaintiff  commenced  this  snit  in  equity,  and 
as  a  part  of  the  relief  prayed  for  he  asked  the  court  to 
decree  that  the  defendant  be  required  to  return  the  deed  to 
said  bank,  there  to  be  held  in  escrow.  The  grounds  of  the 
demurrer  were  that  the  complaint  does  not  state  a  cause  of 
action,  and  that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter. The  demurrer  was  overruled,  and  the  court 
ordered  the  deed  returned  to  the  bank  to  be  held  in  es- 
crow. 

It  appears  to  us  that  this  is  a  case  wherein  a  court  of 
equity  has  jurisdiction  and  should  grant  relief.  The 
plaintiff  had  a  special  and  peculiar  interest  in  said  instru- 
ment in  having  the  same  held  in  escrow,  by  reason  of  the 
uses  to  which  it  could  be  put  and  the  damage  it  might  do 
him  in  causing  the  loss  of  his  claim,  if  it  should  be  allowed 
to  remain  extant  with  the  appearance  of  being  a  deliberate 
violation,  by  the  plaintiff  of  the  land  laws  of  the  United 
States,  in  attempting  or  agreeing  to  convey  a  part  of  said 
lands  before  making  final  proof.  This  interest  of  the 
plaintiff  was  beyond  any  mere  pecuniary  value  that  could 
be  attached  to  the  instrument.  Legal  damages  would  be 
too  uncertain  to  constitute  an  adequate  compensation,  and 
in  no  way  would  an  action  at  law  afford  an  adequate 
remedy.  See  3  Fomeroy  s  Equity  Jurisprudence,  §  1402, 
and  authorities  there  cited. 

It  follows  therefore  that  the  judgment  of  the  court 
below  should  be,  and  the  same  is  hereby,  affirmed. 

Anders,  C.  J.,  and  Stiles,  J.,  concur* 

HoYT  and  Dunbar,  JJ.,  not  sitting. 


Feb.  1890.] 
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[  No.  14.    Decided  February  21, 1890.  ] 

Ghables   Nelson,  John  Egan  and  Osoab  Johnson   v. 

The  Tebritoby  op  Washington. 

APPBAL  —  PARTIES. 

Where  judgment  has  been  rendered  against  three  defendants  in 
the  district  court,  and  two  of  them  sae  oat  a  writ  of  error,  and,  in 
lien  of  serving  notice  thereof  on  the  third  defendant,  as  required  by 
the  oode,  file  their  affidavit  that  the  defendant  not  joining  in  the 
writ  is  not  within  the  Territory  of  Washington,  and  that  diligent 
endeavor  has  been  made  to  serve  him  with  a  copy  of  said  notice,  the 
appeal  will  be  dismissed. 

Error  to  District  Court  y  King  County, 

Metcalfe ,  Turner  A  Burleigh  y  for  plaintiffs  in  error. 

J,  A.  StraUon,  Prosecuting  Attorney,  and  W.  D.  Fen- 
Uyriy  and  P.  P.  Carroll ,  for  the  Territory. 

On  motion  to  dismiss,  counsel  cited  Parker  v.  Denny,  2 
Wash.  T.  361;  Code  Wash.  T.,  g  454. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — ^The  judgment  in  this  case  was  against  three 
defendants,  only  two  of  whom  have  joined  in  the  appeal 
to  this  court.  And,  as  the  appellee  urges  the  non-joinder 
of  the  third  defendant  as  a  reason  for  the  dismissal  of  the 
appeal,  the  case  is  brought  directly  within  the  authority  of 
Cline  V.  MUcJidl,  ante,  p.  24,  and  the  motion  to  dismiss  the 
appeal  must  be  granted  unless  a  certain  affidavit  filed  by  the 
two  defendants  in  the  court  below  and  brought  here  with 
the  transcript,  has  the  effect  of  taking  the  case  out  of  the 
rule  established  in  the  case  above  cited.  Said  affidavit  is 
as  follows,  to  wit:  '^  John  Egan  and  Oscar  Johnson,  each 
being  duly  sworn,  each  for  himself  deposes  and  says,  that 
he  is  one  of  the  plaintiffs  in  error  named  in  the  annexed 
notice  of  writ  of  error;  that  he  is  acquainted  with  Charles 
Nelson,  the  defendant  in  the  action  entitled  in  said  notice; 
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that  said  Nelson  is  not  at  this  time,  as  affiant  is  informed 
and  verily  believes,  within  the  Territory  of  Washington; 
that  affiant  has  made  repeated  inquiries,  and  has  otherwise 
endeavored  with  diligence  to  ascertain  the  whereabouts  of 
said  Nelson,  and  has  been  unable  to  ascertain  his  where- 
abouts, and  for  that  reason  has  been  unable  to  serve  said 
Nelson  with  a  copy  of  said  notice;  "  and  we  do  not  think 
it  sufficieDt  for  the  purpose  for  which  it  was  made. 

The  object  of  the  statute  requiring  all  of  the  parties  to 
a  judgment  to  join  in  an  appeal  therefrom,  is  to  have  the 
entire  case  presented  to  the  appellate  court  at  one  time, 
and  not  to  allow  each  of  the  several  parties  to  prosecute  a 
separate  appeal,  and  thus,  perhaps,  require  the  appellate 
court  to  hear  the  same  cause  several  times.  And  if  this  is 
the  reason  of  the  statute  the  logical  sequence  is,  that,  in 
case  all  the  parties  to  a  judgment  do  not  join  in  the  ap- 
peal, then  there  must  be  such  service  upon  or  notice  to  the 
other  parties  as  will  estop  them  from  afterwards  claiming 
their  right  of  appeal.  Could  the  defendant  who  did  not 
join  in  this  appeal  be  thus  estopped  by  the  filing  of  the 
affidavit  in  question?  We  think  it  clear  that  he  could  not, 
as  said  affidavit  does  not  show  that  he  ever  had  any  knowl- 
edge of,  or  opportunity  to  join  in  this  appeal,  or  that  there 
ever  was  any  service  upon  him  of  the  notice,  either  actual 
of  constructive.  But  it  may  be  urged  that  this  construc- 
tion of  the  law  will  place  it  in  the  power  of  one  of  several 
parties  to  a  judgment  to  deprive  co-parties  of  their  right 
of  appeal.  We  think,  however,  that  it  is  always  within 
the  power  of  the  court  which  has  once  acquired  jurisdiction 
of  the  person  of  a  party  to  an  action  to  provide  for  the 
constructive  service  upon  such  party  of  any  and  all  papers 
that  it  may  be  necessary  to  serve  upon  him  in  the  progress 
of  the  cause  in  which  such  jurisdiction  was  obtained,  upon 
proper  showing  being  made  that  actual  service  cannot  be 
had.  The  remedy  of  a  part  of  the  parties  to  a  judgment 
who  desire  to  appeal  would  be  to  make  diligent  efforts  to 
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serve  the  proper  notice  upon  the  other  parties,  and  in  the 
event  of  their  being  unable  to  make  such  service  as  the 
statute  requires,  to  make  a  showing  to  the  court  having 
jurisdiction  of  what  they  have  done,  and  obtain  an  order 
for  such  substituted  service  as  the  court  may  think  proper. 
The  appeal  must  be  dismissed. 

Anders,  C.  J.,  and  Scott,  Stiles  and  Dunbar,   JJ., 
concur. 


[No.  34.    Decided  February  24,  1890.] 

A.  E.  King  v.   The   Ilwaoo  Eailway  and   Navigation 
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PLEADING  —  CORPORATE      NAME  —  DEFECTS      CURED 

ANSWER. 


BY      JUDGMENT 


A  complaint  alleged  that  the  plaintiff  company  was  duly  incor- 
porated as  "The  llwaco  Steam  Navigation  Company,"  and  after- 
wards, by  order  of,  and  pursuant  to,  a  vote  of  its  stockholders,  at  a 
meeting  called  for  that  purpose,  the  name  was  changed  to  the  **  ll- 
waco Railway  and  Navigation  Company;'*  and  there  was  no  allega- 
tion that  supplemental  articles  were  filed,  as  required  by  Code 
Wash.  T.,  §  2422.  After  answer  and  reply  were  filed,  judgment  was 
entered  on  the  pleadings  in  favor  of  plaintiff.  Held,  all  reasonable 
intendments  will  be  taken  in  favor  of  the  pleadings  to  support  a 
judgment,  and  it  will  be  inferred  that  such  articles  were  filed. 

Where  the  attempt  to  change  the  corporate  name  was  futile, 
either  because  there  was  no  law  authorizing  it,  or  because  the  law 
was  not  complied  with,  and  enough  appears  in  the  complaint  to 
identify  the  company  under  one  of  two  names,  the  defect  will  not 
be  held  fatal  after  judgment. 

Where  the  answer  to  a  complaint  fails  to  deny  any   material   al- 
legation thereof,  and  the  affirmative  matter  pleaded  in   answer    to- 
tally fails  to  constitute  any  defense,  no  issue  is  raised,  and  there 
no  error  in  rendering  judgment  for  plaintiff  on  the  pleadings. 


Appeal  from  District  Courts  Pdoijic  County, 
The  facts  are  fully  stated  in  the  opinion. 
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Ira  JoneSt  and  B,  F.  Denniaon^  for  plaintiff  in  error. 

The  plaintiff  did  not  demnr  to  the  new  matter  stated  in 
the  answer,  but  filed  a  reply  denying  the  same.  The  mo- 
tion for  judgment  on  the  pleadings,  therefore,  came  too 
late.  A  judgment  on  the  pleadings,  while  such  an  issue  of 
fact  is  pending,  is  erroneous.  Tlie  statute  does  not  author- 
ize a  plaintiff  to  demur,  or  to  make  such  motion,  after  filing 
a  reply  denying  the  new  matter  in  the  answer.  Code, 
gg  86-8;  15  Iowa,  438;  Van  Valen  v.  Lapham^  13  How. 
Pr.  240. 

The  office  of  a  demurrer,  and  of  a  motion  for  judgment 
on  the  pleadings,  is  to  admit  the  facts  for  the  purpose  of 
testing  their  sufficiency;  neither  can  be  interposed  while 
the  plaintiff  is  denying  the  facts. 

The  complaint  shows  that  the  '^Ilwaco  Steam  Naviga- 
tion Company"  is  the  owner  of  the  alleged  subscription 
paper,  — not  the  "  Ilwaco  Kailway  and  Navigation  Com- 
pany." 

A  corporation  cannot  sue  or  be  sued  otherwise  than  in 
its  corporate  name. 

A  corporation  can  only  change  its  name  by  complying 
with  g  2422  of  the  code,  namely,  by  filing  ''supplemental 
articles."    This  is  not  alleged. 

The  complaint  shows  on  its  face  that  the  so-called  corpo- 
ration plaintiff  is  not,  and  was  not  at  any  time,  incorporated 
as  or  in  the  name  of ''  The  Ilwaco  Bailway  and  Navigation 
Company." 

Fulton  Bros.  J  for  defendant  in  error,  cited  Blair  v.  But- 
tolph,  33  N.  W.  Rep.  349;  2  Pars.  Cont.  769. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  The  question  presented  in  this  case  is  on  the 
construction  of  the  pleadings.  The  complaint  (omitting 
the  formal  parts)  is  as  follows: 
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''  The  above  named  plaintiff,  complaining  of  the  above 
named  defendant,  for  its  cause  of  action,  alleges :  That  the 
plaintiff  is,  and  daring  all  the  time  therein  alleged  was,  a 
corporation  dalj  formed,  incorporated,  organized  and  ex- 
isting nnder  and  by  virtue  of  the  laws  of  the  Territory  of 
Washington,  for  the  purpose,  among  other  things,  of  build- 
ing, equipping,  operating  and  maintaining  a  railroad  from 
the  town  of  llwaco,  in  iracific  county,  Washington  Ter- 
ritory, to  a  point  on  Sboalwater  Bay,  in  said  county.  2. 
That  said  corporation  was,  prior  to  the  6th  day  of  Au- 
gust, 1888,  incorporated  as,  and  known  as,  and  named 
'  The  llwaco  Steam  Navigation  Company,  and  on  the  6th 
day  of  August,  1888,  by  order  of  and  pursuant  to  a  vot<e 
of  its  stockholders,  at  a  meeting  called  for  that  purpose, 
said  name  was  changed  to  the  *  llwaco  fiailway  and  Navi- 
gation Company,'  and  it  has  ever  since  been  known  and 
gone  by  that  name,  and  that  is  its  present  name.  3.  That 
heretofore,  in  the  year  1887,  the  defendant,  being  a  resi- 
dent of  and  property  owner  in  said  county,  with  other 
persons  entered  into  with  one  I.  W.  Case,  and  signed  a  cer- 
tain subscription  paper  or  agreement  in  words  and  figures 
as  follows,  to  wit:  'This  agreement  witnesseth:  That  in 
consideration  of  I.  W.  Case  or  his  assigns  constructing  and 
equipping  a  narrow-gauge  railroad  from  llwaco,  Washington 
Territory,  through  Ocean  Park,  to  a  point  on  Shoal  water 
Bay,  in  said  territory,  by  the  first  day  of  June,  1889,  each 
of  the  undersigned  agrees  to  pay  to  the  said  I.W.  Case  or 
his  assigns  the  amount  set  opposite  his  name,  by  him  sub- 
scribed, and  agrees  to  pay  the  same  on  the  day,  within  said 
period,  that  the  first  steam  engine  with  passenger  coach 
attached  passes  over  said  road  from  llwaco  to  Shoalwater 
Bay.'  'Name  of  subscriber.'  'Amount  subscribed.'  That 
among  others  the  said  defendant  subscribed  his  name  to 
said  agreement,  and  set  opposite  his  name,  so  subscribed, 
the  sum  of  $150,  and  delivered  said  contract  to  said  Case, 
and  thereby  agreed  to  pay  said  Case  or  his  assigns  the  said 
sum  of  money  on  the  conditions  in  said  agreement  set  forth 
and  contained.  4.  That  thereafter,  on  the  17th  day  of 
July,  1888,  the  plaintiff  proposed  to  said  Case  to  construct 
said  road  for  said  subscription,  and  B.  A.  Seaborg  and  L. 
A.  Loomis,  being  trustees  for  said  plaintiff,  said  Case  as- 
signed said  subscription  and  said  agreement  and  all  his 

9—1  WJL*<H. 
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rights  thereuDder,  to  them;  and  thereafter,  on  the  2l8t  day 
of  July,  1888,  said  Seaborg  and  Loomis  assigned  and  set 
over  and  transferred  to  plain  tiff  said  subscription  and  agree- 
ment, together  with  ail  their  rights  thereunder,  to  plaintiff. 
That  at  that  time  there  was  no  railroad  between  said  points, 
and  on  the  faith  of  said  contract  and  subscription,  and  re- 
lying thereon,  and  for  the  purpose  of  accepting  the  same, 
complying  with  the  terms  thereof,  and  earning  said  sum  of 
1150,  and  all  other  sums  subscribed  thereto,  plaintiff  did, 
prior  to  said  first  day  of  June,  1889,  construct  and  equip  a 
narrow-gauge  railroad  from  Ilwaco,  Washington  Territory, 
through  Ocean  Park,  to  a  point  on  Shoalwater  Bay,  in  said 
county  and  territoiy,  and  expended  large  sums  of  money  in 
so  doing,  and  plaintiff  did  so  construct  and  equip  said  road, 
and  run  a  passenger  train,  thai  is  to  say,  a  steam  engine 
with  a  passenger  coach  attached  thereto,  over  said  road 
from  Ilwaco  aforesaid,  to  a  point  on  Shoalwater  Bay  afore- 
said, prior  to  the  first  day  of  June,  1889,  to  wit:  On  the  — 
day  of  May,  1889.  5.  That  though  often  demanded,  de- 
fendant has  paid  no  part  of  said  sum  of  $15U,  but  the 
whole  thereof  is  now  due  and  owing,  and  unpaid,  from  de- 
fendant to  plaintiff;  and  plaintiff  demands  judgment  against 
the  defendant  for  said  sum,  with  its  costs  and  disburse- 
ments of  this  action." 

The  defendant's  answer  (omitting  the  formal  parts)  is  as 
follows: 

''  Now  comes  the  above  named  defendant,  E.  A.  King, 
and  for  answer  to  the  plaintiffs  complaint,  alleges:  That 
before  and  at  the  time  defendant  signed  the  agi*eement, 
mentioned  in  the  complaint,  one  I.  W.  Case,  by  his  agent, 
L.  A.  Loomis,  falsely  and  fraudulently  represented  to  the 
defendant  that  he  intended  to  build,  construct  and  equip  a 
narrow-gauge  railway  from  lUwaco  to  Shoalwater  Bay, pass- 
ing through  Ocean  Park  from  one  end  to  the  other,  and 
through  Clark's  addition  thereto,  on  a  straight  line,  and 
that  the  terminus  was  located  on  the  land  of  Charles  Sen- 
gren,  and  that  said  line  and  terminus  was  definitely  and 
permanently  located,  as  aforesaid,  on  said  line  and  land, 
and  then  and  there  plaintiff  requested  the  defendant  to  sub- 
scribe said  written  contract,  mentioned  in  the  complaint; 
and  the  said  I.  W.  Case  well  knew,  before  and  at  the  time 
defendant  signed  said  contract,  that  said  line  and  terminus 
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was  not  30  located  or  definitely  located;  and  that  said  false 
and  frandnlent  representations  were  made  with  intent  to 
cheat  and  defrand  the  defendant;  that  defendant  relied  upon 
said  false  and  frandnlent  representations  and  signed  said 
contract,  and  agreed,  on  the  face  of  the  same,  to  pay  said 
sum  of  $150,  and  not  otherwise.  Whereof  defendant  asks 
judgment  for  his  costs  and  disbursements  against  the 
plaintiff." 


The  plaintiff  replied  denying  the  allegations  of  the  an- 
swer, and  afterwards  filed  his  motion  for  judgment  on  the 
pleadings  for  the  amount  asked  in  the  complaint.  The 
court  granted  the  motion  and  the  defendant  appealed.  He 
alleges  that  the  complaint  does  not  show  a  cause  of  action 
in  the  plaintiff  named;  that  there  was  no  such  corporation 
as  "The  Ilwaco  Railway  and  Navigation  Company;"  and 
that  otherwise  the  defendant  was  entitled  to  a  trial  upon 
the  merits. 

It  is  conceded  by  appellant  that  a  private  corporation 
may  by  its  own  act,  under  code,  §  2422,  change  its  cor- 
porate name  by  filing  supplemental  articles.  The  claim 
is  made,  however,  that  the  plaintiff  did  not  comply 
with  the  law  in  attempting  to  change  its  name;  that  the 
complaint  shows  that  the  change  was  sought  to  be  made 
simply  by  a  vote  of  the  stockholders;  that  such  action  was 
illegal,  and  consequently  that  the  complaint  fails  to  show  a 
cause  of  action  in  the  plaintiff.  We  do  not  deem  it  neces- 
sary to  decide  whether,  under  the  law,  a  private  corpora- 
tion can  change  its  name  at  will,  by  its  own  act.  As  this 
point  is  conceded  by  appellant  we  adopt  his  view  for  the 
purposes  of  this  case,  but  we  do  not  agree  with  the  view 
he  takes  of  the  complaint.  After  judgment  a  different 
and  more  liberal  rule  obtains  in  the  construction  of  a 
pleading  from  that  recognized  before  judgment.  All 
reasonable  intendments  will  be  taken  in  favor  of  the  plead- 
ing to  support  a  judgment.  And  we  think  that  from  the 
complaint,  viewed  in  the  light  of  this  liberal  rule,  a  fair 
inference  ma}'  be  drawn  that  a  change  of  name  was  made 
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in  the  manner  oonoeded  by  appellant  to  be  anthorized  by 
law,  viz.,  by  filing  supplemental  articles,  and  that  the  same 
was  so  done  on  Angnst  6,  1888,  by  order  of  and  pursuant 
to  a  vote  of  its  stockholders  previously  had.  Upon  the 
other  haod,  if  the  attempt  to  change  the  corporate  name 
was  futile,  either  because  there  was  no  law  authorizing  it» 
or  because  the  law  was  not  complied  with,  if  it  does  au- 
thorize it,  it  follows  that  the  plaintiff's  name  was,  at  the 
time  the  action  was  prosecuted,  '*  The  Ilwaco  Steam  Navi- 
gation Company,"  and  not  ''The  Ilwaco  Railway  and 
Navigation  Oompany,*'  appearing  as  plaintiff  in  the  enti- 
tling of  the  case.  However  this  may  be,  enough  appears 
in  the  complaint  to  identify  the  plaintiff.  It  was  the  same 
corporation  under  one  name  or  the  other.  If  the  plain- 
tiff's name  in  the  entitling  of  the  action  was  wrong,  this 
was  an  irregularity  which  should  have  been  taken  advan- 
tage of  in  the  court  below.  There  is  enough  in  the  com- 
plaint to  identify  the  plaintiff  under  one  of  two  names. 
We  do  not  think  if  the  plaintiff  did  undertake  to  prosecute 
the  suit  under  an  illegal  name  in  the  entitling  of  the  cause, 
that  it  is  such  a  defect  as  will  be  fatal  to  the  case  against 
the  objection  urged  here  that  the  complaint  fails  to  show 
a  cause  of  action  in  the  plaintiff,  especially  when  viewed 
in  the  liberal  light  it  is  entitled  to  be  viewed  in  after 
judgment. 

As  to  the  further  allegation  that  the  court  erred  in  ren- 
dering judgment  for  the  plaintiff  on  the  pleadings,  we  think 
the  action  of  the  court  was  proper,  as  the  answer  did  not 
raise  any  issue.  No  material  allegation  of  the  complaint 
was  controverted  by  it.  The  affirmative  matter  pleaded 
totally  failed  to  constitute  any  defense.  There  is  no  alle- 
gation in  the  answer,  nor  does  it  anywhere  appear  that  the 
road  was  not  constructed  and  terminated  in  accordance 
with  the  statements  therein  set  forth  as  made  by  the  agent, 
and  within  the  time  prescribed.  The*  answer  simply  al- 
leges that  it  was  not  located,  or  definitely  located,  as  rep- 
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resented  by  said  agent,  at  the  time  the  defendant  signed  the 
subscription.  It  appears  to  us  that  this  question  as  to  the 
time  of  locating  was  an  immaterial  matter,  if  the  road  was 
subsequently  constructed  and  terminus  located  according 
to  the  representations  alleged  to  have  been  made.  The 
defendant  makes  no  claim  that  this  was  not  done.  In  no 
way  does  he  attempt  to  show  or  claim  that  he  was  injured 
by  the  fact  that  the  line  of  road  and  the  terminus  at  Shoal- 
water  Bay  were  not  located,  or  definitely  located,  at  the 
time  he  subscribed  the  amount  specified.  And  whatever 
defense  the  matters  set  up  might  have  constituted,  had 
these  other  matters  been  pleaded,  they  had  no  effect  and 
raised  no  issue  in  the  present  case.  The  judgment  of  the 
lower  court  is  therefore  affirmed. 

Andebs,  C.  J.,  and  Dunbab,  Hoyt  and  Stiles,  JJ., 
concur. 


[No.  633.    Decided  February  24,  1890.] 

Bellinghah  Bat  and  Bbitish  Columbia  Bailboad  Com- 
pany V.  H.  B.  Stbaio). 


JU8TICB    OF     THE     P8A0B  —  PLEADING  —  FORCIBLE     ENTRY     AND      DE- 
TAINER —  EVIDENCE. 

In  an  action  for  forcible  entry  and  detainer,  an  answer  alleging  that 
defendant  had  been  in  the  quiet  poaaeBsion  of  the  premises  for  more 
than  one  year  preceding  the  filing  of  the  complaint,  but  which  fails  to 
allege  that  defendant's  estate  in  the  premises  had  not  ended,  is  in- 
sufficient under  the  provisions  of  §  1836,  Code  Wash.  T. 

The  failure  of  plaintiff  to  reply  to  the  defendant's  allegation  of  quiet 
poesession  for  more  than  one  year,  in  an  action  before  a  justice  of  the 
peace,  cannot  be  regarded  as  an  admission  of  its  truth,  as,  under 
§  1757,  Code  Wash.  T.,  all  new  matters  in  the  answer  constituting  a 
defense,  except  set-off,  are  presumed  to  be  denied. 

In  such  an  action,  no  question  of  title  being  involved,  there  was  no 
error  in  excluding  evidence  that  defendant  had  paid  taxes  on  the 
premises  in  controversy  for  two  years  last  past,  no  other  proof  of  pos- 
don  cyr  right  of  possession  being  offered  by  defendant. 
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It  was  assigned  as  error  that  the  court  erred  in  excluding  evi- 
dence ''that  during  the  two  years  last  past,  defendant  had  been  in 
the  actual,  open  and  notorious  possession  of  large  portions  of  the 
said  tract  of  several  hundred  acres  of  land  which  originally  included 
the  said  land  in  controversy."  HM,  that  such  evidence  was  irrele- 
vant to  the  issue  in  an  action  of  forcible  entry  and  detainer. 

Where  plaintiff  proved  his  quiet  and  lawful  possession  for  a  long 
time  prior  to  and  up  to  the  time  of  the  alleged  forcible  entry,  and 
defendant  offered  no  evidence  of  its  right  of  possession,  and  none 
in  contravention  of  plaintiff's  proof,  while  its  answer  admitted  it 
was  in  possession  of  the  premises  at  the  commencement  of  the  ac- 
tion, the  evidence  will  sustain  a  verdict  in  favor  of  plaintiff 

Error  to  District  Court,   Whatcom  County. 
The  faots  are  folly  stated  in  the  opinioD. 

C.  W.  Dorr,  for  plaintiff  in  error. 

Defendant's  answer  to  the  complaint  contained  new 
afSrmatiye  matter  constituting  a  defense,  to  wit :  The  alle- 
gation that  it  had  been  in  the  quiet  possession  of  the  prem- 
ises in  controversy  for  more  than  one  year  immediately 
preceding  the  filing  of  the  original  complaint;  and  to  this 
there  was  no  reply  whatever  by  the  plaintiff,  and  the  alle- 
gation must  therefore  be  taken  as  true,  because  it  is  ma- 
terial, and  stands  uncontroverted.  Code  of  1881,  g  103; 
Scofiddv.  State  National  Bank,  9  Neb.  316;  Ballanger  v. 
Lautier,  15  Kan.  608;  Board  of  Education  v,  Shaiv,  15 
Kan.  33;  Code  of  1881,  §  86;  Puget  Sound  Iron  Co.  v. 
Wbrthington,  2  Wash.  T.  483. 

The  evidence  offered  by  the  defendant  on  the  trial  should 
have  been  admitted.  "  Whether  there  be  any  evidence  or 
not  is  a  question  for  the  judge;  whether  it  is  sufficient  evi- 
dence is  a  question  for  the  jury."  Green.  Ev.  (lith  ed.) 
g  49,  and  cases  there  cited;  Thompson  on  Trials,  g  318,. 
and  cases  there  cited;  Farewell  v.  Tyler,  5  Iowa,  640; 
Rxiek  V.  French,  1  Ariz.  99. 

In  determining  the  question  of  adverse  possession,  the 
payment  of  taxes,  by  the  person  asserting  title  by  such 
possession,  is  a  fact  which  may,  with  other  circumstances, 
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be  considered  by  the  jury.  Draper  v.  ShooU  25  Mo.  197; 
Tamer  v.  Hatty  60  Mo.  271 ;  Gairies  v.  Sauvders,  87  Mb. 
557;  Daniel  v.  Guakda  Mill  Co.,  19  Pac.  Bep.  519; 
Uhiera  v.  Holmes,  9  S.  W.  Kep,  191;  Booth  v.  Small,  25 
Iowa,  181. 

H.  A,  Fairchild,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — ^This  is  an  action  for  forcible  entry  and  de- 
tainer brought  in  the  justice's  court  of  Whatcom  precinct, 
Whatcom  county,  Washington  Territory,  under  the  provis- 
ions of  chapter  123  of  the  Code  of  Washington,  by  H.  B. 
Strand,  plaintiff,  against  the  Bellingham  Bay  and  British 
Columbia  Railroad  Company,  a  corporation,  defendant,  to 
recover  possession  of  a  certain  lot  or  parcel  of  land  upon 
which  defendant  was  alleged  to  have  unlawfully  entered  on 
the  28th  day  of  January,  1889,  and  since  then  to  have  re- 
mained in  the  possession  thereof  up  to  the  time  of  the  com- 
mencement of  this  suit.  Plaintiff  alleges  that  he  was,  on 
the  said  28th  day  of  January,  and  for  a  long  time  prior 
thereto  had  been,  in  the  quiet,  lawful  and  peaceable  posses- 
sion of ,  and  entitled  to  the  possession  of ,  said  described  tract 
of  land.  There  was  a  general  denial  on  the  part  of  the  de- 
fendant of  all  the  allegations  of  the  complaint,  excepting 
that  defendant  was  in  possession  of  said  premises,  which 
was  admitted  by  the  answer,  and  averred  to  be  lawful. 
The  defendant  further  answered  that  it  had  been  in  the 
quiet  possession  of  said  premises  for  more  than  one  year 
immediately  preceding  the  filing  of  the  complaint  in  this 
action.  On  the  9th  day  of  March,  1889,  there  was  a  trial 
by  jury  in  the  justice's  court,  and  a  verdict  of  not  guilty 
was  returned,  and  judgment  entered  thereon  in  favor  of 
defendant.  Plaintiff  appealed  to  the  district  court  of  Wash- 
ington Territory,  holding  terms  at  Whatcom ,  where  said 
cause  came  on  for  trial  at  the  March  term  of  said  court; 
and  upon  the  trial  of  said  cause  by  a  jury,  a  verdict  was 
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rendered  for  plaintiff  and  judgment  entered    thereon. 
From  said  judgment  defendant  appealed  to  this  court. 

It  is  contended  by  the  defendant,  plaintiff  in  error,  that 
the  affirmative  declaration  of  def  endant,  that  it  had  been  in 
the  quiet  possession  of  the  premises  for  more  than  one  year 
immediately  preceding  the  filing  of  the  complaint,  is  not 
only  a  material  allegation  in  the  answer,  but  if  sustained  is 
a  complete  defense  to  the  action  of  forcible  entry  and  de- 
tainer; and  that,  as  it  stands  uncontroverted  by  any  reply 
of  plaintiff,  it  is  an  absolute  bar  to  judgment  for  plaintiff 
in  this  suit.  Even  had  this  allegation  not  been  contro- 
verted, it  did  not  go  far  enough  to  constitute  a  bar  under 
the  statute.  The  language  of  the  statute  is :  '^  One  year's 
quiet  possession  of  the  premises  immediately  preceding 
the  filing  of  the  complaint,  by  the  party  complained  of,  or 
those  under  whom  he  holds,  may  be  pleaded  by  any  de- 
fendant in  bar  of  the  plaintiff's  demand  of  possession, unless 
the  estate  therein  be  ended. "  Code  of  Washington,  g  1836. 
The  last  clause  in  the  statufce  is  very  important.  The  de- 
fendant may  have  had  a  leasehold  interest  in  the  premises, 
and  under  such  lease  have  been  in  the  quiet  and  rightful 
possession  of  them  for  the  time  alleged  in  the  answer;  and 
yet,  if  his  lease  had  expired  within  the  year,  the  alleged 
quiet  possession  would  manifestly  not  be  a  defense  to  the 
action.  To  bring  itself  within  the  protection  of  the  statute 
the  defendant,  in  addition  to  the  allegation  of  quiet  posses- 
sion, should  also  have  alleged  that  its  estate  in  said  prem- 
ises had  not  ended.  But  we  cannot  agree  with  the  defendant 
that  the  allegation  on  which  it  relies  is  not  controverted; 
g  86  of  the  code,  cited  by  defendant,  is  not  applicable  to 
pleadings  in  a  justice's  court.  The  only  provision  made 
by  the  law  for  a  reply  in  a  justice's  court  is  in  subdivision 
3  of  g  1757  of  the  code;  that  is  when  the  answer  sets  up  a 
set-off  by  way  of  defense ;  all  other  new  matters  in  the  an- 
swer constituting  a  defense  are  presumed  to  be  denied. 

Defendant  complains  that  the  court  erred  in  sustaining 
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plaintiff's  objection  to  its  offer  to  pro^e  that  it  had,  for  two 
years  last  past,  paid  taxes  upon  said  premises.  Whatever 
may  be  the  effect,  if  any,  of  the  payment  of  taxes  as  tending 
to  prove  right  of  possession  when  coupled  with  the  proof  of 
other  circumstances,  we  are  not  called  upon  to  decide;  for 
the  statement  of  facts  shows  that  no  other  proof  of  posses- 
sion, or  right  of  possession,  to  the  particular  premises  in 
controversy,  was  offered  by  the  defendant.  No  question  of 
ownership  or  title  is  involved  here;  it  is  simply  a  question 
of  possession  forcibly  detained.  A.  may  own  land  and 
lease  it  to  B.,  and  in  the  absence  of  any  stipulation  to  the 
contrary,  A.  must  pay  the  taxes  on  said  property ;  and  in 
an  action  of  forcible  entry  and  detainer  brought  by  either 
one  against  the  other  the  proof  of  such  payment  of  taxes 
by  A.,  unsupported  by  any  other  circumstances,  could  not 
possibly  affect  B.'s  right  to  the  possession  of  the  prem- 
ises. Hence,  there  was  no  error  in  sustaining  the  objec- 
tion to  the  introduction  of  this  testimony. 

The  fourth  assignment  is,  ^'  that  the  court  erred  in  re- 
fusing to  allow  defendant  to  prove  that  during  the  two 
years  last  past  it  had  been  in  the  actual,  open  and  notorious 
possession  of  large  portions  of  the  said  tract  of  several  hun- 
dred acres  of  land  which  originally  included  the  said  land 
in  controversy;'' and  the  fifth  assignment  is,  ''that  the 
court  erred  in  refusing  to  allow  defendant  to  prove  that  be- 
fore the  said  tract  was  originally  surveyed,  platted  and  laid 
off  into  lots,  blocks,  streets  and  alleys,  defendant's  grantors 
were  in  the  actual,  notorious  and  open  possession  of  a  large 
portion  of  the  said  entire  tract  of  several  hundred  acres, 
which  possession  had  been  continued  by  defendant  up  to 
the  time  of  the  commencement  of  this  suit.'^  We  must 
confess  that  we  are  unable  to  conceive  what  possible  rele- 
vancy such  testimony  could  have  to  the  questions  in  issue 
in  this  case.  If  the  proof  offered  had  been  admitted  to  be 
true  it  could  in  no  wise  have  enlightened  the  Jury  on  the 
vital  question  as  to  who  was  entitled^to  the  possession  of 
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the  particalar  piece  of  land  described  in  the  complaint  at 
the  time  of  the  commencement  of  this  action.  It  will  be 
observed  that  defendant  nowhere  offered  to  prove  that 
either  it  or  its  grantors  at  the  time  of  the  alleged  forcible 
entry,  or  at  any  time  prior  thereto,  was  in  possession  or 
entitled  to  the  possession  of  the  particalar  land  described 
in  the  complaint,  or  any  portion  thereof;  and  that  there  is 
nothing  to  indicate  that  the  'Marge  portions '*  spoken  of 
were  even  contiguous  to  the  land  in  question.  There  was 
no  error  in  excluding  such  testimony. 

But  there  is  another  feature  in  this  case  which  in  our 
judgment  is  fatal  to  appellant's  interests.  Plaintiff  alleges 
the  quiet,  lawful  and  peaceable  possession  of  the  property 
in  controversy  at  the  time  of  the  alleged  forcible  entry  and 
detainer.  The  defendant  denies  this  possession  in  plaintiff 
and  alleges  that  it  was  in  possession.  The  statement  of 
facts,  however,  shows  that  while  the  plaintiff  introduced 
testimony  tending  to  show  his  quiet  and  lawful  possession 
for  a  long  time  prior  to  and  up  to  the  time  of  the  alleged 
forcible  entry  and  detainer,  which,  in  view  of  the  subse- 
quent proceeding,  must  be  presumed  to  have  been  prima 
fade  proof  of  quiet  possession,  the  defendant  offered  no 
proof  whatever  of  the  right  of  possession  to  said  premises 
and  no  testimony  in  contravention  of  plaintiff's  proof, 
while  at  the  same  time  it  admitted  that  it  was  in  possession 
of  said  premises  at  the  commencement  of  the  action.  We 
cannot,  therefore,  escape  the  conclusion  that  defendant 
forcibly  took  possession  of  said  premises  and  that  it  uur 
lawfully  holds  the  same  by  force.  We  think  the  evidence 
sustains  the  verdict  and  that  there  was  no  error  committed 
by  the  court. 

The  judgment  of  the  court  below  is  affirmed,  with  costs 
for  appellee. 

Andebs,  G.  J.,  and  Scott,  J.,  concur. 

Stiles  and  Hoir,  JJ.,  concur  in  the  result. 
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Ezra  Meeeeb  v.  Agustus  Gabdella,  Alexander  S. 
Farquhabson,  Chribtena  Wagner  and  Allen  J. 
Miller,  Administratrix  and  Administrator  of  the  estate 
of  William  Wagner,  deceased. 


tJ8X  AND  OCCUPATION — MEASU&E  OF  DA1CA0B8  —  XVIDSNCB  —  SX- 
GSPnON  TO  INSTBUCnONR  —  UNCEKTAIN  VERDICT — SUMMONING 
TALESMAN. 

Where  the  court  orders  the  United  States  marshal  to  summon  a 
talesman  from  the  bystanders  to  fill  an  exhausted  panel,  the  sheriff 
beiof;  present,  and,  so  far  as  the  record  shows,  not  disqualified,  aud 
the  defendant  objects  but  does  not  interpose  any  challenge  to  the 
juror,  and  it  does  not  appear  that  the  juror  was  in  any  way  unfit  to 
try  the  case,  there  is  no  error  prejudicial  to  the  defendant. 

In  an  action  for  damages  for  the  detention  of  premises  on  which 
there  was  a  hop  yard,  it  is  error  to  permit  the  introduction  of 
sTidence  to  show  the  custom  of  farmers  of  selling  hops  while  grow- 
ing, and  to  show  the  highest  market  value  of  hops  before  they  were 
gathered  or  ripe. 

Where  plaintiff  has  obtained  judgment  in  an  action  of  ejectment, 
and  defendant  appeals,  filing  bond  therefor,  in  a  subsequent  action 
by  plaintiff  against  defendant  to  recover  damages  for  use  and  occu- 
pation pending  the  appeal,  plaintiff  is  not  bound  to  sue  on  the  appeal 
bond. 

In  an  action  for  use  and  occupation  the  true  measure  of  damages 
where  defendant  holds  under  color  of  title  adversely  to  plaintiff,  is 
the  fair  rental  value  of  the  premises,  together  with  interest  thereon 
to  the  time  of  the  trial,  and  it  is  error  to  permit  evidence  of  the 
highest  market  value  of  the  produce  of  a  farm  during  the  year,  for 
the  purpose  of  proving  damages. 

Where  instructions  consisted  of  a  series  of  separate  propositions, 
and  defendant's  exception  to  the  charge  was  ''to  the  giving  of 
whioh  and  to  the  giving  of  each  part  thereof,"  not  otherwise  point* 
ing  the  specific  parts  to  which  exception  was  taken,  the  exception 
is  insufiicient,  as  the  court  can  not  say  that  no  part  of  the  charge  was 
sound. 

In  an  action  for  use  and  occupation  a  verdict  assessing  ''damages 
at  $3,050,  and  legal  interest,"  is  bad  for  uncertainty,  and  will  not 
SQutain  a  judgment  unless  the  words  "and  legal  interest'*  be  treated 
assurpluMge. 
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Appeal  from  District  Court  ^  Pierce  County, 
The  facts  are  saffioiently  stated  in  the  opinioa. 

Roger  8.  Oreene,  for  appellant. 

Under  Code  Wash.  T.,  §§  468,  762,  the  facts  stated  in 
the  complaint  did  not  constitute  a  good  cause  of  action. 
For  the  time  covered  by  any  stay  bond  plain ti£Es  were  by 
statute  limited  to  their  remedy  upon  that  bond.  The  pen- 
alty, terms  and  conditions  of  that  bond  are  essential  facts 
to  constitute  a  cause  of  action  for  withholding  possession 
during  the  appeal  for  which  it  was  given. 

Express  statute  makes  it  the  course  of  the  court  for  the 
sheriff  to  select  the  talesmen.     Code  Wash.  T.  g  206. 

Evidence  of  any  highest  market  value  was  inadmissible 
unless  prefaced  by  issue  of  willfulness  and  evidence  of  will- 
fulness. No  evidence  of  market  value  was  so  prefaced,  and 
the  true  measure  of  damages  was  actual  value  of  crops  and 
pasturaj^e,  unharvested  and  ungrazed,  at  the  place  and  fit 
times  for  harvesting  and  depasturage;  or,  to  put  it  differ- 
ently, the  actual  values  then  and  there  of  the  pasturage 
when  grazed,  and  of  the  harvested  crops,  less  the  reasonable 
expenses  of  harvesting,  curing  and  baling.  Stockbridge  Iron 
Co.  V,  Cone  Iron  TTori^,  102 Mass.  80;  Egev.  ^tiie,84Pa. 
St.  333  ;  E.  E,  Bolles  Wooden  Ware  Co,  v.  United  Stales,  16 
Otto,  432;  Code  Wash.  T.,  §  541.  Evidence  of  any  mar- 
ket value  prior  to  the  time  of  harvesting,  or  taking  away 
the  crops  or  pasturage,  was  inadmissible,  no  matter  what 
the  custom  of  farmers  as  to  selling  crops  before  ripe  may 
have  been.  For  no  damage  mentioned  in  the  complaint 
accrued,  until  the  crops,  etc. ,  were  taken  and  appropriated ; 
and  no  evidence  of  custom  was  admissible,  unless  in  aid  of 
the  admissibility  of  such  prior  market  value.  A  special 
damage,  by  reason  of  the  withholding  possession  during  that 
part  of  the  year  prior  to  harvest,  making  it  impracticable 
for  plaintiffs  to  dispose  of  the  crops  for  prices  that  might 
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otherwise  have  been  realized,  should  have  been  averred  in 
the  complaint  to  prepare  the  way  for  proof  of  the  custom, 
and  of  the  prior  market  value.  The  district  judge  erred 
in  giving  the  jury  as  a  measure  of  damages,  '*  the  highest 
market  price  during  the  year  for  any  or  all  the  produce  or 
use  of  the  farm,  allowing  nothing  to  the  defendant  for  any 
expense  or  labor  on  the  same."  Moore  v.  Crose,  43  Ind. 
30-34;  Stilwell  v.  Barnett,  60  111.  219;  Tripp  v.  Grouner, 
60  HI.  474;  Stockbridge  Iron  Co.  v.  Cone  Iron  Works,  102 
Mass.  80. 

Though  there  are  cases  in  our  reports  deciding  that 
specification  by  assignment  of  error  is  necessary,  there  is 
no  case  to  the  effect  that  it  is  necessary  to  specify  exclu- 
sively in  an  exception  the  particular  instruction  com- 
plained of.  The  British  Bark  Lakma  v.  McAUep,  3  Wash. 
T.  3326,  342;  Sidft  v.  Siine,  3  Wash.  T.  518-520. 

Judaon,  Sharpatein  <t  Sullivan,  for  appellees. 

Appellant  contends,  that  for  the  time  covered  by  the 
stay  bond  plaintiffs  in  the  court  below  were  by  statute 
limited  to  their  remedy  upon  that  bond.  We  answer,  that 
there  could  be  no  liability  upon  the  bond  until  the  damages 
sustained  had  been  fixed  by  the  judgment  of  some  court 
of  competent  jurisdiction.  In  an  action  to  so  establish  the 
damages  sustained,  the  bond  would  be  wholly  immaterial. 

Calling  talesmen  is  no  exclusive  right  of  the  sheriff.  In 
contemplation  of  law,  the  court  calls  the  talesmen.  The 
sheriff  only  acts  under  the  direction  of  the  court.  Code 
Wash.  T.,*^g  206. 

When  appellant  accepted  the  juror  without  objection  he 
waived  all  objection  to  the  manner  in  which  he  was  called. 
Territory  v.  Hart,  7  Mont.  42  (14  Pac.  Rep.  768,  774) ; 
State  V.  Elliott,  45  Iowa,  486;  Erwin  v.  State,  29  Ohio 
St.  190;  Lum  v.  State,  11  Tex.  App,  483. 

Svidence  of  the  market  value  of  hops  before  harvesting 
was  properly  admissible,  it  being  shown  that  it  was  the 
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custom  of  farmers  to  sell  their  hops  before  they  are  ripe. 
It  being  admitted  by  appellant  that  if  Meeker's  condact 
was  willful,  that  then  he  was  liable  for  the  highest  market 
price  obtainable  for  the  hops,  and  his  willfulness  being 
shown,  it  follows  that  plaintiffs  had  the  right  to  show  the 
value  of  this  crop  from  the  time  it  had  an  established 
market  value  up  to  and  including  the  time  of  its  removal 
from  the  premises.  Defendant  is  not  charged  with  taking 
and  carrying  away  this  crop,  but  he  is  charged  with  un- 
lawfully withholding  these  premises  from  plaintiffs.  For 
doing  this,  without  right,  the  highest  market  value  of  the 
crops  raised  has  been  fixed  by  the  decisions  of  numerous 
courts  as  the  measure  of  damages.  Ellis  v.  Ware,  33  Ind. 
191  (5  Am.  Rep.  189);  WiUie  v.  Carter,  11  Am.  Dec. 
562,  and  note;  Stewart  v.  Phillips y  39  Iowa,  18;  Silsbury 
V.  McGooriy  3  Comst.  379;  Paichin  v.  Kelley,  14  Pac.  Rep. 
347;  Deioey  v,  Osbom,  4  Cow.  388;  Gaines  v,  CUy  of 
New  Orleans,  17  Fed.  Rep.  30. 

This  court  will  not  review  the  action  of  the  court  below 
in  giving  and  refusing  to  give  certain  instructions  because 
the  exceptions  to  the  ruling  of  the  court  were  general. 
Wood,s  V.  Berry,  14  Pac.  Rep.  759;  Gadwell  v.  Murphy, 
UN.  ¥.416;  Walsh  V,  Kelley,  4:0^.  Y.  556;  AyrauUv, 
Pacific  Bank,  47  N.  Y.  576;  B^aser  v.  Taylor,  93  U.  S. 
46;  Yates  v.  BacJdey,  33  Wis.  185;  Hopkins  Manufactur- 
ing Co,  V.  Aurora,  etc.,  Co.,  48  Mich.  148. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  C.  J. — On  the  24th  day  of  March,  1886,  a 
judgment  was  rendered  in  the  district  court  of  the  Second 
judicial  district  of  Washington  Territory,  holding  t«rms  at 
Tacoma,  against  appellant,  who  was  defendant,  and  in  favor 
of  appellees,  who  were  plaintiffs,  for  the  recovery  of  the 
possession  of  certain  lands  in  Pierce  county,  described  in 
the  complaint  in  this  action.  Appellant,  however,  did  not 
relinquish  the  premises  to  appellees,  but  appeiJed  the  cause 


MEEKER  V.  6ARDELLA.  U3 


Feb.  1890.]        Opinion  of  the  Court  —  Andeb3,  G.  J. 


to  the  supreme  court  of  the  territory,  which  court,  on  the 
4th  day  of  February,  1886,  affirmed  the  judgment  of  the 
court  below.  Soon  after  the  last  mentioned  date,  appellant 
surrendered  the  premises  in  dispute  to  appellees.  The 
present  action  was  brouf2;ht  to  recover  damages  for  the 
wrongful  withholding,  and  for  use  and  occupation  of  the 
land  and  premises,  during  the  pendency  of  the  appeal  of 
the  former  cause  to  the  supreme  court,  and  for  the  con- 
version, by  appellant,  of  certain  hop  poles  claimed  by  ap- 
pellees. On  the  land  in  controversy,  there  was  a  cultivated 
hop  yard  of  about  twenty-five  acres,  a  fruit-bearing  orchard, 
and  about  twenty-five  acres  of  meadow  land,  besides  con- 
siderable pasture.  Appellant,  while  in  possession  from 
March,  1885,  to  March,  1886,  gathered  the  hops  and  fruit, 
and  cut  the  hay  grown  on  the  land,  and  disposed  of  the  same 
for  his  own  benefit,  and  also  had  the  use  of  the  pasture. 
The  principal  controversy,  during  the  trial  in  the  lower 
court,  was  as  to  the  measure  of  plaintiff's  damages.  But 
before  entering  into  the  discussion  of  that  question,  we  will 
advert  to  some  other  matters  which  arose  in  the  course  of 
the  trial. 

It  appears  from  the  transcript  that  in  getting  a  jury  to 
try  the  cause,  the  regular  panel  became  exhausted,  and 
while  the  sheriff  of  the  county  was  present  in  the  court 
r^om,  the  judge  ordered  the  United  States  marshal  to  sum- 
mon a  talesman  from  the  bystanders,  which  he  accordingly 
did.  To  this  proceeding  the  defendant  objected,  and  he 
now  assigns  the  action  of  the  court,  in  that  behalf,  as  error. 
For  the  court  to  thus  order  a  venire  or  summons  to  be 
served  by  some  other  person,  when  the  duly  elected  and 
qualified  sheriff  was  present,  and,  so  far  as  the  record  shows, 
not  disqualified,  was  to  depart  from  the  usual  and  regular 
course  of  practice;  but,  as  it  does  not  appear  that  appellant 
interposed  any  challenge  to  the  juror  so  summoned,  or  that 
the  juror  was  in  any  way  unfit  to  try  the  case,  we  think 
that,  if  the  court  erred,  it  was  error  without  prejudice  to 
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the  defendant.   State  v,  Elliott,  46  Iowa,  486 ;  Territory  v. 
Hart,  7  Mont.  42  (14  Pac.  Kep.  768,  774). 

Appellant  also  claims  that  the  court  erred  in  permitting 
evidence  to  go  to  the  jury  as  to  the  custom  of  farmers  of 
selling  hops  while  growing  and  before  maturity,  and  that 
the  court  wrongfully  allowed  plaintiff  to  show  the  highest 
market  value  of  hops  before  they  were  gathered  or  ripe,  as 
well  as  afterwards.  And,  under  the  pleadings,  we  are  of 
the  opinion  that  such  testimony  should  not  have  been  per- 
mitted by  the  court.  It  related  to  a  matter  of  special  dam- 
age not  set  up  in  the  pleadings ;  and,  besides,  it  does  not 
appear  that  appellees  would  or  could  have  sold  the  hops 
before  maturity  if  they  had  been  in  possession  of  the  farm 
and  hop  yard  themselves. 

Counsel  for  appellant  further  contends  that  the  court 
erred  in  overruling  the  demurrer  to  the  amended  com- 
plaint. He  bases  his  objection  to  the  complaint  on  the 
ground  that  the  action  should  have  been  brought  on  the 
appeal  bond  of  appellant,  filed  in  the  action  of  ejectment 
The  position  of  counsel  is  not  tenable.  The  bond  was 
given  to  the  appellees,  not  to  provide  them  any  exclusive 
remedy  against  appellant  for  damages,  but  to  indemnify 
them  against  payment  of  costs,  and  secure  to  them  their 
damages  for  being  kept  out  of  possession  of  their  property 
and  the  satisfaction  of  the  judgment  appealed  from,  in  case 
of  its  affirmance.  Appellees  were  not  bound  to  sue  on  the 
bond,  but  were  at  liberty  to  bring  their  action  for  use  and 
occupation  directly  against  the  defendant  Meeker  alone. 

In  proving  damages  in  the  court  below,  plaintiffs  were 
permitted  to  show  the  highest  market  value  of  the  produce 
of  the  farm  during  the  year  1885.  They  claimed  that  the 
measure  of  their  damages  was  the  highest  market  price  of 
the  crops  taken  by  defendant,  without  any  diminution  on 
account  of  expense  of  gathering  and  fitting  them  for  mar- 
ket or  for  use.  On  the  other  hand,  the  defendant  insisted 
that  the  market  price  of  the  various  crops  at  maturity  and 
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Qngatberedy  with  interest  thereon,  was  the  correct  measure 
of  damages,  and  all  he  ought  to  pay.  We  do  not  think 
that,  in  the  case  as  presented  on  the  argument,  either  rule 
contended  for  by  the  respective  counsel  is  the  correct  meas- 
ure of  damages.  As  before  stated,  the  action  is  for  use 
and  occupation.  The  defendant  was  not  a  mere  naked  tres* 
passer;  he  was  holding  under  color  of  right  adyersely  to 
plaintifEs.  And,  in  that  case,  the  true  measure  of  damages 
is  the  fair  rental  value  of  the  premises,  together  with  in- 
terest thereon  to  the  time  of  the  trial.  Sedgwick  and  Wait 
on  the  Trial  of  Title  to  Land,  g§  665,  666,  and  cases  cited; 
Vanfidevoort  v.  Gatdd,  36  N.  Y.  639.  And  the  value  of  the 
crops  raised  and  harvested  by  the  defendant  was  immate- 
rial, except  so  far  as  it  might  assist  in  determining  the 
fair  rental  value  of  the  premises;  and  this,  no  doubt,  was 
the  real  object  of  counsel  in  introducing  the  testimony 
above  mentioned.  Where  the  action  is  for  use  and  occu- 
pation, the  crops  raised  and  harvested  by  the  defendani^ 
while  in  exclusive  possession,  belong  to  him,  and  not  to 
the  owner  of  the  land.  Page  v.  Fowler,  39  Cal.  412;  Stock- 
well  V.  Phelps,  34  N.  Y.  363;  Field  on  Damages,  593. 

Appellant  concedes  the  highest  market  value  of  the 
crops  to  be  the  measure  of  damages  if  the  detention  of  the 
lands  was  willful,  which  he  claims,  however,  was  not  the 
ease.  The  complaint  in  this  action  states  that  the  defend- 
ant wrongfully  continued  to  hold  the  exclusive  possession 
of  said  premises,  notwithstanding  the  judgment  and  decree 
of  said  district  court,  from  the  date  of  the  rendition  of  said 
judgment  to  the  month  of  March,  1886,  when  he  yielded 
possession  to  plaintiffs.  On  the  trial  in  the  district  court 
appellees  introduced  in  evidence  the  pleadings,  findings  of 
fact  and  conclusions  of  law  and  judgment  of  the  district 
court  in  the  original  action,  as  well  as  the  opinion  and 
judgment  of  the  supreme  court  in  the  case.  The  district 
court  in  that  action  found  that  the  defendant  held  the 
premises  in  controversy  by  color  of  title  adverse  to  plain- 
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tiffs,  and  allowed  him  the  value  of  improyements  he  had 
placed  on  the  land  as  a  set-off  against  the  damages  for  de- 
tention, but  canceled  the  lease  under  which  he  claimed, 
for  the  reason  that  '^  the  defendant  did  not,  at  the  time  of 
the  making  of  the  lease  or  at  the  time  of  the  making  of 
the  so-called  extension  of  the  same,  so  fully  disclose  the 
facts  relating  to  said  premises,  to  the  said  Mary  I.  Walker" 
(plaintiff's  grantor)  '*as  to  enable  her  to  contract  intelli- 
gently and  prudently  in  reference  thereto,  nor  had  she 
been  informed  by  anybody  of  the  facts  necessary  to  giye 
her  an  intelligent  and  correct  idea  of  the  character  and 
value  of  the  land  described  in  the  so-called  lease  and  ex- 
tension; her  agent,  the  defendant,  was  fully  informed  in 
regard  to  these  matters,  but  she  had  but  little  or  no  knowl- 
edge in  reference  thereto,  having  been  absent  and  away 
from  said  premises  for  a  long  period  of  time."  The  court 
gave  jadgment  for  the  possession  of  tbe  premises  in  favor 
Qf  plaintiffs,  as  before  stated,  but  awarded  no  damages  fox 
the  detention,  beyond  the  value  of  the  improvements. 
Appellees  claim  that  this  documentary  evidence  shows  that 
the  appellant  not  only  wrongfully,  but  willfully,  detained 
the  land  from  them,  up  to  the  time  of  the  judgment  in  the 
former  action;  and  that  he  continued  to  hold  in  the  same 
manner,  during  the  time  for  which  damages  are  now 
sought.  But  we  think  there  was  no  evidence  of  willfulness 
in  the  case,  and  that  the  value  of  the  several  crops  and  of 
the  pasturage,  less  the  value  of  the  labor  bestowed  thereon , 
is  the  amount  of  the  damages,  upon  the  theory  of  the  case 
apparently  adopted  by  counsel.  That  sum,  in  the  absence 
of  injury  to  the  premises,  is  all  appellees  lost  by  being 
out  of  possession,  and  they  should  receive  no  more  than 
a  just  compensation  for  the  damages  suffered. 

The  defendant  requested  the  court  below  to  instruct  the 
jury  as  follows: 

*'  First:  Plaintiffs  are  entitled  to  recover  fair  compensa- 
tion for  whatever  actual  damages  they  have  suffered  by 
reason  of  the  acts  proved  in  evidence,  and  complained  of  in 
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their  complaint.  Second:  They  are  not  entitled  to  recover 
anything  in  excess  of  such  fair  compensation.  Third: 
You  will  decide  all  the  issues  in  this  case  iiccording  to  the 
weight  of  evidence.  Fourth:  The  plaintiffs  are  not  en- 
titled to  recover  any  sum  whatever,  unless  the  fair  prepon- 
derance of  the  evidence  shows  that  a  sum  as  large  as  that  is 
a  just  and  fair  compensation  to  them  for  the  damage  actu- 
ally suffered  by  them  and  complained  of  in  the  complaint. 
Fifth:  The  amount  of  your  verdict  for  the  plaintiffs  will 
be  based  upon  the  evidence,  and  will  consist  of  the  aggre- 
gate of  the  following  items:  1.  The  value  of  the  hay  crop 
at  the  date  proper  to  harvest  it,  and  as  it  stood  in  the  field  un- 
harvested,  together  with  interest  upon  that  value  from  that 
date  to  the  day  of  your  verdict,  i.  The  value  of  the  fruit 
crop  at  the  date  proper  to  gather  it,  and  as  it  huug  on  the 
trees  ungathered,  together  with  interest  thereon  from  that 
date  to  the  day  of  your  verdict.  3.  The  value  of  the  hop 
crop  at  the  date  proper  to  pick  it,  and  as  it  hung  on  the 
vines  unpicked,  together  with  interest  on  that  value  from 
that  date  to  the  day  of  your  verdict.  4.  The  value  of  the 
pasturage  for  each  month  of  the  pasturing  season,  together 
with  int-erest  on  each  month's  value  from  the  close  of  the 
month  to  the  date  of  vour  verdict.  5.  The  value  of  the 
hop  poles  of  the  plaintiff,  removed  by  the  defeudant,  at 
the  time  and  place  of  removal,  together  with  interest  thereon 
from  such  time  to  the  day  of  vour  verdict.  6.  There  is 
no  evidence  in  this  case  that  defendant  willfully,  wantonly, 
or  maliciously,  has  withholden  from  Mary  I.  Walker,  or 
from  plaintiffs,  or  any  of  them,  possession  of  the  lands  de- 
scribed in  the  complaint.  7.  There  is  no  evidence  before 
you  that  Mr.  Ezra  Meeker  acted  otherwise  than  in  actual 
good  faith,  under  color  of  title,  and  in  an  honest  belief  that 
he  was  in  the  right  in  holding  possession  of  the  premises  de- 
scribed in  the  complaint  pending  the  appeal  to  the  supreme 
court.  8.  In  the  absence  of  willfulness  or  malice  or  actual 
bad  faith  on  Mr.  Meeker's  part  in  using  and  occupying  the 
premises,  pending  the  appeal  to  the  supreme  court,  the 
plaintiffs  have  no  right  to  claim  or  recover  in  this  action, 
on  account  of  the  crops  taken,  a  sum  as  damages  which 
shall  iuclude  more  than  the  actual  value  of  the  crops  at  the 
time  when  taken, together  with  interest  from  that  time  after 
deducting  all  that  part  of  such  value  which  is  due  to 
the  labor  and  expense  of  getting  and  harvesting  the 
crops." 
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The  court  ref  ased  to  give  any  of  these  instraotions,  and 
failed  to  give  the  same  or  the  substance  thereof  in  any  other 
form  or  language.  They  were  as  favorable  to  the  plain- 
tiffs, under  the  circumstances  of  the  case,  as  the  law  would 
warrant,  and  should  have  been  given,  especially  the  last  in- 
struction asked.  Smith  v.  Chicago^  etc.,  R.  R,  Go,,  38 
Iowa,  51S;  Chamberlain  v.  Collinaon^io  Iowa,  429;  McLean 
Countj  Goal  Go.  v.  Long,  81  111.  359;  Weymouth  v.  Ghicago 
&  Northwestern  R.  R.  Go.,  17  Wis.  650;  Forsyth  v.  Wells, 
41  Pa.  St.  291;  Maye  v.  Yappen,  23  Oal.  306;  Ege  v. 
KilU,  84  Pa.  St.  333;  Stockbridge  Iron  Go.  v.  Gone  Iron 
Works,  102  Mass.  80. 

The  court  of  its  own  motion  instructed  the  jury  upon 
the  law  of  the  case.  The  defendant's  exception  to  the 
charge  is  **  to  the  giving  of  which  and  to  the  giving  of  each 
part  thereof."  He  did  not  point  out  the  specific  parts  of  the 
same  to  which  exception  was  taken,  otherwise  than  as  stated 
above.  The  instruction,  as  given,  consisted  of  a  series  of 
separate  propositions.  And  as  we  cannot  say  that  no  pari  of 
the  charge  was  sound,  the  exception  thereto  is  insufficient. 
Beaver  v.  Taylor,  93  U.  S.  46;  Code  of  Washington,  g  221, 
subdivision  6;  AyrauU  v.  Pa>cific  Bank,  47  N.  T.  570. 

The  jury  returned  the  following  verdict:  **  We,  the  jury 
in  the  above  entitled  cause,  find  for  the  plaintiffs,  and  as- 
sess the  damages  at  $3,050  and  legal  interest. "  The  verdict 
was  bad  for  uncertainty,  and  would  not  sustain  a  judgment 
for  any  sum  whatever,  except  by  treating  the  words  **  and 
legal  interest  '*  as  surplusage.  It  was  the  exclusive  prov- 
ince of  the  jury  to  fix  the  exact  amount  of  damages  by 
their  verdict;  and  it  was  error  to  include  in  the  judgment 
$600  more  than  was  found  by  the  jury. 

For  the  errors  above  indicated,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion;  and  it  is  so  ordered, 

DuNBAB,  BcoTT  and  Stiles,  J  J. ,  concur. 
HoYT,  J.,  not  sitting. 
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[No.  27.    Decided  Febnuury  27, 1890.]  "TTiS' 

1    2SI0 

John  F.  Sheeuan  v.  H.  E.  Lett.  s  421, 

CHATTSL  MOETOAGK  —  ILLKOAL  SKIZURB  —  DAMAGES —PRA.CTIGB.  27    4^ 

Where  a  debtor  mortgaged  his  stock  of  gooda  to  a  creditor,  and 
gave  him  possession  with  authority  to  sell  as  expeditiously  as  pos- 
sible, without  sacrifice,  and  apply  the  proceeds  to  the  payment  of 
the  debt;  and  the  sheriff,  with  knowledge  of  this  arrangemeat^ 
seized  the  goods  under  attachments  of  other  creditors  of  the  mort- 
gagor, and  sold  and  scattered  the  goods  so  that  they  were  lost  to 
plaintiff:  HM,  that  in  the  absence  of  any  allegation  of  special  dam- 
age, the  mortgagee  was  entitled  to  reooyer  of.the  sheriff  the  amount 
of  his  debt,  and  interest  thereon,  not  exceeding  the  value  of  the  , 
gooda  at  the  time  of  the  taking. 

In  an  action  against  a  sheriff  for  wrongfully  seizing  and  selling 
goods  mortgaged  to  secure  an  indebtedness,  it  ia  not  neoesaary  to 
plead  their  value  at  the  time  of  taking,  where  no  elements  of  special 
damage  are  alleged;  but,  in  order  to  support  a  judgment  in  suoh 
case  for  the  amount  of  the  debt,  there  must  be  evidence  as  to  the 
value  of  the  goods  seized. 

Where,  under  a  chattel  mortgage,  possession  of  the  mortgaged 
gooda  ia  delivered  to  the  mortgagee  with  power  to  sell  them  at  pri- 
vate sale,  the  mortgagee  is,  in  the  absence  of  fraud,  entitled  to  the 
uodisturbed  possession  of  the  goods  for  disposal  according  to  the 
terms  of  the  contract,  subject  to  a  strict  accounting  for  the  pro- 
ceeds, although  the  chattel  mortgage  may  not  be  in  the  statutory 
form. 

An  item  of  special  damsge,  which,  though  recoverable,  was  not 
alleged  in  the  oouiplaint,  cannot  be  included  in  the  judgment. 

It  is  within  the  discretion  of  the  court  to  grant  or  refuse  a  motion 
to  strike  appellant's  brief,  for  the  reason  that  it  does  not  contain  the 
pleadings  and  an  abstract  of  the  case,  as  required  by  the  rules  of 
the  supreme  court,  as  suoh  matter  is  required  purely  for  the  con- 
venient reference  and  information  of  the  court. 

Appeal  from  District  Court,  Jefferson  County. 
The  facts  are  fully  stated  in  the  opinion. 

Smith  Jk  Hastings,  and  C.  H.  Gest,  for  appellant. 

The  general  role  as  to  the  measure  of  damages  in  an 

•  action  for  conversion  is  the  value  of  the  property  at  the 

time  of  its  conversion,  with  interest.    Jefferson  v.  Hale,  31 
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Ark.  286;  Skinner  v.  Pinney,  19  Fla.  42;  Coffey  v.  Na- 
iional  Bankj  46  Mo.  140;  McCormick  v.  Railroad  Co.^ 
49  N.  Y.  303;  Shepard  v.  Pratt,  16  Kan.  209. 

The  measure  of  damages  in  trespass  against  sheriff  for 
goods  wrongfully  obtained  is  the  value  of  said  goods  at 
time  of  wrongful  taking.  12  Cal.  457;  Nightingale  v. 
Scannell,  18  Cal.  315;  Crowell  v.  Oilmore,  18  Cal.  372; 
20  Cal.  56;  Story  v.  Robinson,  32  Cal.  206;  Empire  Gold 
Mining  Co.  v.  Bonanza  Gold  Mining  Co,,  67  Cal.  406. 

Thomas  Burke,  and  T.  N,  Haller,  for  appellee. 

The  mortgagee  in  possession  of  mortgaged  property  has 
the  right  of  possession  against  the  whole  world,  and  can 
not  be  deprived  of  that  possession  until  the  debt  for  which 
the  mortgage  is  executed  has  been  satisfied.  Howe  v, 
Keller,  27  Conn.  538;  Marsh  v.   Wade,  20  Pac.  Rep.  578. 

If  the  value  of  the  goods  taken  by  the  defendant  sheriff 
had  not  been  stated  anywhere  in  the  complaint,  the  evi- 
dentiary stipulation  or  the  findings  of  the  judge,  the  de- 
fendant would  still  be  liable  to  the  mortgagee  for  the 
amount  of  the  mortgage  debt,  with  interest.  Norris  v. 
McCanna,  29  Fed.  Rep.  757;  Fox  v.  Cronan,  47  N.  J.  L. 
493  (S.  C.  4  Atl.  Rep.  314);  Williams  v,  Raper,  34  N.  W. 
Rep.  890;  Wood  v.  Franks,  56  Cal.  217;  Cretin  v.  Levy,  37 
La.  Ann.  182;  Whitaker  v,  Sumner,  9  Pick.  308. 

Even  if  the  value  of  the  goods  were  nowhere  stated  in 
the  case,  then  the  burden  of  proof  of  less  damage  than  the 
^  amount  of  the  mortgage  debt,  or  of  no  damage,  from  the 
defendant's  negligence  or  breach  of  daty,  rests  on  the  de- 
fendant, and  in  the  absence  of  such  proof  the  judgment  of 
the  court  below  should  be  sustained.  Smith  v.  Tooke,  20 
Tex.  751;  Sedgwick,  Dam.  (7th  ed.),  449;  Bank  of  Rome 
V.  CuHis,  1  Hill,  275;  Purdee  v.  Robertson,  6  Hill,  660; 
Ransom,  v.  Halcott,  18  Barb.  66;  Humphrey  v.  Haihorn, 
24  Barb.  278. 
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The  opinion  of  the  court  was  delivered  by 

SniiESy  J.  —  The  appellee  brought  suit  against  the  appel- 
lant, the  sheriff  oA  Jefferson  conniy,  to  recover  damages  for 
the  nnlawfal  taking  of  certain  personal  property,  from  his 
possession,  under  the  following  circumstances :  On  the  5th 
day  of  November,  1887,  one  Bostein  was  the  owner  of 
certain  goods,  the  stock  in  trade  of  a  store  kept  by  him, 
and  on  that  day,  being  indebted  to  appellee  in  the  sum  of 
11,118,  he  executed  and  delivered  to  appellee  an  instru- 
ment reciting  the  indebtedness,  and  authorizing  appellee  to 
take  possession  of  the  goods  and  sell  them  as  expeditiously 
as  possible,  without  sacrifice,  and  to  apply  the  proceeds, 
after  deducting  the  expenses  of  making  sale,  to  the  pay- 
ment of  the  debt.  As  soon  as  the  debt  was  paid  the  instru- 
ment was  to  be  void.  The  property  was  forthwith  delivered 
to  the  appellee,  who  commenced  to  dispose  of  it  in  accord- 
ance with  the  terms  of  the  instrument.  The  sheriff  bad 
knowledge  of  this  arrangement,  but  on  the  7th  day  of  No- 
vember he  seized  the  goods  and  took  them  from  the  pos- 
session of  the  appellee  under  certain  attachments  issued  at 
the  suit  of  other  creditors  of  Bostein.  Subsequently  he 
sold  the  goods,  and  they  were  scattered  and  lost  to  the 
appellee.  This  action  followed,  and  resulted  in  a  judgment 
for  appellee  for  the  amount  of  his  debt,  interest  and  certain 
expenses.     The  sheriff  appeals. 

Appellee  moved  to  dismiss  the  appeal,  for  the  reason 
that  the  appellant's  brief  was  not  served  twenty  days  be- 
fore the  term,  inadvertently  failing  to  note  that  the  legis- 
lature had  changed  the  first  sitting  of  this  court  from 
January  6th  to  January  13th.  A  second  motion  was  made 
to  strike  appellant's  brief,  for  the  reason  that  it  did  not  con- 
tain the  pleadings  and  abstract  of  the  case,  as  required  by 
role  8.  Appellant  argued  that  the  rules  of  the  territorial 
supreme  court  were  not  in  force  as  rules  of  this  court,  ap- 
parently not  being  aware  that,  at  our  first  session,  November 
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18th,  1889,  we  adopted  those  roles  as  the  rales  of  this 
court  But,  inasmach  as  the  matter  omitted  was  required 
purely  for  the  convenient  reference  and  information  of  the 
court,  the  motion  is  directed  entirely  to  its  discretion,  and 
we  do  not  deem  it  best  to  follow  the  course  suggested. 
We  desire  to  remark  in  this  connection,  however,  that  ap- 
pellant's argument  that  because  the  transcript  in  this  case 
is  not  voluminous,  and  the  evidence  is  contained  in  a  com- 
mendably  terse  agreed  statement  of  facts,  there  is  no  sub- 
stantial reason  for  printing  the  pleadings  and  statement  in 
the  brief,  is  not  a  good  one,  even  in  the  absence  of  a  rule. 

The  complaint  alleged:  ''That  for  a  long  time  prior  to 
the  5th  day  of  November,  1887,  one  L.  Bostein  was  in- 
debted to  this  plaintiff  in  the  sum  of  11,118,  and  was  the 
owner  of  a  stock  of  goods,  wares  and  merchandise,  situated 
in  the  city  of  Port  To wnsend,  Washington  Territory,  of  the 
value  of  $2,000  and  upwards;'*  and  there  was  no  other  al- 
legation of  the  value  of  the  goods.  Appellant  maintains 
that  for  the  failure  to  allege  the  value  at  the  time  of  the 
taking,  November  7th,  it  must  be  held  that  the  complaint 
was  insufficient;  but  it  seems  that  the  nature  of  the  ac- 
tion was  misconstrued  by  counsel  for  appellant,  who  as- 
sume to  treat  it  as  an  action  for  the  value  of  the  goods, 
whereas  it  is  clearly  one  upon  the  tort  of  the  officer. 
In  the  latter  case,  although  the  value  of  the  goods  at  the 
time  of  their  taking  limits  the  amount  of  the  mortgagee's 
recovery,  where  no  elemen  is  of  special  damage  are  pleaded, 
it  is  not  necessary  to  plead  the  value.  The  damages  are 
here  alleged  to  have  been  $2,000,  and  we  think  that  suffi- 
cient. The  defendant  denied  the  damage  and  the  amount 
thereof;  and  that  was  the  material  issue.  This  was  not  a 
statutory  chattel  mortgage,  such  as  is  contemplated  by  chi^ 
ter  141  of  the  code,  although  the  mortgagee  caused  it  to  be 
recorded.  Here  the  possession  was  forthwith  delivered  to 
the  mortgagee,  and  the  instrument  contained  a  provision 
that  the  mortgagee  might  sell  the  goods  at  private  sale. 
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Althoagh  the  appellant  assails  this  method  of  taking  seoa- 
rity,  we  can  see  no  objection  to  it,  even  nnder  onr  st^atute. 
In  the  absence  of  fraud,  the  parties  can  make  such  agree- 
ment as  they  see  fit.  No  fraud  is'aUeged  in  this  case,  and 
the  mortgagee  was  clearly  entitled  to  the  undisturbed  pos- 
session of  the  goods,  for  disposal  according  to  the  terms  of 
the  contract,  subject  to  a  strict  accounting  for  the  proceeds 
by  the  mortgagee.  Marsh  v.  Wade  y  20  Pac.  Bep.  678;  JBey- 
nolds  V.  Thomas^  28  Kan.  810;  Denny  v.  Van  Dvsen,  27 
Ean.  437 ;  Jones  on  Chattel  Mortgages,  776a.  We  are 
not  here  called  upon  to  decide  whether  or  not  the  inter- 
est of  the  mortgagor  could  be  reached  by  creditors  of  the 
mortgagor  until  after  the  mortgage  debt  was  paid;  the 
officer  took  the  goods  and  treated  them  as  though  the 
appellee  had  no  right  whatever  to  the  goods  or  their  pro- 
ceeds, although,  as  the  evidence  shows,  he  had  full  knowl- 
edge of  the  mortgage  and  the  possession  of  the  appellee. 
He  afterwards  sold  and  scattered  them  beyond  recall; 
and  he  now  claims  that  the  sum  which  he  derived  from 
their  sale  is,  at  most,  the  measure  of  appellee*s  damage. 
Neither  chapter  141,  nor  the  attachment  law  of  1886,  in 
oar  judgment,  bears  any  such  construction.  Chapter  141 
contemplates  that  the  possession  of  the  mortgaged  property 
by  the  mortgagor  gives  the  officer  acting  at  the  instance  of 
other  creditors,  the  right  to  take  the  property  from  his 
possession^nd  sell  it  subject  to  the  Hen  of  the  mortgage, 
to  any  purchaser,  and  this  includes  the  right  to  deliver  the 
possession  to  the  purchaser.  But  in  doing  this,  he  cannot 
sell  so  as  to  render  it  impossible  for  the  mortgagee  to  follow 
the  property  into  the  haads  of  the  purchaser.  Certainly 
the  mortgagee  in  possession  is  in  no  worse  position  than 
the  mortgagee  who  leaves  the  mortgaged  property  in  the 
hands  of  the  mortgagor.  We  hold  that  in  this  case,  in  the 
absence  of  any  allegation  of  special  damage,  the  appellee 
was  entitled  to  recover  the  amount  of  his  debt  and  interest 
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thereon,  not  exceeding  the  valae  of  the  goods  at  the  time 
of  their  taking. 

Certain  cases  were  cited  by  appellee  to  the  point  that  he 
was  entitled  to  his  debt  and  interest  without  regard  to  the 
value  of  the  goods,  but  they  do  not  maintain  the  position 
assumed.  In  NorHs  v.  McCanna,  29  Fed.  Bep.  757,  the 
court  said:  ''  No  question  was  raised  but  that  the  value  of 
the  goods  exceeded  plaintiff's  debt,*'  from  which  we  pre- 
sume that  there  had  been  a  finding  as  to  the  value.  In 
Wood  V.  Franks,  56  Cal.  217,  the  controlling  statute  (Civil 
Code,  §  2969)  provided  thus:  ''Before  the  property  is  so 
taken  (by  a  sheriff  taking  mortgaged  personal  property), 
the  officer  must  pay  or  tender  to  the  mortgagee  the  amount 
of  the  mortgage  debt  and  interest,"  etc.,  and  the  court 
held  that  an  officer  who  took  mortgaged  property  without 
such  tender  assumed  the  pajrment  of  the  debt.  But  we 
have  no  such  statute. 

Appellee  also  maintains  that  if  he  is  not  entitled  to  his 
debt  and  interest,  without  regard  to  the  value  of  the  mort- 
gaged property,  the  burden  is  upon  the  officer  to  show  the 
property  taken  to  be  of  less  value  than  the  amount  of  the 
debt  and  interest;  and  cites  Smith  v,  Tooke^  20  Tex.  751; 
Pardee  v.  Robertsoriy  6  Hill,  550,  and  other  cases  in  sup- 
port. But  an  examination  of  thpse  cases  shows  that  they 
were  actions  against  officers  for  their  failure  to  make  return 
of  executions  wherein  the  gravamen  of  the  controversy  was 
the  failure  of  duty  on  the  part  of  the  officer,  which  is  not 
in  any  sense  parallel  to  the  case  at  bar;  and  we  can  not 
agree  to  the  proposition.  In  all  cases  where  damage  results 
from  neglect  of  official  duty  on  the  part  of  an  officer,  there 
are  many  presumptions  justly  indulged  against  him;  but 
here  the  defendant  is  not  sued  as  an  officer  at  all,  much 
less  upon  any  alleged  neglect;  nor  should  we  know  him  as 
an  officer,  but  for  his  answer,  wherein  he  endeavors  to  ex- 
cuse his  act  because  he  was  an  officer,  acting  under  lawful 
process.  • 
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Thus  far  the  better  of  this  appeal  is  with  the  appellee, 
and  we  should  have  been  content  to  affirm  with  a  slight 
modification^  were  it  not  that  the  cause  comes  to  us  weighted 
with  another  objection  which  we  deem  so  vital  as  to  neces- 
sitate a  reversal  and  new  trial.  The  parties  desiring  a 
trial  by  the  court  without  a  jury  or  the  actual  presence  of 
witnesses,  agreed  upon  and  filed  a  statement  of  facts  and 
submitted  the  case  upon  ii  From  the  statement  the  court 
found  the  facts,  and  both  statement  and  findings  are  in  the 
record;  and  one  of  appellant's  assignments  of  error  is,  that 
neither  in  the  statement  nor  in  the  findings  is  there  any 
reference  whatever  to  the  value  of  the  goods  seized  by  the 
officer.  It  is  a  fact  that  there  is  no  evidence,  and  therefore 
no  finding  of  this  value,  which,  under  our  view  of  the  case, 
as  hereinbefore  stated,  was  necessary  to  support  the  judg- 
ment. Under  chapter  17  of  the  code  the  findings  of  the 
court  stand  as  a  verdict,  and  must  be  equally  supported  by 
testimony.  Had  this  case  been  tried  by  a  jury  upon  the 
agreed  statement,  and  a  charge  that  the  appellee  was  entitled 
to  a  verdict  for  his  debt  and  interest,  not  exceeding  the 
value  of  the  goods,  their  verdict  for  any  amount  would 
have  been  set  aside,  since  they  would  have  had  no  basis  at 
all  for  their  findings. 

The  judgment  also  included  $46  expenses  found  to  have 
been  incurred  by  the  appellee  for  the  rent  of  the  building 
in  which  the  goods  were  kept  by  him.  This  should  not 
have  been  so  included,  as  it  was  an  item  of  special  damage, 
which,  although  recoverable,  was  not  alleged  in  the  com- 
plaint. 

The  judgment  is  reversed,  and  anew  trial  ordered,  with 
costs  to  the  appellant,  not  including  the  expense  for  his 
defective  brief. 

Anders,  C.  J.,  and  Hoyt,  Scott,  and  Dunbab,  JJ., 
concur. 
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CON8TITUTIOKAL  LjLW  —  OPIUM  SMOKING. 

Code  Waah.  T.,  §  2073,  as  amended  by  acts  1883^  p.  30>  pnmding 
that  ''any  person  or  persons  who  shall  smoke  or  inhale  opium, 
.  .  .  shall  be  deemed  guilty  of  a  misdemeanor,"  is  not  unconsti- 
tutional on  the  ground  that  it  involres  a  deprivation  of  liberty  and 
property  without  due  process  of  law.  (Scott  and  8tiu»,  JJ., 
dissent.) 

Appeal  from  District  Court,  King  Couniy* 
The  facts  are  stated  in  the  opinion. 

Humes  A  Andrews^  for  appellant. 

The  smoking  and  inhaling  of  opium  is  a  vice,  and  the 
validity  of  all  laws  having  for  their  object  the  restraint  of 
such  vice,  must  be  construed  bj  the  same  rules  of  con- 
struction as  laws  having  for  their  objects  the  restraint  and 
regulation  of  other  vices. 

It  cannot  be  made  a  legal  wrong  for  one  to  become  in- 
toxicated in  the  privacy  of  his  room.  Tiedeman  on  Lim- 
itation of  Police  Powers,  g  68.  The  right  of  every  man 
to  do  what  he  will  with  his  own,  not  interfering  with  the 
reciprocal  rights  of  others,  is  accepted  among  the  funda- 
mentals of  our  law.  Cooley,  Const.  Lim.  g  385;  Tiede- 
man, Police  Powers,  §  68. 

The  inalienable  right  to  ''  liberty  and  pursuit  of  happi- 
ness "  is  violated  when  a  man  is  prohibited  from  doing 
what  does  not  involve  a  trespass  on  others.  Tiedemany 
Police  Powers,  p.  152.  That  the  vice  of  smoking  opium 
is  grossly  immoral  is  no  argument  in  favor  of  the  validity 
of  this  statute.  The  police  power  of  the  state  cannot  be 
brought  into  operation  for  the  purpose  of  exacting  obedi- 
ence to  the  rules  of  morality,  and  banishing  vice  and  sin 
from  the  world.  The  municipal  law  has  only  to  do  with 
trespasses.   It  can  not  be  called  into  play  in  order  to  save 


AH  LIM  V.  TERRITORY.  157 


Felft,.lS90.]  Argmnent  of  Couiiael. 


one  from  the  otII  consequences  of  his  own  Tices;  for  a 
violation  of  a  right  bj  the  action  of  another  must  exist  or 
be  threatened  in  order  to  justify  interference  by  law. 
Tiedeman,  Police  Powers,  pp.  160,  151,  302;  1  Black- 
stone,  pp.  123-4. 

The  territorial  legislature  had  only  such  power  as  the 
organic  act  gave  it.  That  power  extended  to  ''all  rightful 
subjects  of  legislation . "  ' '  That  which  the  words  *  righ  tf  ul 
subjects  of  legislation'  stood  for  in  the  minds  of  the 
people  at  the  time  they  were  speaking  them,  is  the  meaning 
that  belongs  to  them  in  this  statute  and  is  the  meaning  we 
must  regard.  To  find  it  out  we  have  recourse  to  the  most 
solemn  and  authoritative  utterances  current  among  the 
people,  namely:  Their  written  constitutions,  statutes  and 
adjudications."    Maynard  v.  Valentine^  2  Wash.  T.  14. 

No  state  in  the  Union  at  the  time  of  the  passage  of  the 
organic  act  had  upon  its  statute  books  a  statute  making 
a  self -regarding  act  or  vice  a  crime,  such  as  drunkenness 
and  the  like,  unless  such  drunkenness  or  other  vice  was 
thrust  upon  the  attention  of  the  public.  No  such  power 
was  given  by  the  constitutions  of  any  of  the  states  to  their 
respective  legislatures,  but  they  guaranteed  to  all  the 
"right  to  life,  liberty  and  the  pursuit  of  happiness.** 

Stratton  it  Fenion  and  /.  T.  Ronald.  forTheTerritorv. 

No  special  constitutional  limitation  or  inhibition  is 
pointed  out  with  which  the  law  in  question  is  in  conflict, 
and  counsel  seem  to  rest  their  case  upon  the  broad  ground 
thai  the  ''  right  to  liberty  and  the  pursuit  of  happiness'*  is 
violated  by  the  prohibition  of  any  act  which  does  not  in- 
v<dve  direct  and  immediate  injury  to  another;  a  reference 
to  some  of  the  subjects  of  penal  legislation,  the  validity  of 
which  has  never  been  questioned,  or,  if  questioned,  has 
been  sustained  by  the  court,  may  serve  to  test  the  sound- 
ness, or  at  least  universality  of  counsel's  ''fundamental 
principle." 

See  Commonwealth  v.  Kneeland^  20  Pick.  206;  People  v. 
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Ruggle8,  5  Am.  Dec.  225;  State  v.  Baltimore^  etc.^  R.  R. 
Co.,  15  W.  Va.  362  (S.  C.  36  Am.  Rep.  803,  814.) 

''The  question  whether  a  statute  is  a  valid  exercise  of 
the  legislative  power  is  to  be  determined  solely  by  refer- 
ence to  constitutional  restraints;  it  may  not  be  declared 
void  because  deemed  to  be  opposed  to  natural  justice  and 
equity."  Bertholf  v.  O'Reilly,  74  N.  T.  509.  See  Davis 
V.  StaJte,  3  Lea  (Tenn.),  378;  People  v.  West,  106  N.  T. 
297;  Thorpe  V.  R.  &  B.  R.  R,  Co.,  27  Vt.  140;  Common- 
taealth  v.  Alger,  7  Cush.  84. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  —  The  defendant  was  indicted  at  the  August 
term  of  the  district  court  for  King  county,  for  the  crime 
of  smoking  opium,  as  follows,  to  wit  (omitting  the  formal 
part  of  the  indictment) :  ''  The  said  Ah  Lim,  on  the  27th 
day  of  September,  A.  D.  1889,  in  the  county  of  King,  in 
the  district  aforesaid,  then  and  there  being,  did  then  and 
there  willfully  and  unlawfully  smoke  opium,  by  then  and 
there  burning  said  opium  and  inhaling  the  fumes  thereof 
through  an  instrument  commonly  known  as  an  opium  pipe, 
contrary  to  the  form  of  the  statute,"  etc. 

To  this  indictment  the  defendant  interposed  a  demurrer 
specifying  several  grounds,  but  the  one  relied  upon  by  the 
defendant,  and  the  pne  to  be  considered  here,  is,  that  the 
statute  upon  which  the  indictment  is  based  is  unconstitu- 
tional as  being  in  violation  of  the  inalienable  right  to  life, 
liberty  and  pursuit  of  happiness;  and  that  it  involves  a 
deprivation  of  liberty  and  property,  through  a  limitation 
upon  the  means  and  ways  of  enjoyment,  without  due  pro- 
cess of  law. 

The  duty  of  passing  upon  the  constitutionality  of  a  law 
should  be  approached  by  the  court  with  the  utmost  cau- 
tion, and  demands  the  most  solemn,  thoughtful  and  pains- 
taking consideration.  And  in  view  of  the  consequences  to 
Beciety  from  the  annulling  of  laws  made  by  the  represen- 
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tatives  of  the  people,  and  presumed  to  have  been  enacted 
in  response  to  the  express  desire  of  the  people,  it  becomes 
the  gravest  question  with  which  courts  have  to  deal ;  and 
we  believe  it  has  been  the  uniform  conviction  of  the  courts 
that  they  ought  not,  and  cannot  in  justice  to  a  co-ordinate 
department  of  the  state  government,  declare  a  law  to  be 
void  without  a  strong  and  earnest;  conviction,  divested  of 
all  reasonable  doubt,  of  its  validity. 

The  following  quotation  from  an  opinion  rendered  by 
Chief  Justice  Mabshall  in  the  case  of  Fletcher  v.  Peck,  6 
Cranch,  87,  commends  itself  to  our  approbation  as  resting 
upon  sound  principles  of  propriety  and  right.  Said  the 
judge:  ** The  question  whether  a  law  be  void  for  its  re- 
pugnancy to  the  constitution,  is,  at  all  times,  a  question  of 
much  delicacy,  which  ought  seldom,  if  ever,  to  be  decided 
in  the  affirmative  in  a  doubtful  case.  The  court,  when  im- 
pelled by  duty  to  render  such  a  judgment,  would  be  un- 
worthy of  its  station  could  it  be  unmindful  of  the  solemn 
obligations  which  that .  station  imposes.  But  it  is  not  on 
slight  implication  and  vague  conjecture  that  the  legislature 
is  to  be  pronounced  to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void." 

The  organic  act  extends  the  power  of  the  territorial 
legislature  to  all  rightful  subjects  of  legislation,  and  when 
once  we  concede  the  rightfulness  of  the  subject,  the  extent 
and  character  of  the  legislation  on  that  subject  cannot  be 
called  in  question  by  the  courts;  it  has  a  right  to  take  a 
comprehensive  view  in  determining  the  necessity  of  the 
law,  and  the  character  of  the  purpose  to  be  accomplished 
by  it.  This  is  the  especial  function  of  the  legislature,  and, 
in  the  investigation  of  legislative  power,  courts  have  noth- 
ing to  do  with  questions  of  policy  or  expediency,  for  as  a 
learned  author  says:  "The  constitution  has  created  the 
legislative  and  the  judicial  departments;  the  one  to  make 
law,  the  other  to  construe  and  administer  it.  It  may  be 
mischievous  in  its  effects,  burdensome  upon  the  people. 
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conflict  with  our  conceptions  of  natural  right,  abstract  jus- 
tice,  or  pare  morality,  and  of  doubtfnl  propriety  in  numer- 
ous respects,  and  yet  we  would  not  be  justified  to  hold  that 
it  was  not  within  the  scope  of  legislative  authority  for  such 
reason;  and,  as  has  been  well  said  by  Mr.  Cooley  in  his 
work  on  Constitutional  Limitations :  '  It  must  be  evident 
to  any  one  that  the  power  to  declare  a  legislative  enact- 
ment void,  is  one  which  the  judge,  conscious  of  the  fallibil- 
ity of  human  judgment,  will  shrink  from  exercising,  in  any 
case  where  he  can  conscientiously  and  with  due  regard  to 
daty  and  official  oath,  decline  the  responsibility. '    The  leg- 
islative and  judicial  are  co-ordinate  departments  of  the 
government,  of  equal  dignity;  each  alike  is  supreme  in 
the  exercise  of  its  proper  functions,  and  cannot  directly  or 
indirectly,  while  acting  within  the  limits  of  its  authority, 
be  subjected  to  the  control  or  supervision  of  the  other, 
without  an  unwarrantable  assumption  by  that   other  of 
power  which,  by  the  constitution,  is  not  conferred  upon  it." 

Of  course  we  do  not  pretend  to  argue  that  it  is  a  respon- 
sibility which  can  at  all  times  be  obviated  or  avoided;  but 
we  insist  that  it  must  always  be  done  with  great  caution  and 
circumspection.  Indeed,  so  weighty  have  the  courts  felt 
this  responsibility,  that  many  courts  have  adopted  a  rule  that 
tbey  will  not  decide  a  legislative  act  to  be  unconstitutional 
by  a  majority  of  a  bare  quorum  of  the  judges  only.  Many 
courts  have  held  that  before  a  law  can  be  pronounced  un- 
constitutional some  particular  prohibition  must  be  pointed 
out.  In  the  case  of  Bertkolf  v.  O'Reilly,  74  N.  Y.  511, 
Justice  Andrews  in  rendering  the  opinion  of  the  court 
says:  "The  question  whether  the  act  under  consideration 
is  a  valid  exercise  of  legislative  power  is  to  be  determined 
solely  by  reference  to  constitutional      .  prohi- 

bitions. The  legislative  power  has  no  other  limitation.  If 
an  act  can  stand  when  brought  to  the  test  of  the  constitu- 
tion, the  question  of  its  validity  is  at  an  end,  and  neither 
the  executive  nor  judicial  department  of  the  government 
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can  refuse  to  recognize  or  enforce  it.  The  theory  that 
laws  may  be  declared  void  when  deemed  to  be  opposed  to 
natural  justice  and  equity,  although  they  do  not  violate 
any  constitutional  provision,  has  some  support  in  the  dicta 
of  learned  judges,  but  has  not  been  approved,  so  far  as  we 
know,  by  any  authoritative  adjudication,  and  is* repudiated 
by  numerous  authorities.     .  No  law  can  be  pro- 

nounced invalid  for  the  reason  simply  that  it  violates  our 
notions  of  justice,  is  oppressive  and  unfair  in  its  operation, 
or  because,  in  the  opinion  of  some  or  all  of  the  citizens  of 
the  state,  it  is  not  justified  by  public  necessity,  or  designed 
to  promote  the  public  welfare." 

The  remedy  for  unjust  or  unwise  legislation,  not  ob- 
noxious to  constitutional  objections,  is  to  be  found  in  a 
change  by  the  people  of  their  representatives  according  to 
the  methods  provided  by  the  constitution. 

Again,  in  People  v.  West,  106  N.  Y.  293  (12  N.  E.  Eep. 
610),  the  court  says:  "The  power  of  the  legislature  to 
define  and  declare  public  offenses  is  unlimited,  except  in  so 
far  as  it  is  restrained  by  constitutional  provisions  and  guar- 
anties. A  legislative  act  is  presumptively  valid,  and  who- 
ever questions  its  validity  must  be  able  to  point  to  some 
limitation  or  restriction,  or  to  some  guaranty,  in  the  con- 
stitution of  the  state  or  the  United  States,  which  it  violates, 
before  its  operation  can  be  stayed  or  the  court  be  called 
upon   to  pronounce  it  void.  .      The  unneces- 

sary multiplication  of  mere  statutory  offenses  is  undoubt- 
edly an  evil,  and  the  general  interests  are  best  promoted 
by  allowing  the  largest  practicable  liberty  of  individual 
action;  but  nevertheless  the  justice  and  wisdom  of  penal 
legislation,  and  its  extent,  within  constitutional  limits, 
is  a  matter  resting  in  the  judgment  of  the  legislative 
branch  of  the  government,  with  which  courts  cannot 
interfere." 

Whether  or  not  the  main  current  of  decisions  flows  in 
the  exact  direction  taken  by  the  court;  in  the  New  York 
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cases,  we  are  satisfied  that  the  doctrine  is  well  established, 
that  the  power  of  the  legislature  cannot  be  restrained  by 
the  courts  upon  considerations  of  policy  or  supposed  natu- 
ral equity.  Were  this  power  given  to  the  courts,  the  law, 
instead  of  being  administered  and  decided  upon  uniform 
principles,'  would  be  decided  according  to  the  particular 
bent  or  inclination  of  mind  of  the  ruling  judge.  What 
would  appeal  to  one  judge  as  natural  equity  would  not  be 
so  received  by  another,  and  the  different  views  of  what 
constitutes  a  natural  equity  would  only  be  equaled  in  num- 
ber by  the  number  of  judges  on  the  bench,  each  judge  fol- 
lowing his  own  ideas  of  abstract  right,  not  limited  to  any 
well-defined  path  of  investigation,  but  controlled  and  im- 
pelled only  by  his  personal  ideas  of  what  ought  or  ought 
not  to  be  allowed  in  a  particular  case;  pointed  in  no  defi- 
nite direction,  but  drifting  aimlessly  like  mariners  at  sea 
under  a  clouded  sky  with  neither  compass  nor  log. 

''Of  late  years  it  has  been  much  the  fashion,'"  says 
Judge  Bell,  in  Commonwealth  v.  Mc  Williams^  11  Pa.  St. 
61,  70,  ''to  impeach  the  action  of  the  legislature  as  uncon- 
stitutional when  it  happens  not  to  accord  with  the  party's 
notion  of  abstract  right."  But,  says  the  court  in  Davis 
V.  State,  3  Lea,  376,  "whether  a  statute  is  'contrary  to  the 
genius  of  a  free  people'  is  a  question  for  the  legislature, 
not  the  judge;  it  cannot  be  annulled  upon  supposed  natural 
equity,  the  inherent  rights  of  freemen,  or  any  general  and 
vague  interpretation  of  a  provision  of  the  constitution  be- 
yond its  plain  and  obvious  import."  The  judiciary  could 
not  set  aside  a  law  free  from  conflict  with  the  constitution 
because  it  seemed  unjust.  It  could  only  interfere  by  over- 
stepping the  limits  of  its  sphere,  by  appropriating  to  itself 
a  power  beyond  its  province,  and  by  setting  an  example 
which  other  organs  of  the  government  might  not  be  slow 
to  follow.  It  is  its  peculiar  duty  to  keep  the  first  lines 
of  the  constitution  clear;  and  not  to  stretch  its  power  in 
order  to  correct  legislative  or  executive  abuses.     Every 
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branch  of  the  goyernment,  the  judicial  included,  does  in- 
justice for  which  there  is  no  remedy,  because  eyerything 
hnman  is  imperfect. 

The  legislatiye  power  ''  may  be  unwisely  exercised  or 
abused,  yet  it  is  a  power  entrusted  by  the  constitution  to 
the  legislature,  which,  while  exercised  within  the  scope  of 
the  grant,  is  subject  alone  to  their  discretion;  with  which 
the  judicial  tribunals  haye  no  right  to  interfere  because, 
in  their  judgment,  the  action  of  the  legislature  is  contrary 
to  the  principles  of  natural  justice."  Williams  v.  Cam- 
mack,  27  Miss.  209. 

In  the  case  at  bar  no  special  constitutional  limitation  or 
inhibition  is  pointed  out  with  which  the  law  in  question 
is  in  conflict,  but  it  is  contended  by  the  defense  that  the 
right  of  liberty  and  pursuit  of  happiness  is  yiolated  by 
the  prohibition  of  any  act  which  does  not  inyolve  direct 
and  immediate  injury  to  another. 

Counsel  for  appellant  says  in  his  brief  that  the  parent 
may  be  compelled  to  send  the  child  to  school  so  many 
months  in  the  year;  the  state  may  prescribe  his  studies 
and  may  tax  the  people  to  the  yerge  of  bankruptcy  to 
mould  the  infant's  mind  to  its  liking;  but  this  right,  he 
urges,  is  on  the  ground  that  the  child  is  the  ward  of  the 
state,  and  that  such  jurisdiction  ceases  when  it  becomes  of 
age.  It  is  difficult  to  see  how  the  question  of  inalienable 
rights  can  be  afl^cted  by  age,  when  the  law  prescribes  the 
age  at  which  the  ward  arrives  at  his  majority,  and  the  time 
at  which  the  inalienable  rights  attach.  Doubtless  the  true 
theory  on  which  compulsory  education  is  sustained  is,  that 
the  state  has  an  interest  in  the  intellectual  condition  of 
each  of  its  citizens,  recognizing  the  fact  that  society  is  but 
an  aggregation  of  indiyiduals,  and  that  the  moral  or  intel- 
lectual plane  of  society  is  eleyated  or  degraded  in  propor- 
tion to  the  plane  occupied  by  its  indiyidual  members,  and 
that  the  education  is  not  compelled  for  the  benefit  of  the 
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child  during  its  minority,  or  for  its  exclusive  benefit  after 
its  majority. 

The  state  has  an  undisputed  right  to,  and  does  provide 
gymnasium  attachments  to  its  schools,  and  prescribes  calis- 
thenio  exercises  for  the  muscular  development  of  school 
children.  The  object  to  be  obtained  is  not  for  the  exclu- 
sive benefit  of  the  child.  The  state  has  an  interest  in  the 
health  of  its  citizens,  and  has  a  right  to  see  to  it  that  its 
citizens  are  self-supporting.  It  is  burdened  with  taxation 
to  build  and  maintain  jails  and  penitentiaries  for  the  safe 
keeping  of  its  criminals,  and  to  protect  ite  law-abiding 
subjects  from  their  ravages.  It  is  taxed  to  maintain  insane 
asylums  for  the  safe-keeping  and  care  of  those  who  become 
insane  through  vicious  habits  or  otherwise.  It  is  compelled 
to  maintain  hospitals  for  its  sick,  and  poorhouses  for  the 
indigent  and  helpless,  and  surely  it  ought  to  have  no  small 
interest  in,  and  no  small  control  over,  the  moral,  mental 
and  physical  condition  of  its  citizens. 

If  the  state  concludes  that  a  given  habit  is  detrimental 
to  either  the  moral,  mental  or  physical  well-being  of  one  of 
its  citizens  to  such  an  extent  that  it  is  liable  to  become  a 
burthen  upon  society,  it  has  an  undoubted  right  to  restrain 
the  citizen  from  the  commission  of  that  act;  and  fair  and 
equitable  consideration  of  the  rights  of  other  citizens  make 
it  not  only  its  right,  but  its  duty,  to  restrain  him.  If  a  man 
willfully  cuts  ofif  his  hand  or  maims  himself  in  such  a  way 
that  he  is  liable  to  become  a  public  charge,  no  one  will 
doubt  the  right  of  the  state  to  punish  him;  and  if  he 
smokes  opium,  thereby  destroying  his  intellect  and  shat- 
tering his  nerves,  it  is  difficult  to  see  why  a  limitation  of 
power  should  be  imposed  upon  the  state  in  such  a  case. 
But  it  is  urged  by  the  defense  that  a  moderate  use  of 
opium,  or  that  the  moderate  use  of  an  opium  pipe,  is  not 
deleterious,  and  consequently  cannot  be  prohibited.  Wo 
answer  that  this  is  a  question  of  fact  whicli  can  only  be 
inquired  into  by  the  legislature.     Smoking  opium  is  a 
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recognized  evil  in  this  coantrj.  It  is  a  matter  of  general 
information  that  it  is  an  insidious  and  dangeroas  vice,  a 
loathsome,  disgusting  and  degrading  habit  that  is  becom- 
ing dangerously  common  with  the  youth  of  the  country, 
and  that  its  usual  concomitants  are  imbecility,  pauperism 
and  crime.  It  has  been  regarded  as  a  proper  subject  of 
legislation  in  every  western  state,  and  it  is  admitted  by 
counsel  for  the  defense  in  the  argument  of  this  case  that 
the  statute  in  relation  to  the  suppression  of  joints  kept  for 
(he  purpose  of  smoking  opium  was  constitutional  and 
right. 

Granted  that  this  is  a  proper  subject  for  legislative  en- 
actment and  control,  no  limit  can  be  placed  on  the  legisla- 
tive discretion.  It  is  for  the  legislature  to  place  on  foot  the 
inquiry  as  to  just  in  what  degree  the  use  is  injurious;  to  col- 
late all  the  information  and  to  make  all  the  needful  and 
necessary  calculations.  These  are  questions  of  fact  with 
which  the  court  cannot  deal.  The  constitutionality  of  laws 
is  not  thus  to  be  determined.  Some  criticism  has  been 
made  on  the  fact  that  the  statute  did  not  declare  in  its  title 
the  purpose  for  which  it  was  enacted.  This  is  not  neces- 
sary for  the  validity  of  a  penal  statute,  and  does  not  affect 
the  constitutionality  of  its  provisions.  People  v.  West,  106 
N.  Y.  297(12  N.  E.  Rep.  610). 

It  is  common  to  indulge  in  a  great  deal  of  loose  talk  about 
natural  rights  and  liberties,  as  if  these  were  terms  of  well- 
defined  and  unchangeable  meaning.  There  is  no  such  thing 
as  an  absolute  or  unqualified  right  or  liberty  guaranteed  to 
any  member  of  society.  Natural  rights  and  liberties  of  a  sub- 
ject are  relative  expressions  and  have  relative  or  changeable 
meanings.  What  would  be  a  right  of  liberty  in  one  state 
of  society  would  be  an  undue  license  in  another.  The  nat- 
ural rights  of  the  subject  or  his  rightful  exercise  of  liberty 
in  the  pursuit  of  happiness,  depends  largely  upon  the  amount 
of  protection  which  he  receives  from  the  government.  Gov- 
ernments in  their  earlier  existence  afforded  but  little  pro- 
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tection  to  their  subjects,  consequently  the  subject  had  a 
right  to  pursue  his  happiness  without  much  regard  to  the 
rights  of  the  government.  The  reciprocal  relations  were 
not  large — he  yielded  up  but  little  and  received  but  little. 
If  he  was  strong  enough  to  buffet  successfully  with  the 
world,  all  well  and  good;  if  not,  he  must  live  on  the  charity 
of  individuals  or  die  neglected  on  the  highway.  But  now 
all  civilized  governments  make  provisions  for  their  unfor- 
tunates; and  progress  in  this  direction  has  been  wonderful 
even  since  noted  sages  like  Blackstone.  lectured  upon  the 
inalienable  rights  of  man.  Not  only  is  the  protection  of 
individual  properly  becon^ing  more  secure,  but  the  vicious 
are  restrained  and  controlled,  and  the  indigent  and  unfor- 
tunate are  maintained  at  the  expense  of  the  government,  in 
comfort  and  decency,  and  the  natural  liberties  and  rights  of 
the  subject  must  yield  up  something  to  each  one  of  these 
burthens  which  advancing  civilization  is  imposing  upon  the 
state.  It  is  not  an  encroachment  upon  the  time-honored 
rights  of  the  individual,  but  it  is  simply  an  adjustment  of 
the  relative  rights  and  responsibilities  incident  to  the 
changing  condition  of  society. 

Our  conclusion  is,  that  the  law  in  question  involves  no  in- 
alienable right.  It  may  be  radical,  injudicious  and  wrong; 
but,  as  we  have  before  indicated,  these  are  questions  solely 
for  legislative  investigation  and  discretion,  and  as  has  been 
said  by  Judge  Story,  ''Judges  should  regard  it  as  their 
duty  to  interpret  laws  and  not  to  wander  off  into  specula- 
tions upon  their  policy." 

The  judgment  of  the  court  below  is  affirmed. 

Anders,  C.  J.,  and  Hoyt,  J.,  concur. 

Scott,  J.  (dissenting).  —  I  cannot  agree  with  the  de- 
cision rendered  in  this  case.  That  part  of  the  act  upon 
which  the  indictment  is  founded,  is,  in  my  opinion,  void. 
It  is  as  follows:  "Any  person  or  persons  who  shall  smoke 
or  inhale  opium       •        .        •       shall  be  deemed  guilty 
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of  a  misdemeanor/' etc.  Session  laws  of  1883,  p.  30.    It  is 
amendatory  of  g  2073  of  chapter  149  of  the  code,  1881. 

The  chapter  is  entitled  ''  Smoking  and  inhaling  opium,'* 
and  apparently  was  mainly  intended  to  prohibit  the  keep* 
ing  of  resorts  for  the  smoking  of  opinm,  and  to  this  ex- 
tent was  a  legitimate  exercise  of  police  powers.  The  pur- 
pose for  which  the  amendment  was  adopted  is  not  declared, 
either  in  the  entitling  or  in  the  body  of  the  act,  and  cannot 
easily  be  arrived  at.  The  acts  prohibited  therein  have  no 
reference  to  the  keeping  of  a  resort. 

The  only  other  legislation  we  have  found  upon  the  sub- 
ject is  contained  in  an  act  approved  November  6th,  1877, 
which  amends  §  13  of  an  act  approved  November  12th, 
1875,  entitled  ''An  act  defining  nuisances  and  securing 
remedies."  The  chapter  in  the  code  does  not  refer  in  any 
way  to  this  act.  All  these  laws  were  passed  by  our  vari- 
ous legislatures  while  we  were  under  a  territorial  form  of 
government. 

The  offense  charged  in  this  case  cannot  be  held  to  be  a 
nuisance,  for  it  relates  purely  to  the  private  action  or  con- 
duct of  the  individual,  and  must  not  be  confounded  with 
those  acts  which  directly  affect  the  public.  It  is  thought 
that  the  act  in  question  is  aui  generis,  that  there  is  none 
other  of  a  similar  nature  in  force  in  this  country,  or  one 
that  has  ever  been  sustained  by  the  courts  since  we  became 
an  independent  nation,  although  there  may  be  an  occa- 
sional instance  somewhat  closely  allied  to  it. 

Legislation,  however,  has  ordinarily  been  confined  to 
those  cases  where  the  act  of  the  person  directly  and  clearly 
affected  the  public  in  some  manner.  But  here  a  single  in- 
halation of  opium,  even  by  a  person  in  the  seclusion  of 
his  own  house,  away  from  the  sight  and  without  the  knowl- 
edge of  any  other  person,  constitutes  a  criminal  offense 
under  this  statute.  And  this  regardless  of  the  actual  effect 
of  the  particular  act  upon  the  individual,  whether  bene- 
ficial or  injurious. 
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It  is  urged  that  there  could  be  no  conviction  in  snch  a 
case  for  the  want  of  proof.  But  the  difficulty  or  impossi- 
bility of  conviction  could  not  affect  the  criminality  of  the 
act.  Also  the  evidence  might  sometimes  be  furnished  by 
the  admission,  or  confession  of  the  guilty  party,  if  in  no 
other  way.  It  is  admitted  that  this  law  can  only  be  sus- 
tained upon  some  one  or  more  of  the  following  grounds, 
viz. :  That  smoking  or  inhaling  opium  injures  the  health  of 
the  individual,  and  in  this  way  weakens  the  state.  That  it 
tends  to  the  increase  of  pauperism.  That  it  destroys  the 
moral  sentiment  and  leads  to  the  commission  of  crime.  In 
other  words,  that  it  has  an  injurious  effect  upon  the  indi- 
vidual, and,  consequently,  results  indirectly  in  an  injury  to 
the  community.  And  it  is  claimed  that  we  must  presume 
that  the  legislature  had  some  one  or  more  of  these  objects 
in  view  in  enacting  the  law,  although  there  is  nothing  upon 
the  face  of  the  act  to  indicate  the  legislative  intention. 
This  is  going  to  a  very  great  and  dangerous  extent  to 
sustain  legislation,  in  this  most  important  branch  of  our 
social  structure. 

In  the  case  of  the  PeopU  v.  West,  106  N.  T.  293  (12 
N.  E.  Bep.  610),  in  rendering  its  opinion,  the  court  said: 
'*  It  is  not  necessary  to  the  validity  of  a  penal  statute  that 
the  legislature  should  declare  on  the  face  of  the  statute 
the  policy  or  purpose  for  which  it  was  enacted."  The 
statement  was  apparently  not  necessary  in  the  decision  of 
that  case,  and  it  is  a  noticeable  fact,  in  this  connection, 
that,  in  all  the  cases  cited,  the  purposes  of  the  acts  were 
declared  either  in  the  entitling  or  in  the  body  thereof, 
and  were  placed  upon  some  one  of  the  grounds  mentioned, 
as  affecting  the  health  or  safety  of  the  public.  The  act 
in  question,  in  People  v.  West,  was  entitled  * '  An  act  to 
prevent  deception  in  the  sale  of  dairy  products,  and  to 
preserve  the  public  health." 

In  the  case  of  Bertholf  v.  O'Reilly,  74  N.  T.  509,  which 
involved  the  validity  of  an  act  making  the  owner  of  real 
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estate  whereon  he  permitted  intoxicating  liqnors  to  be 
sold,  liable  for  damages  in  injuries  resulting  to  individuals 
drinking  it,  the  act  declared  its  purpose  to  be  *'  the  sup- 
pression of  intemperance,  pauperism  and  crime." 

In  the  Slaughter  House  Cases,  16  Wall.  36,  inyolTing  an 
act  granting  to  a  corporation  the  exclusive  right  to  main- 
tain slaughter  houses  within  the  limits  of  a  certain  pre- 
scribed district,  and  prohibiting  all  other  persons  from 
building,  keeping  or  having  such  houses  therein,  the  act 
was  entitled  ''An  act  to  protect  the  public  health." 

There  may  be  no  good  reason  for  requiring  the  purpose 
of  the  law  to  be  stated  upon  its  face  in  those  cases  wherein 
the  injurious  effect  of  the  act  prohibited  thereby  is  dem- 
onstrated by  the  act  itself,  like  the  cutting  off  of  the  hand. 
But  there  is  a  substantial  difference  between  such  a  case 
and  those  cases  wherein  the  result  of  the  act,  as  to  its  being 
harmful,  is  doubtful  or  not  apparent,  and  perhaps  occa- 
sionally having  an  opposite  effect  in  the  same  or  different 
individuals.  In  such  cases,  at  least,  the  object  or  purpose 
should  be  expressed. 

In  all  the  cases  above  cited,  the  prohibited  act  directly 
affected  and  concerned  the  public,  not  simply  through  any 
primary  effect  upon  the  particular  person,  and  therefore 
they  do  not  apply  with  much  force  to  the  present  case.  Sec- 
tion 1924  of  the  organic  act  would  seem  to  require  that  the 
object  of  the  law  should  have  been  more  fully  expressed 
in  the  title,  although  it  may  be  doubtful  as  to  whether  it 
is  within  the  reason  there  given.  The  object  must  have 
been  to  serve  some  public  purpose  in  one  of  the  ways 
mentioned,  if  it  is  valid,  not  merely  to  prevent  the  smoking 
of  opium.  That  was  only  the  means  by  which  the  final 
end  or  object  was  to  be  attained.  See  Harland  v.  Terri- 
tory, 3  Wash.  T.  131,  145  (13  Pac.  Kep.  453). 

There  is  no  good  reason  why  the  legislature  should  not 
fairly  declare  the  object  or  purpose  of  all  such  laws,  limit- 
ing the  personal  conduct  of  the  citizen,  at  least,  where  the 
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direct  or  primary  effect  is  upon  himself  only,  and  there  are 
many  good  reasons  why  it  should  be  required. 

Unless  the  legislature  has,  as  it  is  claimed  it  does  have, 
the  absolute  uncontrolled  right  to  determine  that  the  effect 
of  any  personal  act  it  chooses  to  prohibit  is  injurious  to 
the  particular  citizen,  and  this  is  untenable,  then  the  au- 
thority cited,  stating  that  it  is  not  necessary  to  declare  the 
purpose  of  the  act  upon  its  face  (People  v.  West),  is  not 
applicable  here,  as  an  entirely  different  case  is  presented. 
Limiting  the  scope  of  the  act  to  cases  where  injury  results 
would  not  merely  be  declaring  its  purpose,  but  would  be  so 
framing  the  act  as  to  keep  within  the  legislative  province. 
For  clearly  where  there  is  no  resulting  injury  there  is  no 
right  to  restrain,  if  laws  restraining  the  personal  conduct 
can  be  sustained  at  all  where  the  act  forbidden  does  not 
affect  the  public,  except  through  injury  to  the  particular 
individual,  and  thereby  possibly  injuring  the  community 
in  some  one  of  the  ways  specified.  Certainly,  any  idea  of 
carrying  such  laws  to  a  great  extent  would  be  calculated 
for  an  advanced  public  sentiment. 

However,  if  the  act  in  question  declared  that  no  man 
should  willfully  injure  himself  by  smoking  or  inhaling 
opium,  thereby  limiting  its  scope  to  such  cases  where 
injury  resulted,  there  would  be  strong,  and  I  think  valid, 
reasons  for  sustaining  it  upon  some  one  or  more  of  the 
grounds  mentioned.  Every  act  of  the  individual  which 
has  a  direct  tendency  to  render  him  unfit  to  perform  the 
duties  he  owes  to  society,  is  a  rightful  subject  of  legisla- 
tion. The  principle  is  a  just  and  legal  one.  A  man  has 
no  right  to  do  that  which  will  render  himself  an  imbecile, 
or  a  pauper.  Society  has  an  interest  in  the  promotion 
and  preservation  of  the  bodily,  mental  and  moral  health  of 
"^ch  individual  citizen.  And  laws  tending  to  such  results 
should  be  upheld  in  all  reasonable  ways.  But  because  it 
is  ttqe  that  personal  acts  are  rightful  subjects  of  legisla- 
tion t^  the  extent  where  they  clearly  interfere  with  the 
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reciprocal  rights  of  others,  and  their  control  is  generally 
recognized  as  being  within  the  police  powers  of  the  state, 
or  becaose  they  may  be  a  rightful  subject  of  legislation  to 
ihekt  further  extent  where  they  merely  result  in  injury  to 
the  individual  and  thus  less  directly  to  the  state,  which, 
however,  has  not  as  yet  been  very  generally,  if  at  all, 
recognized  heretofore  in  this  nation ;  it  cannot  be  that  every 
self-regarding  act  of  the  person  which  the  legislature  may 
choose  to  prohibit  upon  the  ground  that  it  is  injurious  to 
the  individual,  and  thereby  to  the  state,  must  be  allowed 
to  stand  unquestioned  through  the  courts,  or  that  the 
courts  have  no  duty  to  perform  in  the  premises  as  to  de- 
termining whether  the  legislature  has  exceeded  the  limit  of 
its  legitimate  powers  under  the  constitution,  unless  a  par- 
ticular specific  constitutional  provision  can  be  shown  which 
has  been  violated. 

It  is  the  one  great  principle  of  our  form  of  government, 
expressed  throughout  that  soul-inspiring  document,  our 
national  constitution,  that  the  individual  right  of  self- 
control  is  not  to  be  limited,  only  to  that  extent  which  is 
necessary  to  promote  the  general  welfare.  And  these  are 
not  only  questions  of  natural  right  but  of  constitutional 
right  as  well.  It  is  none  the  less  a  constitutional  guaranty 
because  general  in  its  nature,  or  implied  in  the  bill  of 
rights,  or  because  each  particular  act  wherein  the  will  of 
the  citizen  should  not  be  interfered  with  is  not  pointedly 
and  specifically  guaranteed.  Such  particularity  would  be 
impossible.  When  one  becomes  a  member  of  society  he 
necessarily  parts  with  some  rights  or  privileges  which,  as 
an  individual,  not  afi^ected  by  his  relations  to  others,  he 
might  retain. 

A  body  politic  is  a  social  compact  by  which  the  whole 
people  covenants  with  each  citizen,  and  each  citizen  with 
the  whole  people,  that  all  shall  be  governed  by  certain  laws 
for  the  common  good.  This  does  not  confer  power  upon 
the  whole  people  to  control  rights  which  are  purely  and 
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exclusively  private,  but  it  does  authorize  the  establishing 
of  laws  requiring  each  citizen  to  so  conduct  himself  and 
so  use  his  own  property  as  not  unnecessarily  to  injure 
another.  This  is  the  very  essence  of  government.  See 
Miinn  V.  State  of  Illinoia,  4  Otto,  113. 

It  is  contended  here  that  the  legislature,  being  the  sole 
and  absolute  judge  of  the  effect  upon  the  individual,  of  the 
act  forbidden,  has  decided  every  act  of  smoking  or  inhal- 
ing opium  to  be  injurious  to  the  person  so  doing,  no  mat- 
ter how  long  or  how  short  the  duration,  or  how  great  or 
how  small  tbe  quantity,  or  under  what  conditions  or  circum- 
stances the  same  might  have  been  used,  and  that  there  is 
no  right  of  appeal  to  the  courts  in  this  particular.  Such  a 
construction  of  tbe  law  makes  the  legislature  the  sole  judge 
of  the  constitutionality  of  its  own  acts  of  this  character. 

There  must  be  a  right  of  review  or  control,  to  some  ex- 
tent, in  the  courts.  Each  citizen  is  entitled  to  the  protec- 
tion of  all  the  branches  of  the  government.  A  declaration 
by  the  legislature  as  to  what  the  law  shall  be,  is  not 
necessarily  a  conclusion  reached  by  the  state.  The  legisla- 
ture is  not  the  state,  although  a  very  important  or  essential 
part  of  it.  The  power  to  protect  the  rights  of  the  citizen 
from  the  wrongful  effect  of  such  legislation  is  peculiarly 
adapted  to,  and  within  the  province  of,  the  judicial  branch 
of  the  government,  and  can  be  exercised  in  one  of  two 
ways.  Either  the  scope  of  such  legislation  should  be 
limited  to  those  instances  where  injury  results  as  a  matter 
of  fact,  and  resorting  to  a  trial  in  court  to  prove  that  fact 
in  each  individual  instance,  or  if  this  would  render  an  en- 
forcement of  the  law  impracticable,  and  a  few  must  suffer 
for  the  public  good  by  being  prevented  from  regulating 
iheir  own  personal  conduct  in  some  matters  beneficial  or 
not  harmful  to  them,  in  order  that  another  class  may  be 
prevented  from  like  actions  which  to  such  persons  would 
be  harmful,  then  by  recognizing  a  discretionary  power  in 
the  legislature  to  prohibit  such  acts  entirely,  and  at  the 
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same  time  recognizing  the  duty  of  the  courts  to  correct 
abases  thereof  when  the  act  prohibited  should  have  no 
real  relation  or  tendency  to  produce  any  of  the  resalts 
sought  to  be  avoided. 

To  declare  any  private  act  or  omission  of  the  citizen  to 
be  a  crime,  which  does  not  result  in  any  injury  to  the  per- 
son and  could  not  possibly  affect  society,  under  any  other 
possible  view  except  the  last  one,  would  be  an  unwarranted 
infringement  of  individual  rights,  and  therefore  unconsti- 
tutional. Individual  desires  are  too  sacred  to  be  ruthlessly 
violated  where  only  acts  are  involved  which  purely  apper- 
tain to  the  person,  and  which  do  not  clearly  result  in  an 
injury  to  society,  unless,  possibly,  thus  rendered  necessary 
in  order  to  prevent  others  from  like  actions  which  to  them 
are  injurious. 

A  great  principle  is  involved  in  this  character  of  legisla- 
tion. Suppose  the  legislature  had  forbidden  the  use  of 
opium  in  any  manner.  If  the  unqualified  right  to  prohibit 
its  use  in  one  way  exists,  this  carries  with  it  the  right  to 
prohibit  its  use  entirely.  Substitute  any  other  substance, 
whether  commonly  used  as  medicine,  food  or  drink,  and 
still  such  a  statute  must  be  upheld  if  the  courts  have  no 
right  of  review.  It  is  no  answer  to  say  that  the  legislature 
would  do  nothing  unreasonable.  No  man  knows  as  to 
this.  The  question  is,  has  it  the  arbitrary  power  and  right  ? 
Neither  is  it  a  sufficient  answer  to  say  that  a  man  may  ap- 
peal to  a  subsequent  legislature  for  redress.  That  where 
such  laws  are  wrongfully  passed,  the  remedy  mast  be 
sought  in  this  way;  and  that  until  another  legislature  is 
convened,  the  citizen  must  tamely  submit  to  and  obey 
the  restrictions  and  commands  of  every  conceivable  law 
relating  to  his  personal  conduct  that  through  some  possible 
legislative  caprice  or  inadvertence  might  find  its  way  upon 
the  statute  books,  before  the  question  could  be  again  sub- 
mitted to  another  legislature  and  its  constitutionality  again 
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be  tried  by  it,  as  that  is  virtaally  what  the  question  would 
be.  If  it  tended  to  promote  the  public  welfare  in  any  of 
the  ways  specified  it  would  be  constitutional,  and  if  it  did 
not  do  so  it  would  then  be  unconstitutional  and  void.  And 
under  such  a  view  the  legislature  must  decide  this. 

Because  the  right  to  a  trial  in  the  courts  as  to  the  fact  of 
injury,  resulting  from  the  act  in  the  particular  case,  would 
complicate  matters  and  that  it  would  be  difficult  to  convict, 
affords  no  reason  for  taking  away  or  denying  the  right,  un- 
less its  effect  would  be  to  practically  nullify  the  law,  and  not 
even  in  that  case  unless  there  is  some  other  safeguard  that 
must  be  held  sufficient  under  the  circumstances,  such  as  lim- 
iting the  action  of  the  legislature  to  those  matters  wherein 
the  injurious  effects  of  the  prohibited  act  would  be  clearly 
apparent  in  the  great  majority  of  cases.  It  is  better  that 
there  should  be  difficulties  in  the  way  of  conviction,  rather 
than  that  the  citizen  should  be  arbitrarily  and  needlessly 
deprived  of  his  right  to  regulate  his  own  personal  conduct 
in  matters  that  purely  appertain  to  himself,  or  that  his  con- 
stitutional guaranty  of  life,  liberty  and  the  pursuit  of  hap- 
piness should  be  violated.  Laws  that  are  enacted  in 
response  to  a  general  public  sentiment  are  easily  capable 
of  enforcement.  And  otherwise,  in  a  representative  form 
of  government,  where  the  will  of  the  majority  is  supposed 
to  control,  laws  which  do  not  receive  the  popular  support 
ought  not  to  have  been  enacted,  and,  under  such  circum- 
stances, no  great  harm  results  if  they  should  practically 
fail  in  their  execution,  and  become  dead  letters  upon  the 
statute  books. 

Whichever  view  is  taken  of  the  duty  of  the  courts  in 
the  premises  —  whether  to  hold  such  laws  must  be  limited 
to  instances  where  injury  results  to  the  particular  person 
or  otherwise  —  the  act  in  question  should  be  held  void.  It 
is  altogether  too  sweeping  in  its  terms.  I  make  no  ques- 
tion  but  that  the  habit  of  smoking  opium  may  be  repulsive 
and  degrading.     That  its  effect  would  be  to  shatter  the 
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nerves  and  destroy  the  intellect;  and  that  it  may  tend  to 
the  increase  of  pauperism  and  crime.     Bat  there  is  a  vast 
difference  between  the  commission  of  a  single  act,  and  a 
confirmed  habit.     There  is  a  distinction  to  be  recognized* 
between  the  use  and  abuse  of  any  article  or  substance. 

It  is  also  a  well-known  fact  that  opium,  in  its  different 
forms,  is  frequently  administered  as  a  medicine  with  bene- 
ficial results;  and  while  it  may  not  be  customary  to  admin- 
ister it  by  way  of  inhalation,  yet  the  legislature  should  not 
arbitrarily  prevent  its  use  in  such  a  manner.     If  this  act 
must  be  held  valid  it  is  hard  to  conceive  of  any  legislative 
action  affecting  the  personal  conduct,  or  privileges  of  the 
individual  citizen,  that  must  not  be  upheld.     We  have 
been  cited  to  no  law,  which  has  been  sustained,  that  goes 
to  the  extent  that  this  one  does.   It  has  no  reference  to  the 
manufacture  or  sale  of  the  substance.    It  is  not  based 
upon  any  pernicious  example  that  the  commission  of  the 
act  might  be  to  others.     The  prohibited  act  cannot  affect 
the  public  in  any  way  except  through  the  primary  personal 
injury  to  the  individual,  if  it  occasions  him  any  injury. 
It  looks  like  a  new  and  extreme  step  under  our  govern- 
ment in  the  field  of  legislation,  if  it  really  was  passed  for 
any  of  the  purposes  upon  which  that  character  of  legisla- 
tion can  be  sustained,  if  at  all.     An  act  somewhat  similar 
to  it  was  held  void  in  re  Ah  Jow,  29  Fed.  Bep.  181. 

In  former  times  laws  were  sometimes  passed  limiting 
individual  conduct  in  ways  that  are  now  considered  ridic- 
ulous. Such  as  regarding  the  number  of  courses  permis- 
sible at  dinner.  The  length  of  pikes  that  might  be  worn 
on  the  shoes,  etc.  But  these  were  founded  on  the  pique 
or  whims  of  an  exacting  and  tyranical  aristocracy,  rather 
than  on  reason.  Or,  as  in  the  case  of  the  Connecticut  blue 
laws,  upon  views  of  propriety  or  religion  that  do  not  now 
obtain  with  anything  like  the  former  degree  of  strictness. 

Judge  Oooley,  in  his  admirable  work  on  Constitutional 
Limitations,  star  page  386,  says:  ''  In  former  times  sump* 
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tuary  laws  were  sometimes  passed,  and  they  were  even 
deemed  essential  in  repablics  to  restrain  tbelaxury  so  fatal 
to  that  species  of  government.  Bnt  the  ideas  which  sug- 
gested such  laws  are  now  exploded  atterly,  and  no  one 
would  seriously  attempt  to  justify  them  in  the  present  age. 
The  right  of  every  man  to  do  what  he  will  with  his  own, 
not  interfering  with  the  reciprocal  right  of  others,  is  ac- 
cepted among  the  fundamentals  of  our  law.  The  instances 
of  attempt  to  interfere  with  it  have  not  been  numerous 
since  the  early  colonial  days. 

"  A  notable  instance  of  an  attempt  to  substitute  the  legis- 
lative judgment  for  that  of  the  proprietor,  regarding  the 
manner  in  which  he  should  use  and  employ  his  property, 
may  be  mentioned.  In  the  State  of  Kentucky,  at  an  early 
day,  an  act  was  passed  to  compel  the  owners  of  wild  lands 
to  make  certain  improvements  upon  them  within  a  speci- 
fied time,  and  it  declared  them  forfeited  to  the  state  in  case 
the  statute  was  not  complied  with.  It  would  be  difficult 
to  frame,  consistently  with  the  general  principles  of  free 
government,  a  plausible  argument  in  support  of  such  a 
statute.  It  was  not  an  exercise  of  the  right  of  eminent 
domain,  for  that  appropriates  property  to  some  specific  pub- 
lic use  upon  making  compensation.  It  was  not  taxation,  for 
that  is  simply  an  apportionment  of  the  burden  of  support- 
ing the  government.  It  was  not  a  police  regulation,  for 
that  could  not  go  beyond  preventing  an  improper  use  of 
the  land  with  reference  to  the  due  exercise  of  rights  and 
enjoyment  of  legal  privileges  by  others.  It  was  purely  and 
simply  a  law  to  forfeit  a  man's  property  if  he  failed  to  im- 
prove it  according  to  a  standard  which  the  legislature  had 
prescribed.  To  such  a  power,  if  possessed  by  the  govern- 
ment, there  could  be  no  limit  but  the  legislative  discretion; 
and  if  defensible,  on  principle,  then  a  law  which  should 
authorize  the  officer  to  enter  a  man's  dwelling  and  seize 
and  confiscate  his  furniture  if  it  fell  below,  or  his  food  if  it 
exceeded,  an  established  legal  standard,  would  be  equally 
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SO.  But  in  a  free  coantry  sacb  laws,  when  mentioned,  are 
condemned  instinctively."  This  statute  referred  to,  was 
sabsequently  declared  nnconstitutional  in  Gaines  v.  Bu^ 
ford,  1  Dana,  484,  as  appears  in  the  note  in  said  work. 

In  Mugler  v.  Kansas,  123  U.  S.  623  (8  Sup.  Ot.  Rep. 
273),  which  was  a  case  arising  under  the  prohibitory  liquor 
laws  of  that  state,  the  court  in  its  opinion  discussed  the 
question,  somewhat,  as  to  whether  the  state  could  prohibit 
a  man  from  manufacturing  liquor  for  his  own  personal  use, 
and  concluded  it  could  do  so  if  it  affected  the  rights  and 
interests  of  the  community.  As  to  where  the  power  rested 
to  decide  as  to  this,  the  court  said:  "But  by  whom,  or  by 
what  authority,  is  it  to  be  determined  whether  the  manu- 
facture of  particular  articles  of  drink,  either  for  general  use 
or  for  the  personal  use  of  the  maker,  will  injuriously  affect 
the  public?  Power  to  determine  such  questions  so  as  to  bind 
all  must  exist  somewhere,  else  society  will  be  at  the  mercy 
of  the  few,  who  regarding  only  their  own  appetites  or  pas- 
sions, may  be  willing  to  imperil  the  peace  and  security  of 
the  many,  provided  only  they  are  permitted  to  do  as  they 
please.  Under  our  system,  that  power  is  lodged  with  the 
legislative  branch  of  the  government.  It  belongs  to  that 
department  to  exert  what  are  known  as  the  police  poivers 
of  the  state,  and  to  determine,  primarily,  what  measures 
are  appropriate  or  needful  for  the  protection  of  the  public 
morals,  the  public  health,  or  the  public  safety. 

''  It  does  not  at  all  follow  that  every  statute  enacted 
ostensibly  for  the  promotion  of  these  ends  is  to  be  accepted 
as  a  legitimate  exertion  of  the  police  powers  of  the  state. 
There  are  of  necessity,  limits  beyond  which  legislation 
cannot  rightfully  go.  While  every  possible  presumption 
is  to  be  indulged  in,  in  favor  of  the  validity  of  a  statute, 
the  courts  must  obey  the  constitution  rather  than  the  law- 
making department  of  government,  and  must,  upon  their 
own  responsibility,  determine  whether,  in  any  particular 
case,  these  limits  have  been  passed. "  Here  a  discretionary 
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power  in  the  legislature  is  distinctly  recognized,  and  also  a 
final  revisory  or  restraining  power  in  the  courts  to  correct 
what  may  appear  to  be  abuses.  The  court  further  said, 
quoting  partly  from  Marbury  v.  Madison,  1  Cranch,  137 : 
' "  To  what  purpose  are  powers  limited,  and  to  what  purpose 
is  that  limitation  reduced  to  writing,  if  those  limits  may,  at 
any  time,  be  passed  by  those  intended  to  be  restrained.  The 
distinction  between  a  government  with  limited  and  un- 
limited powers  is  abolished  if  those  limits  do  not  c6nfine 
the  persons  on  whom  they  are  imposed,  and  if  acts  pro- 
hibited and  acts  allowed  are  of  equal  obligation.' 

*•  The  courts  are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.  They  are  at  liberty  —  in- 
deed, are  under  a  solemn  duty  —  to  look  at  the  substance  of 
things,  whenever  they  enter  upon  the  inquiry  whether  the 
legislature  has  transcended  the  limits  of  its  authority.  If, 
therefore,  a  statute  purporting  to  have  been  enacted  to 
protect  the  public  health,  the  public  morals,  or  the  pub- 
lic safety,  has  no  real  or  substantial  relation  to  those  ob- 
jects, or  is  a  palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the  courts  to  so  adjudge, 
and  thereby  give  eflFect  to  the  constitution." 

From  the  best  investigation  I  have  been  able  to  give 
this  subject,  I  am  forced  to  the  conclusion  that  the  judg- 
ment of  the  court  below  should  have  been  reversed,  and 
the  defendant  discharged. 

Stiles,  J.,  concurs  in  the  dissenting  opinion. 
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[No.  16.    Decided  February  28,  1890.] 

Justin  Scammon  v.  Elizabeth  Ward,   Executrix  of  the 
last  ivill  of  William  G,  Ward,  deceased. 

decedent's    estates  —  PRESENTATION    OF    CLAIM    SECURED    BY 

MOBTOAOE. 

Failure  to  present  a  claim  af^ainst  a  decedent's  estate,  secured  by 
mortgage  on  his  land,  within  one  year  after  publication  of  notice  to 
creditors,  as  provided  by  Code  Wash.  T.,  §1467,  will  not  bar  the 
mortgagee's  rights  under  the  mortgage  as  to  the  lands  mortgaged, 
bat  will  only  operate  to  prevent  his  making  any  deficiency  that 
remains  after  exhausting  the  m  )rt^age  1  property  oat  of  the  decedent's 
other  estate. 

Where  the  mortgagee  of  a  decedent's  lands  applies  to  the  probate 
coart,  under  Code  Wash  T. ,  §  1523,  to  compel  the  redemption  of 
land  from  his  mortgage  lien,  or  to  have  the  lands  sold,  under  §  1524, 
and  the  proceeds  applied  upon  the  mortgage  debt,  he  must  apply 
within  the  year  all  >wed  for  the  presentation  of  claims  against  the 
estate. 

Appeal  from  District  Court ,  Klickitat  County, 

This  is  a  special  proceeding  brought  in  the  probate 
court,  under  §g  1523  and  1524  of  Code  Wash.  T.,  by  Justin 
Scammon,  to  require  the  executrix  of  the  estate  of  William 
G.  Ward,  deceased,  to  redeem  certain  real  estate  in  Klick- 
itat county  mortgaged  by  said  Ward  during  his  lifetime, 
or  for  an  order  to  sell  said  premises  to  satisfy  said  mort- 
gage. The  said  Ward  died  on  the  8th  day  of  June,  1887, 
leaving  a  will  and  naming  Elizabeth*  Ward  as  executrix, 
but  the  mortgaged  premises  were  not  specifically  devised. 
The  will  was  admitted  to  probate  August  22,  1887,  and 
said  executrix  qualified  and  entered  on  the  discharge  of  her 
duties  upon  the  27th  day  of  August,  1887,  and  published 
the  notice  to  creditors  required  by  §  1465  of  the  code  on 
the  1st  day  of  September,  1887.  The  said  Scammon  did 
not  present  either  his  note  against  the  testator  or  the  mort- 
gage securing  it  to  said  executrix  within  a  year  after  such 
notice,  but,  on  the  4th  day  of  October,  1889,  a  few  days 
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after  his  note  beoame  due,  began  this  proceeding  asking 
that  the  mortgaged  property  be  sold  to  satisfy  the  mort- 
gage debt,  or  in  case  the  court  should  iiud  it  to  be  benefi- 
cial to  the  estate,  and  not  injurious  to  creditors,  that  said 
executrix  be  ordered  to  redeem  same. 

The  executrix  resisted  the  application,  which  was  de- 
nied by  the  probate  court  and  appeal  taken  to  the  district 
court,  where,  upon  trial  had,  it  was  '*  decreed  that  the  de- 
fendant, as  executrix  of  said  estate,  do  redeem  the  said 
mortgaged  premises  from  said  mortgage  lien  within  six 
months  from  this  date,  but  that  she  is  not  liable,  nor  shall 
she  pay  any  costs  pertaining  to  this  proceeding,  all  of 
which  must  be  borne  by  said  plaintiff." 

From  said  decree  both  parties  appeal. 

Bennett  <fc  Wilson,  and  H.  Dtistin,  for  plaintiff  and  ap- 
pellant. 

The  mortgagee  may  rely  upon  his  lien  without  present- 
ing his  claim,  but  in  that  event  he  has  to  look  to  the  mort- 
gage security  alone  and  has  no  claim  on  the  general  assets 
of  the  estate.  5  Am.  and  Eng.  Enc.  of  Law,  213;  2  Woer- 
ner's  Am.  Law  of  Adm'n,  860;  Allen  v.  Moore,  16  Iowa, 
307;  Putnam  v.  Russell,  17  Vt.  54  (S.  0.  42  Am.  Dec. 
478);  Grafton  Bank  v.  Doe,  19  Vt.  463  (S.  C  47  Am.  Dec. 
697);  Crow  v.  Day,  69  Wis.  637  (8.  0.  36  N.  W.  Bep.  45); 
Smith  V.  Crater,  43  N.  J.  Eq.  636  (S.'c.  12  At.  Rep.  530); 
McCallam  v.  Pleasants,  67  Ind.  542;  Willard  v.  Van 
Leeuioen,  56  Mich.  15  (8.  0.  22  N.  W.  Rep.  185);  Richard'^ 
son  V,  Hickman,  32  Ark.  443. 

Sol,  Smith  and  W»  B.  Preshy,  for  defendant  and  ap- 
pellant. 

The  mortgage  is  the  incident  to  the  note  and  not  the 
principal  part  of  the  contract,  and  the  real  estate  being  as- 
sets in  the  hands  of  the  executrix  of  the  estate  of  the  mort- 
gagor, is  a  claim  within  the  meaning  of  the  statute,  and 
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should  have  been  presented  to  the  executrix  within  the 
year  after  the  first  pablication  of  notice.  See  ^g  1465, 
1467,  1473,  1474  and  1476  of  Code  Wash.  T.;  also  Harper 
v.  Calahan,  46  Cal.  222;  Pitta  v,  Shiply,  46  Cal.  154; 
Walker  v.  Byers,  14  Ark.  247;  Ellis  v.  Polhemus,  27  Cal. 
350;  Clark  v,  Davis,  32  Mich.  154;  O'Doherty  v.  Toole,  15 
Pac.  Rep.  28;  McKcyv,  Jory,  9  West  Coast  Rep.  56. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Plaintiff  instituted  this  proceeding  in  the 
probate  court  of  Klickitat  county,  under  gg  1523  and  1624 
of  the  code,  to  require  said  executrix  to  redeem  certain 
lands  from  the  lien  of  a  mortgage  given  to  the  plaintiff  by 
William  G.  Ward,  who  died  in  June,  1887,  leaving  a  will. 
In  August,  1887,  the  probate  court  of  said  county  admitted 
said  will  to  probate,  and  appointed  defendant  executrix 
thereof.  A  notice  to  creditors  was  duly  published  under 
code,  §  1465,  in  September,  1887.  The  claim  secured  by 
the  mortgage  was  not  presented  to  the  executrix.  The 
lands  covered  by  it  were  a  part  of  Ward's  estate  at  the 
time  of  his  death,  but  were  not  devised  by  him,  nor  was 
their  redemption  provided  for  in  the  will.  In  October, 
1889,  after  the  time  for  presenting  claims  against  the  estate 
had  elapsed,  Scammon  commenced  this  proceeding.  He 
songht  for  no  relief  except  as  against  the  land  mortgaged. 
Defendant  resisted  the  application  upon  two  grounds :  1st. 
That  the  mortgage  debt  was  barred  by  reason  of  its  not 
having  been  presented  within  the  year,  as  provided  by 
g  1467  of  the  code.  2d.  That  if  the  claim  was  not  barred 
the  plaintiff  could  not  apply  to  the  probate  court  after  the 
expiration  of  said  year  without  having  presented  his  claim 
within  the  time  prescribed.  The  probate  court  sustained 
the  objections,  and  the  plaintiff  appealed  to  the  district 
court,  where  the  objections  were  overruled  and  a  redemp- 
tion of  the  land  was  ordered.  Whereupon  the  defendant 
appealed  to  this  court. 
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As  to  the  first  objection  raised  by  the  defendant,  we 
think  that  the  plaintiff's  rights  under  his  mortgage,  as  to 
the  lands  mortgaged,  were  not  barred  by  a  failure  to  pre- 
sent his  claim  secured  thereby  to  the  executrix;  that  the 
failure  to  present  his  claim  would  only  operate  to  prevent 
him  from  making  any  deficiency  that  might  remain  aft«r 
exhausting  the  mortgaged  property,  out  of  the  testator's 
other  estate.  Woerner's  Am.  Law  of  Adm'n,  §  409,  and 
authorities  there  cited;  Allen  v.  Moer,  16  Iowa,  307;  Fish- 
er's  ExW  v.  Mossman,  11  Ohio  St.  42;  Wiltsie  on  Mort. 
Foreclosures,  g  63;  Wood  on  Limitations,  390,  and  cases 
cited  in  note  5  (commencing  on  preceding  page);  Willard 
V.  Van  Leeuwen,  56  Mich.  15;  McClure  v.  Owens,  32  Ark. 
443;  Richardson  v.  Hickman,  32  Ark.  407.  The  only  au- 
thorities produced  by  defendant  holding  a  contrary  doc- 
trine, that  were  not  subsequently  overruled  in  the  same 
courts  where  rendered,  were  from  California,  and  were 
founded  upon  the  provisions  of  a  statute  materially  differ- 
ing from  our  probate  act.  Section  1524  of  the  code,  where 
it  allows  the  mortgagee  to  file  a  claim  for  a  balance  re- 
maining unpaid  after  selling  the  mortgaged  land,  seems  to 
imply  that  it  is  not  necessary  to  present  the  claim  and  have 
it  allowed  or  established  before  applying  to  have  the  lands 
redeemed.  For  if  the  claim  should  be  established  in  the 
first  instance,  subsequent  proceedings  thereunder  in  selling 
the  land  and  applying  the  proceeds  where  a  sale  is  ordered, 
would  be  conducted  by  and  be  within  the  knowledge  of  the 
probate  court  and  the  executor  or  administrator  of  the  es- 
tate, and  it  would  be  an  entirely  idle  and  useless  provision 
to  require  a  filing  and  authentication  of  a  claim  for  a  defi- 
ciency in  such  a  case.  By  holding  that  a  mortgage  debt, 
as  to  the  land  mortgaged,  is  not  barred  by  a  failure  to 
present  the  claim,  the  usefulness  of  this  provision  in  ^  1524 
becomes  apparent,  where  proceedings  are  resorted  to  in  the 
probate  court  to  have  the  land  redeemed,  and  where  a  sale 
ish  ad  tbereinand  an  amount  remains  unsatisfied  thereafter. 
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As  to  the  second  objection  urged,  however,  we  are  of  the 
opinion  that  a  mortgagee  who  wishes  to  apply  to  the  pro- 
bate court  under  §  1523,  to  compel  the  redemption  of  land 
from  his  mortgage  lien  (the  alternative  being  that  when 
the  order  to  redeem  is  not  granted  the  land  must  be  sold 
nnder  §  1524,  and  the  proceeds  applied  upon  the  mortgage 
debt),  whether  he  seeks  any  relief  onteide  the  property 
mortgaged  or  not,  must  so  apply  within  the  year  allowed 
for  the  presentation  of  claims  against  the  estate.  It  is  con- 
trary to  the  intent  of  the  probate  act,  and  also  to  public 
policy  to  allow  these  matters  to  come  in  afterwards.  And 
where  the  application  is  not  made  within  said  time  the 
remedy  must  be  sought  in  a  foreclosure  suit.  Upon  this 
last  ground  the  judgment  of  the  district  court  is  reversed. 

Anders,  C.  J.,  and  Stiles  and  Hoyt,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


[  No.  611.     Decided  March  3,  1890.  ] 

The   Territory   of   Washington   v.  Joseph   Klee  and 

Joseph  Miller. 

E8CHBAT8  —  PROBATE     JURISDICTION  —  DEED     BY     ATTORNEY     IN      FACT 

—  BVIDBNCB  OF    TITLE. 

A  deed  purporting  to  be  made  by  the  attorney  in  fact  of  the 
f^ntor  is  no  evidence  of  the  grantee's  title,  unless  it  is  also  shown 
that  the  attorney  in  fact  had  authority  to  make  the  deed,  or  that  the 
grantee  went  into  possession  under  the  deed. 

A  decree  of  one  probate  court  escheating  property  to  the  terri- 
tory for  the  support  of  public  schools,  because  the  owner  died  in- 
testate, leaving  no  kindred  or  wife,  is  void,  where  the  probate  court 
of  another  county  has  already  granted  letters  of  administration  of 
the  estate,  the  decedent  having  been  a  non-resident,  and  having 
died  outside  of  the  territory,  leaving  property  in  both  counties. 

Where  the  owner  of  lands  dies  intestate,  leaving  no  husband  or 
wife,  or  kindred,  the  lands  escheat  to  the  state,  under  §  3302,  Code 
Wash.  T.,  and  the  title  vests  immediately  in  the  state  on  the  death 
of  the  owner,  without  the  aid  or  the  intervention  of  the  probate  court. 
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Appeal  from  District  Court  ^  Pierce  County. 
The  facts  are  fully  stated  in  the  opinion. 

Fremont  Campbell,  Prosecuting  Attorney,  and  E.  O. 
Kreidery  for  The  Territory. 

It  is  admitted  by  the  pleadings  and  confirmed  in  the 
findings  of  the  court,  that  Charles  Gilbert  died  intestate » 
and  there  being  no  heirs  to  said  estate,  the  property  es- 
cheated instanter  on  the  death  of  said  Oilbert  to  the  Terri- 
tory of  Washington.  4  Kent  Com.  424;  Sands  v,  Lynd- 
ham,  27  Gratt.  295  (21  Am.  Eep.  348);  Montgomery  v, 
Dorian,  7  N.  H.  475;  Puchett  v.  State,  1  Sneed,  355;  Ru- 
beck  V.  Gardner,  7  Watts  (Pa.)  455;  White  v.  White,  2 
Mete.  (Ky.)  85;  Den  v.  O'Hanlin,  21 N.  J.  L.  582;  O'Han- 
lin  V,  Den,  20  N.  J.  L.  31;  Colgan  v.  McKeon,  24  N.  J.  L. 
567;  Farrar  v.  Dean,  24  Miss.  16;  Crane  v.  Reeder,  21 
Mich.  24;  Hollhnan  v.  Peebles,  1  Tex.  673;  Fairfax  v. 
Hunter's  Lessee,  7  Cranch,  603;  McCaughal  v.  Ryan,  27 
Barb.  376;  Johnston  v,  Spicer,  13  N.  E.  Eep.  753. 

The  fact  that  Pierce  county  and  the  Territory  of  Wash- 
ington assessed  said  property  is  not  a  waiver  of  the  right 
of  the  territory  to  assert  title  by  escheat.  Reed  v.  State, 
74  Ind.  252. 

Judson,  Sharpstein  <t  Sullivan,  for  appellees. 

It  is  well  settled  that  the  jurisdiction  of  a  court  of  equity 
to  quiet  the  title  to  land  was  exercised  only  when  the  bill 
showed  that  the  complainant  was  in  possession  of  the  land. 
Frost  V.  Spitley,  121  U.  S.  552;  Gage  v.  Abbott,  99  111. 
366;  Smith  v.  Wingard,  13  Pac.  Eep.  717. 

In  any  proceeding,  whether  it  be  inquest  of  office,  infor- 
mation ,  ejectment,  or  action  to  quiet  title,  the  plaintiff  claim- 
ing an  escheat  must  allege  and  prove  seisin,  intestacy  and 
want  of  heirs,  and  failing  to  prove  either  one  of  these  alle- 
gations becomes  nonsuit.     People  v.  Cutting,  3  Johns.  1; 
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Hammond  v.  Inloes, 4'ild.  138;  University  v,  Harrison,  90 
N.  C.  385;  Gotham  v.  State,  2  Head  (Tenn.),  563;  Craw- 
ford V.  Commonwealth^  1  Watts  (Pa.),  480.  The  burden 
of  proof  is  on  the  party  claiming  an  escheat  to  prove  that 
the  deceased  died  leaving  no  heirs.  University  v.  Harri- 
son, 90  N.  C.  385;  Wiederaiiders  v.  State,  64  Tex.  133; 
Bamsey^s  Appeal,  2  Watts  (Pa.),  228;  Hugliesv,  State,  41 
Tex.  10. 

A  deed  of  lands  is  no  evidence  of  title  in  the  grantor 
where  he  is  not  otherwise  connected  with  the  title,  or 
shown  to  have  ever  had  possession.  Smith  v.  Lawrence^ 
12  Mich.  431;  Farrner'Sy  etc.,  Bank  v-  Bronson,  13  Mich* 
361;   Wtarin  v,  Munson,  62  Iowa,  466. 

A  deed  by  an  attorney  in  fact  must  be  accompanied  with 
the  power.  Abb.  Trial  Ev.  696;  Denn  v.  Reid,  10  Pet- 
(U.  S.)  524;  Videau  v.  Griffin,  21Cal.  389;  Hagerv.  Spect, 
53  Cal.  579. 

But  one  probate  court  can  have  jurisdiction  of  an  estate. 
Beckett  V.  Selover,  7  Cal.  215,  236;  Grande  v,  Chaves,  15 
Tex.  551;  Holyoke  v.  Haskins,  5  Pick.  20;  Wells  on  Juris- 
diction of  Courts,  g  156.  The  probate  court  first  acquir- 
ing jurisdiction  not  only  cannot  be  divested  of  it,  but  it 
cannot  divest  itself  of  jurisdiction  and  confer  it  on  another 
probate  court.  Code  Wash.  T.,  g  1341;  Estate  of  Scott, 
15  Cal.  220. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J.  — This  action  was  brought  by  appellant 
in  the  district  court  of  the  Second  judicial  district  of  Wash- 
ington Territory,  holding  terms  at  Tacoma,  in  Pierce  county, 
to  quiet  the  title  to  certain  land  in  that  county  described  in 
the  complaint,  and  to  set  aside  a  tax  deed  made  by  the 
sheriff  of  Pierce  county  to  the  defendant,  Joseph  Klee,  and 
also  to  set  aside  a  quitclaim  deed  from  the  defendant  Klee 
to  defendant  Joseph  Miller,  for  the  reason  that  they  are 
fraudulent  and  void ,  and  are  a  cloud  upon  the  title  of  plain- 
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tiff.  Appellant  claims  title  to  the  land  in  controversy  by 
escheat  from  one  Charles  Gilbert,  who,  it  is  admitted,  died 
intestate  on  the  30th  day  of  August,  1879,  at  Astoria,  in 
the  state  of  Oregon.  It  appears  that  the  land  was  assessed 
by  Pierce  county  in  the  years  1880  and  1881,  and  that  the 
taxes  thereon  became  deliiiquent,and  that  the  property  was 
sold  by  the  sheriff  in  the  year  1882  to  one  Danforth,  who 
received  a  certificate  of  sale  from  the  sheriff,  which  he  sub- 
sequently transferred  to  defendant  Klee.  On  the  9th  day 
of  July,  1885,  the  sheriff  executed  and  delivered  the  tax 
deed  before  mentioned  to  Joseph  Klee,  who  afterwards  con- 
veyed the  premises  by  quitclaim  deed  to  defendant  Mil- 
ler. It  further  appears  from  the  record  that  the  deceased, 
Charles  Gilbert,  was  also  at  the  time  of  his  death  the  owner 
of  real  estate  in  King  county,  Washington  Territory,  and 
that  on  the  27th  day  of  June,  1883,  the  probate  court  of 
that  county  duly  appointed  A.  P.  Freeman  administrator 
of  the  estate  of  the  deceased,  Gilbert,  but  revoked  his  let- 
ters of  administration  on  the  13th  day  of  June,  1884.  On 
the  10th  day  of  July,  1883,  D.  B.  Hannah  filed  a  petition 
for  his  own  appointment  as  administrator  of  Gilbert's  estate 
in  the  probate  court  of  Pierce  county,  and  on  the  23d  day  of 
July,  1883,  that  court  made  an  order  that  letters  of  adminis- 
tration issue  to  him  upon  taking  the  usual  oath  and  filing  a 
bond  in  a  sum  specified  by  the  court.  The  record  does  not 
affirmatively  show  that  Hannah  ever  filed  his  oath  or  bond 
or  that  letters  of  administration  were  ever  issued  to  him, 
but  it  appears  from  the  records  of  the  probate  court,  intro- 
duced in  evidence,  that  on  the  17th  day  of  September,  1885, 
his  final  account  was  settled  and  allowed,  and  that  he  was 
discharged  from  further  liability  and  action  in  the  matter 
of  said  estate,  the  expenses  and  charges  of  administration 
having  been  fully  paid  and  discharged  by  Pierce  county. 
The  court  also  on  that  day  made  and  entered  of  record  a 
decree  of  distribution  of  said  estate,  in  which  it  is  stated 
and  set  forth  that  there  were  no  heirs  living,  and  that  de- 
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cedent  left  no  wife  or  kindred,  and  ''that  the  said  estate 
and  the  whole  thereof  be  and  is  hereby  declared  escheated 
to  the  Territory  of  Washington  for  the  support  of  common 
schools  in  Pierce  coanty . "  Upon  this  j  adgment  and  decree 
of  the  probate  conrt,  appellant  bases  its  claim  of  title  to 
the  land  described  in  the  complaint. 

The  only  law  in  our  statutes,  on  the  subject  of  escheats, 
is  contained  in  g  3302,  sub.  8  of  the  code,  which  is  as  fol- 
lows :  ''If  the  decedent  leaves  no  husband,  wife  or  kindred, 
the  estate  escheats  to  the  territory  for  the  support  of  com- 
mon schools  in  the  county  in  which  the  decedent  resided 
during  his  lifetime  or  where  the  estate  may  be  situated." 

In  order,  therefore,  to  recover  in  this  action,  appellant 
must  allege  and  prove  that  Charles  Gilbert  was  the  owner  of 
the  land  at  the  time  of  his  death,  and  that  he  left  no  wife  or 
kindred.  To  prove  ownership  in  Gilbert,  plaintiff  intro- 
duced in  evidence  a  deed  to  him  purporting  upon  its  face  to 
have  been  made  by  one  Matthews  as  attorney  in  fact  of  Gil- 
bert's grantor;  but  no  power  or  authority  for  so  doing  was 
shown,  and  no  proof  made  that  Gilbert  ever  went  into  pos- 
session under  the  deed.  The  deed  was,  therefore,  not 
evidence  of  title  in  Gilbert,  and  unless  there  is  further  evi- 
dence in  the  case  of  Gilbert's  title,  the  court  below  did  not 
err  in  finding  that  he  was  not  the  owner  of  the  land  in  con- 
troversy at  the  time  of  his  death.  Denn  v,  Reid,  10  Pet. 
524,  530;  Videau  v.  Griffin,  21  Gal.  389;  Eager  v.  Sped, 
52  Gal.  579;  Smith  v.  Lawrence,  12  Mich.  431;  Wearinv, 
Munaon,  62  Iowa,  466  (17  N.  W.  Rep.  746). 

There  is  no  direct  allegation  in  the  complaint  that 
Charles  Gilbert  died  leaving  no  wife  or  kindred,  t)ut  the 
decree  of  the  probate  court  of  Pierce  county  so  stating  is 
therein  set  forth.  And  it  is  alleged  that  appellant,  by 
virtue  of  this  decree,  became  the  owner  of  the  land  now  in 
dispute.  Whether  this  be  true  or  not  will  depend  upon 
the  validity  of  the  decree  itself. 

Appellees  contend  that  it  is  not  valid  or  binding  upon 
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them,  in  any  manner  whatever,  in  this  action.  Thej  claim 
that  the  court  had  no  jurisdiction  or  authority  to  render  it. 
And  they  insist  that  the  probate  court  of  King  county  had 
exclusive  jurisdiction  of  Gilbert's  estate  by  priority  of 
proceedings  therein,  and  that  the  probate  court  of  Pierce 
county  wrongfully  and  unlawfully  assumed  to  act  in  the 
matter.  We  think  the  objection  is  a  valid  one,  and  must  be 
sustained.  Where  the  estate  of  the  deceased  is  in  more 
than  one  county,  he  having  died  out  of  the  territory,  our 
statute  expressly  provides  that  the  probate  court  of  the 
county  in  which  application  is  first  made  for  letters  of  ad- 
ministration shall  have  exclusive  jurisdiction  of  the  settle- 
ment of  the  estate.  Code  Wash.  T.,  §1341;  Estate  of 
Scott,  15  Cal.  220;  Beckett  v.  Selover,  7  Cal.  215,  236; 
Holyoke  v.  Haskins,  5  Pick.  20;  Wells  on  Jurisdiction  of 
Courts,  g  156. 

This  being  decisive  of  the  case,  we  need  not  stop  to  con- 
sider minor  questions  raised  in  the  briefs,  and  discussed 
by  the  respective  counsel. 

Whether  appellees  have  any  title  to  the  disputed  premises 
we  will  not  undertake  to  say.  But  we  will  here  state  that 
we  are  of  the  opinion  that  if  the  territory  is  the  owner  of 
the  land,  the  title  vested  in  it  immediately  on  the  death  of 
Gilbert,  without  the  aid  or  intervention  of  the  probate 
court.  See  6  Am.  and  Eng.  Ency.  of  Law,  856-7,  and 
coses  cited;  Com.  v,  Hite,  29  Am.  Dec.  235,  notes.  And  in 
that  case  it  can  recover  possession  of  the  land,  like  any 
other  owner,  by  an  appropriate  action  in  the  proper  court. 

The  judgment  of  the  court  below,  dismissing  plaintiff's 
complaint,  is  affirmed. 

Stiles,  Dunbar  and  Scott,  JJ.,  concur. 

HoYT,  J.,  not  sitting. 
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[No.  634.    Decided  March  5,  1890.] 

Chahles  W.  Taylob  v.  O.  Osborn,  Walkeb  Mayfieli> 

AND  James  Lewallkn. 

APPEAL  —  STATEMENT  OP  PACTS  —  PRACTICE. 

Where  two  days'  notice  was  given  appellees  of  the  settlement  f)f 
a  statement  of  facts,  and  the  statement  was  settled  tx.  parte,  it  will 
not  be  considered  by  the  supreme  court  on  appeal,  as  the  appeal  act  of 
1883  requires  that  ten  days'  notice  be  given. 

Appeal  from  District  Court,  Walla  Walla  County. 

A.  E.  Isham,  for  appellant. 
D.  J,  Crowley,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  J.  —  This  appeal  was  taken  under  the  act  of  1883, 
and  it  appears  that  the  statement  of  facts  was  settled  with- 
out the  notice  to  appellees  required  by  section  three  of  said 
act.  Appellees  were  notified  December  3,  1888,  that  ap- 
pellant would  apply  on  December  5,  1888,  to  have  the 
statement  of  facts  settled.  The  statute  requires  a  ten  days' 
notice.  The  statement  was  settled  ex  parte,  no  one  having 
appeared  for  appellees.  Objection  is  made  in  their  brief 
to  the  consideration  of  the  matters  contained  in  the  state- 
ment, for  want  of  such  notice,  which  objection  we  sustain. 

There  being  nothing  in  the  record  upon  which  error  can 
be  based,  the  judgment  of  the  court  below  is  affirmed. 

DuNBAB,  Stiles  and  Hott,  JJ.,  concur. 

Akdebs,  C.  J.,  not  sitting. 
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[No.  420.    Decided  March  7, 1890.] 

HoLLON  Pabeeb  y.  Geobge  Daobes. 

BJBCTMBNT  —  BVIDCNCE  —  BSTOPPBL  —  CONFIBMATION  OF  FORBOLOSITRB 

BALE  —  SBRVICB  OF  PROCBS8. 

Under  §  66  of  the  civil  practice  act  as  amended  by  laws  of  1871, 
the  sheriff  was  authorized,  in  ejectment,  to  serve  the  subpoena  on 
the  defendant  to  answer  the  complaint,  and  his  certificate  as  to  the 
facts  of  such  service  was  sufficient  proof  thereof. 

Where  there  are  no  errors  sufficient  to  oust  the  court  of  jurisdic- 
tion, an  order  confirming  a  sale  under  decree  of  foreclosure  con- 
cludes inquiry  into  irregularities  attending  the  sale,  such  as  depart- 
ure from  the  terms  of  the  decree,  and  from  the  course  and  practice 
of  the  court. 

In  an  action  of  ejectment,  defendant  may,  under  a  gf^neral  denial, 
introduce  evidence  of  equitable  estoppel,  where  the  complaint  does 
not  state  the  source  of  plaintiff's  title. 

Error  to  District  Court,  Walla  Walla  County. 

Plaintiff  claims  to  recover  the  property  described  in  the 
complaint  as  owner  in  fee ;  defendant  denies  plaintiff  *s  title, 
and  sets  up  title  in  himself.  Plaintiff  put  in  evidence  cer- 
tain deeds  dated  respectively  October  1,  1874,  and  April 
29,  1876,  from  one  Edward  Sheil  to  himself.  Defendant 
offered  evidence  to  prove  that  on  the  4th  day  of  August, 
1874,  the  property  described  in  plaintiff's  complaint  was 
sold  at  judicial  sale  under  a  decree  in  the  case  of  Almoa  JET. 
Reynolds  v,  Edward  Sheil;  that  said  Sheil  was  present  at 
said  sale,  and  made  no  objection  to  the  sale,  but  stated  at 
the  sale  that  he  intended  to  redeem  the  property  from  the 
sale,  and  that,  in  about  one  week  after  the  sale,  said  Sheil 
delivered  possession  of  the  premises  to  defendant,  who  was 
the  purchaser  at  said  judicial  sale;  that  defendant  has  ever 
since  held  said  premises,  under  and  in  pursuance  of  said 
judicial  sale.  Defendant  also  put  in  evidence  a  transcript 
of  the  record  in  the  case  of  Almos  H.  Reynolds  v.  Edward 
Sheil,  and  the  sheriff's  deed  for  the  property  sold.     Upon 
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the  whole  evidence  the  court  instructed  the  jury  to  find  for 
defendant. 

The  civil  practice  act  of  Washington  Territory,  as 
amended  bylaws  1871,  provides:  "Sec.  2.  All  common- 
law  forms  of  action  are  hereby  abolished,  but  the  distinc- 
tions between  actions  at  law  and  suits  in  chancery  shall  be 
preserved;  and  pleadings  and  proceedings  in  suitsin  chan- 
cery shall  be  as  prescribed  by  the  laws  of  the  United  States 
and  by  the  rules  prescribed  by  the  supreme  court  of  the 
United  States  for  courts  of  equity  of  the  United  States.*' 
*'  Sec.  66.  The  writ  of  subpoena  in  chancery  may  also  be 
served  by  the  sheriff  or  his  deputy  as  well  as  by  the  per- 
sons authorized  by  the  rules  in  equity," 

A.  E,  Isham,  for  plaintiff  in  error. 

B.  L,  <k  J.  L.  Sharpstein,  and  J9.  J,  Crovieyy  for  de- 
fendant in  error. 

If  there  was  any  irregularity  in  the  service  of  process, 
or  in  the  manner  of  its  service,  the  defendant  should  have 
taken  advantage  of  such  irregularity  by  some  motion  or 
proceeding  in  the  court  where  the  action  was  pending. 
Freem.  Judg.  (3d  ed.),  g  126;  Peck  v.  Strauss,  33  Cal. 
678;  Borente  v.  Sullivan,  7  Cal.  279;  Ki2:>p  v,  FuUertoii, 
4  Minn.  473;  Mooney  v.  Maas,  22  Iowa,  380. 

The  order  of  the  district  court  coufirming  the  sale  is,  as 
to  parties  to  this  action,  conclusive  of  the  regularity  of  the 
proceedings  concerning  such  sale.  Laws,  1873,  g  361,  sub. 
4;  Voorhees  v.  Jackson,  10  Pet.  449;  Koehler  v.  Ball,  2 
Kan.  160;  Herm.  Ex.  g  261;  Eorer,  Jud.  Sales  (1st  ed.), 
gg  122-7,  132;  Wilcox  v.  Raben,  38  N.  W.  Eep.  844. 

The  evidence  that  Sheil,  the  defendant  in  the  foreclosure 
suit,  was  present  at  the  sale  and  made  no  objection,  and 
placed  the  purchaser  in  possession,  was  properly  admitted 
in  evidence;  and  neither  Sheil,  nor  any  party  claiming  an 
interest  in  the  premises  under  him  acquired  since  the  sale, 
have  a  right  to  impeach  the  same.     Wood  v.  Colvin,  2  Hill,' 
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666;  Noe  v,  Richard,  5  Yeag.  216;  BronaorCs  Ex'r  v. 
Ckappell,  12  Wall.  681;  Kirk  v.  Hamilton,  102  U.  S.  68; 
Mather  v.  Hutchinson,  25  Wis.  27;  Gould  v,  Sternberg,  21 
N.  E.  Kep.  628;  Stone  v.  Tyree,  5  S.  E.  Rep.  878;  Bryan 
V.  Kales,  20Pac.  Rep.  311;  Fourniquei  v.  Perkins,  7  How. 
U.  S.  160;  Herm.  Est.  336,  349. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  was  an  action  of  ejectment.  In  his 
complaint  plaintiff  claimed  title  in  fee  without  in  any  way 
deraigning  his  title.  Defendant  for  answer  denied  gener- 
ally, and  further  pleaded  that  he  held  the  premises  in 
question  by  virtue  of  a  sale  thereof  under  a  decree  of  fore- 
closure of  a  certain  mortgage  made  by  one  Sheil,  who  at 
the  time  of  the  execution  of  said  mortgage  and  of  the  sale 
thereunder,  was  the  owner  in  fee. 

Upon  the  trial,  plaintiff  introduced  certain  deeds  show- 
ing a  chain  of  title  ending  in  Sheil,  the  maker  of  said 
mortgage,  and  also  a  trust  deed  made  by  said  Sheil  to  him 
soon  after  the  sale  in  said  foreclosure  proceedings,  and  a 
quitclaim  deed  from  said  Sheil  made  long  after,  and  just 
before  the  commencement  of  this  suit.  Defendant,  to 
meet  the  pHyno  facie  case  thus  presented,  put  in  evidence 
the  record  and  proceedings  in  said  foreclosure  suit,  to  show 
title,  and  also  proved  certain  acts  and  statements  of  said 
Sheil,  done  and  made  at  and  after  the  sale  under  said  de- 
cree of  foreclosure,  which  in  equity  would  estop  said  Sheil 
from  afterwards  asserting  title  adverse  to  said  sale. 

Plaintiff  in  his  argument  here  practically  concedes  that, 
if  said  record  and  proceedings  were  properly  in  evidence, 
they  constituted  a  good  defense.  He  likewise  practically 
concedes,  that  the  acts  and  declarations  of  said  Sheil, 
proved  as  aforesaid,  were  sufficient,  if  rightfully  in  the 
case,  to  constitute  an  estoppel  in  pais,  and  thus  a  perfect 
defense.  Plaintiff,  however,  objected  to  the  introduction 
of  the  said  record  and  proceedings  on  various  grounds, 
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and  the  main  contention  here  has  been  npou  errors  as- 
signed upon  exceptions  to  the  ruling  of  the  court  below, 
in  admitting  the  same  in  evidence  against  such  objections. 
He  also  objected  to  the  admission  of  proof  tending  to 
establish  said  equitable  estoppel,  and  has  duly  assigned 
error  to  the  action  of  the  court  thereon. 

Plaintiff's  first  objection  to  said  record  was  that  the  sub- 
poena to  bring  in  the  defendant  to  answer  the  complaint 
was  served  by  the  sheriff  of  the  county  and  not  by  the 
United  States  marshal,  or  his  deputy,  or  by  any  person  ap- 
pointed by  the  court  to  make  such  service,  and  cites  g  2 
of  the  civi)  practice  act,  as  amended  by  the  laws  of  1871. 
We  think,  however,  that  the  general  provisions  of  said 
section  was  controlled  by  the  special  provisions  of  g  66 
of  the  same  act  as  thus  amended;  and  that  by  virtue  of 
said  last-named  section  the  sheriff  was  authorized  to  make 
the  service  in  question.  Nor  can  we  agree  with  the  fur- 
ther contention  of  the  plaintiff  that  even  although  the 
sheriff  was  authorized  to  make  the  service,  his  certificate 
as  to  the  fact  of  such  service  was  not  proof  thereof,  as 
such  facts  should  have  been  shown  by  affidavit.  We 
think  that  under  said  section  the  sheriff  was  not  only 
authorized  to  make  such  service,  but  also  that  the  return 
thereof  could  be  by  certificate  as  in  other  cases.  The 
service  and  proof  thereof  were  sufficient,  and  the  court  ob- 
tained jurisdiction,  and  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  most  of  the  further  objections 
urged  by  plaintiff  were  clearly  mere  irregularities,  which 
could  only  be  taken  advantage  of  by  appeal.  See  Freeman 
on  Judgments  (3d  ed.),  g  126;  Peck  v.  Straicss,  33  Cal.  678. 

Plaintiff  furtlier  urges  that  there  was  such  a  departure 
from  the  terms  of  the  decree,  and  from  the  course  and  prac- 
tice of  the  court,  in  making  the  sale  under  said  decree,  as 
to  make  such  sale  void.  But  we  think  there  were  no  such 
errors  as  would  oust  the  court  of  jurisdiction ;  and  this 
being'so,  it  follows  that  the  order  confirming  the  sale  con- 
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eluded  inquiry  into  the  irregularities  attending  the  same, 
if  any  there  were.  See  Borer  on  Judicial  Sales,  §§  113, 
115;  Voorhees  V,  Jackson^  10  Pet.  449.  The  record  and 
proceedings  were  properly  admitted  in  evidence,  and  the 
errors  assigned  thereon  are  not  well  taken. 

•  The  ground  of  the  plaintiff's  objection  to  the  proof  of 
the  equitable  estoppel  was  that  the  defendant  could  not  be 
permitted  to  introduce  evidence  of  this  kind  without  having 
pleaded  it  in  bis  answer,  and  cites  several  cases  holding 
that  in  an  action  at  law  equitable  defenses  must  be  set  up 
in  the  answer.  This  is  perhaps  true  as  a  general  proposi- 
tion, and  under  the  circumstances  of  the  cases  cited,  it  was 
doubtless  correctly  so  ruled. 

Had  the  plaintiff  in  this  action  set  out  fully  his  chain  of 
title,  so  that  it  would  have  appeared  that  he  claimed  under 
said  Sheil,  it  might  have  been  necessary  for  defendant,  in 
order  that  he  might  show  acts  of  said  Shell,  to  have  set  out 
the  same  in  his  answer.  But  when,  as  in  this  case,  a  de- 
fendant is  not  at  all  advised  as  to  the  source  of  the  plaintiff's 
title,  he  can  content  himself  with  a  general  denial,  and  there- 
under introduce  any  legal  evidencethattends  to  defeat  the 
title  of  the  plaintiff,  as  shown  by  his  proofs.  Anyotherrule 
would  work  great  hardship  to  a  defendant,  while  the  en- 
forcement of  said  rule  cannot  work  hardship  to  a  plaintiff, 
as  he  can,  if  be  so  desires,  so  shape  his  complaint  as  to 
compel  defendant  to  fully  disclose  his  defense  in  his  answer. 
Said  rule  is  not  only  in  accord  with  our  ideas  of  propriety 
and  j ustice,  but  is  also  abundantly  sustained  by  the  authori- 
ties. Kirk  V.  Hamilton^  102  U.  S.  68,  was  a  case  of  eject- 
ment like  the  one  at  bar,  and  was  brought  in  a  court  where 
the  distinction  between  legal  and  equitable  defenses  is  more 
clearly  defined  than  in  this  state;  yet  in  that  case  evidence 
of  an  equitable  estoppel,  much  like  the  one  proved  in  this 
case,  was  admitted  under  the  plea  of  not  guilty,  and  the 
action  of  said  court  in  thus  ruling  was  sustained  by  the 
supreme  court  of  the  United  States  in  an  exhaustive  opin- 
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ion  by  Justice  Hablan  concurred  in  by  the  entire  court. 
See  also  Mather  v.  Hutchinson,  25  Wis.  27. 

The  court  below  properly  admitted  proof  of  the  equita- 
ble estoppel,  and  the  record  and  proceedings  in  the  fore- 
closure case  were  also  properly  in  evidence,  and  as  one 
constituted  a  complete  legal  defense,  and  the  other  estopped 
plaintiff  from  asserting  any  title  that  he  might  have  bad, 
the  court  had  double  warrant  for  directing  a  verdict  for 
the  defendant  and  entering  judgment  thereon;  and  its  ac- 
tion in  so  doing  must  be  affirmed,  and  it  is  so  ordered. 

Andebs,  C.  J.,  and  Stiles,  Scott  and  Dunbab,  JJ., 
concur. 


[No.  31.     Decided  March  8, 1890.]  l  195 
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Geobge  Dacbes. 


RAILROADS  —  KILLING  STOCK  —  PL E4DIXO  —  BVIDENOE. 

The  ruling  of  a  trial  court  denying  a  motion  for  a  continuance 
irill  not  be  disturbed  on  appeal,  where  it  appears  that  defendant 
did  not  use  due  diligence  in  endeavoring  to  secure  the  attendance 
or  depositions  of  absent  witnesses. 

Sections  1  and  8  of  act  of  Nov.  28,  1883  (Laws  Wash.  T.  1883,  p. 
51),  held  constitutional,  and  the  remainder  of  the  act  invalid,  fol- 
lowing Dacre»  v.  0.  22.  d'  N.  Co. ,  which  decision  is  accepted  as  the  law 
of  this  case. 

Under  the  valid  sections  of  the  above  mentioned  act  a  railroad 
company  is  liable  for  killing  live  stock,  unless  its  track  is  fenced, 
whether  it  owns  or  operates  the  railroad;  and  it  is  liable  as  owner, 
although  it  may  have  previously  leased  the  road  to  some  other  com- 
pany or  corporation. 

Where  it  appears  from  the  complaint  that  defendant's  railroad 
track  crossing  plaintiff's  farm  was  unfenced,  and  that  plaintiff's  bull 
went  upon  the  track  from  said  farm,  without  plaintiffs  fault,  and 
was  killed,  a  cause  of  action  is  stated. 

In  an  action  against  a  railroad  company  for  killing  a  bull,  de- 
fendant's original  answer,  admittinor,  in  effect,  that  defendant  owned 
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and  operated  the  train  that  killed  the  bull,  is  admissible  in  evidence, 
and  the  admission  therein  is  conclusive  of  the  fact  admitted,  unless 
shown  to  have  been  made  under  a  mistake. 

Appeal  frora  District  Courts  Walla  Walla  County. 
The  facts  sufficieutlj  appear  in  the  opinion. 

W,  W-  Cotton,  for  appellant. 

The  act  relating  to  fencing  of  railroad  tracks,  approved 
November  28,  1883,  is  unconstitutional.  If  the  purpose 
of  a  statute  is  to  accomplish  a  single  object  only,  and  some 
of  its  provisions  are  void,  the  whole  must  fail  unless  suffi- 
cient remains  to  effect  the  object  without  the  aid  of  the 
invalid  portions.  Oooley,  Const.  Lim.  178-9;  Wari^en  v, 
Charleston^  2  Gray,  84 ;  Fisher  v.  McGirr,  1  Gray,  1 ;  61  Am . 
Dec.  381;  Com.  v.  Hitchings,  5  Gray,  482;  State  v.  Ferry 
County,  6  Ohio  St.  497;  Jones  v.  Robbins,  8  Gray,  329; 
Taylor  v.  Ross  County,  23  Ohio  St.  22,  84 ;  Slauson  v,  Ra- 
cine, 13  Wis.  398;  State  v.  Dousmany  28  Wis.  541;  Campau 
V.  Detroit,  14  Mich.  276;  Com.  v.  Potts  J9  Pa.  St.  164. 

The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  is  necessary  to  aver  in  the  complaint 
and  to  prove  that  the  cattle  came  upon  the  track  at  a  point 
where  the  railroad  company  was  bound  to  fence  and  failed 
to  do  so.  Morrison  v.  Railroad  Co.,  32  Barb.  668;  Rail- 
road Co.  V.  Brevort,  30  Ind.  324;  Belfontaine  R.  R.  Co. 
V.  Schuman,  28  Ind.  40;  Toledo  R.  R,  Co.  v.  Ho^vell,  38 
Ind.  447;  Jeffersonville  R.  R.  Co.  v.  Lyon,  32  Ind.  107; 
Nance  v.  St.  Louis,  etc.,  Ry.  Co.,  79  Mo.  196;  Asher  v.  St. 
Louis,  etc.,  Ry.  Co.,  79  Mo.,  432;  Louisville  Ry.  Co.  v. 
Quade,  91  Ind.  295;  Louisville  Ry.  Co.  v.  Hall,  93  Ind. 
245;  Wabash  R.  R.  Co.  v.  Tretts,  96  Ind.  450;  Bremmer  v. 
Green  River,  etc.,  R.  R.  Co.,  61  Wis.  114  (S.  C.  19  Am. 
and  Eng.  Ey.  Cases,  575). 

B.  L.  (fc  /.  L.  Sharj)stein,  for  appellee. 

The  decision  of  the  court  relating  to  the  constitutionality 
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of  the  act  of  November  28,  1883,  on  the  former  appeal 
(20  Pac.  Rep.  601)  establishes  the  rule  of  law  for  this  court, 
and  neither  the  parties  nor  the  court  can  depart  therefrom. 
Adams  County  v.  Burlington,  etc.,  K  R.  Co,,  2  N.  W.  Rep. 
1054;  Parker  v.  Pomeroy,  2  Wis.  112;  Continental  Life 
Ins.  Co.  V.  Houser,  111  Ind.  266;  Leighton  v.  Stuart,  19 
Keb.  546;  Pittsburgh,  etc.,B.  R,  Go.  v.  Hixon,  110  Ind. 
225;  Eiatt  v.  Brooks,  17  Neb.  33;  Page  v.  Fowler,  37  Oal. 
100;  Galveston  County  v.  Galveston  Gas  Co.,  72  Tex.  509. 

No  more  of  the  act  should  be  held  unconstitutional  than 
is  plainly  so ;  the  parts  not  repugnant  to  the  constitution 
should  stand  and  be  given  full  force  and  eflfect.  Tiernan 
V.  Rhiker.  102  U.  S.  123;  Bank  v.  Dudley's  Lessee,  2  Pet. 
492 ;  Robinson  v.  Bidwell,  22  Cal.  379 ;  Fisher  v.  McGirr, 
1  Gray,  1  (61  Am.  Dec.  381);  Keokuk  v.  Keokuk,  etc., 
Poxket  Co.,  45  Iowa,  196;  Knox  County  v.  Davis,  63  111. 
405. 

Under  our  statute  railroad  companies  are  made  liable  for 
cattle  killed  by  them  without  reference  to  their  negligence. 
Nashville,  etc.,  Ry.  v.  Peacock,  25  Ala.  229;  Williams  v. 
New  Albany,  etc.,R.  R.  Co.,  5 Ind.  Ill;  1  Redf.  Railways 
(4th ed.) 490;  International,  etc.,  Ry.  Go.  v.  Cocke,  64 Tex. 
151;  McCcdl  v.  Chamberlain,  13  Wis.  637;  Corioin  v.  Nexo 
York,  etc.,  R.  R.  Co.,  13  N.  T.  42;  Cressey  v.  Northern  R. 
R.  Co.,  59  N.  H.  564  (47  Am.  Rep.  227);  Burlington,  etc., 
R.  R.  Co.  V.  Webb,  18  Neb.  215  (53  Am.  Rep.  809). 

A  railroad  company  cannot  lease  its  road  and  thus  relieve 
itself  of  liability.  New  York,  etc. ,  R.  R.  Co. ,  v.  Winan^,  17 
How.  30;  Ohio,  etc.,  R.  R.  Co.  v.  Dunbar,  20  111.  624; 
Abbott  v.  Johnstown,  etc.,  R.  R.  Oo.,80  N.T.  27;  Toledo,  etc., 
Ry.  Co.  v.  Rumbold,  40  111.  143. 

The  opinion  of  the  court  was  delivered  by 

Anders,  0.  J. — ^This  action  was  brought  by  appellee  to 
recover  the  value  of  a  bull  alleged  to  have  been  killed  by 
defendant's  train. 
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The  complaint  alleges  '^  that  at  all  the  times  hereinafter 
mentioned,  the  defendant  was  and  is  a  corporation  duly  in- 
corporated, and  engaged  in  operating  a  line  of  railroad  in 
Washington  Territory  and  elsewhere.  That  on  the  3d 
day  of  May,  1833,  and  for  a  long  time  prior  thereto,  the 
plaintiff  was  the  owner  of,  and  in  the  possession  of  a  certain 
farm  sitnatedin  sections  19  and  20,  township  7  north,  of 
range  36  east  of  the  Willamette  meridian,  in  Walla  Walla 
coanty ;  and  that  on  said  3d  day  of  May,  plaintiff  was  the 
owner  of  a  certain  short-horned  Darham  ball  of  the  value 
of  $500,  which  bull  was  kept  and  pastured  by  plaintiff  on 
said  farm.  That  the  track  and  railroad  of  the  defendant 
cross  over  and  through  the  farm  of  plaintiff  aforesaid,  and 
said  track  and  railroad  is  and  was  on  said  3d  day  of  May, 
1888,  and  for  a  long  time  prior  thereto,  wholly  unfenced. 
That  on  or  about  said  day  plaintiff's  said  bull  strayed  and 
went  upon  the  said  defendant's  said  track,  from  plaintiff's 
said  farm,  without  plaintiff's  fault,  and  was  then  and  there 
killed  by  defendant's  train  then  passing  over  said  road,  to 
the  damage  of  plaintiff  in  the  sum  of  $500.  '* 

To  the  complaint  a  general  demurrer  was  interposed, 
which  was  overruled  by  the  court,  after  which  the  defend- 
ant answered  as  follows:  "The  defendant  by  its  answer 
admits  that  at  the  time  mentioned  in  the  complaint  the  de- 
fendant was  a  corporation,  and  was  the  owner  of  the  lines 
of  railroad  in  Washington  Territory,  and  of  the  immediate 
road  in  the  complaint  mentioned,  but  denies  that  it  was 
then  or  there  operating  said  railroad  or  any  railroad  owned 
by  defendant,  in  Washington  Territory  or  elsewhere.  Ad- 
mits that  the  plaintiff  was  the  owner  of  the  bull  in  said 
complaint  described,  but  denies  that  he  was  of  the  value  of 
$500,  or  of  any  greater  value  than  $200.  Alleges  that 
plaintiff's  bull  strayed  upon  the  track  of  said  railroad 
through  the  fault  of  plaintiff.  Admits  that  said  bull  was 
struck  by  a  locomotive  running  on  said  railroad  track  and 
was  killed,  but  denies  that  said  locomotive  or  train  on  said 
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railroad  was  then  or  there  operated  by  the  defendant  or 
defendant's  servants,  agents,  or  employes,  or  that  it  had 
anything  whatever  to  do  with  said  railroad,  or  any  locomo- 
tive or  train  thereon,  and  denies  that  by  any  act  whatever 
of  the  defendant,  its  servants,  agents  or  employes,  or  either 
or  any  of  them,  that  said  bull  was  killed,  or  that  plaintiff 
was  damaged  by  the  defendant  in  the  sum  of  $500,  or  any 
other  sum."  The  plaintiff  replied,  denying  each  and  every 
allegation  of  the  answer.  Judgment,  upon  the  verdict  of 
a  jury,  was  rendered  for  plaintiff  for  the  sum  of  $430.45 
and  costs,  from  which  defendant  appeals  to  this  court. 

Several  errors  are  assigned  by  appellant  as  grounds  of 
reversal  of  the  judgment  of  the  court  below.  The  first  to 
which  our  attention  is  directed  by  the  brief  and  argument 
of  counsel  for  appellant  is,  that  the  court  erred  in  overrul- 
ing the  defendant's  motion  for  a  continuance.  But  it  does 
not  appear  that  the  defendant  used  such  diligence  in  en- 
deavoring to  secure  the  attendance  or  deposition  of  absent 
witnesses  as  it  might  or  should  have  done.  And  as  we 
cannot  say  that  the  trial  court  was  guilty  of  an  abuse  of  its 
discretion  in  that  regard,  its  ruling  will  not  be  disturbed. 

It  is  next  urged  that  the  act  of  the  legislature  of  the 
Territory  of  Washington,  approved  November  28,  1883, 
under  which  this  action  was  brought,  is  unconstitutional 
and  void.  We  would  be  inclined  to  adopt  the  view  of 
counsel  for  appellant  as  to  the  invalidity  of  this  statute, 
were  it  an  open  question  in  this  case.  But  the  supreme 
court  of  the  territory,  upon  a  former  appeal  of  this 
action,  sustained  §g  1  and  8  of  the  statute  upon  which 
this  action  is  founded,  but  declared  the  remainder  invalid. 
8ee  Dacres  v.  Oregon  B.  Jc  N.  Co.,  20  Pac.  Bep.  601« 
And  we  are,  therefore,  constrained  to  accept  that  decision 
of  the  court  as  the  law  of  this  case.  See  Parker  v. 
Pomeroy,  2  Wis.  112;  Pittsburg,  etc.,  Ky,  Co.  v. 
Hixon,  110  Ind.  225;  Hiatt  v.  Brooks,  17  Neb.  33; 
Galveston  County  v.  Galveston  Gas  Co.,   72   Texas,  509; 
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Willis  V,  Smith,  72  Tex.  565;  Applegate  v.  Dowdl,  17  Or. 
299. 

It  is  also  contended  by  appellant  that  the  complaint 

fails  to  state  a  cause  of  action,  and  that  its  demurrer 

should,   therefore,   have  been  sustained.     But   we  can 

predicate  no  error  upon  the  ruling  of  the  court  upon  the 
demurrer. 

We  think  it  fairly  appears  from  the  complaint  that  the 
railroad  track  was,  at  the  time  of  the  accident,  unfenced, 
and  that  the  animal  killed  went  upon  the  track  from  the 
plaintiff's  field,  and  at  a  place  unfenced.  It  is  doubtless 
true  that  the  complaint  is  not  as  specific  in  its  allegation 
as,  perhaps,  it  should  have  been,  but  we  think  it  not  in- 
sufficient on  demurrer. 

Appellant  further  insists  that  the  court  below  erred  in 
instructing  the  jury  that  **the  only  questions  for  the  jury 
to  determine  are  whether  the  defendant  was  operating  the 
railroad  trains,  at  the  time  plaintiff's  bull  was  killed, 
which  killed  the  bull,  and  the  value  of  the  bull."  and  that 
*' there  is  no  evidence  that  there  was  a  lease,  by  the  de- 
fendant, and  if  there  was  it  would  make  no  difference, 
for  if,  at  the  time  the  bull  was  killed,  the  defendant  was 
operating  the  road  through  its  lessees,  it  is  as  liable  as  it 
would  be  if  it  operated  the  road  through  its  employes.'* 

This  instruction  must  be  considered  in  the  light  of 
the  facts  before  the  court,  and  of  the  statute  above 
referred  to,  the  first  section  of  which  is  as  follows:  "  That 
all  railroad  companies  owning  or  operating  lines  of  rail- 
way within  the  Territory  of  Washington  shall  be  liable 
to  the  owners  of  all  live  stock  for  the  full  value  of  all 
such  live  stock  killed  or  maimed  by  their  passing 
trains".  Section  8  of  this  act  provides  that** no  rail- 
road company  shall  be  liable  for  stock  killed  upon  their 
roads,  when  the  same  is  fenced  by  such  company  with  a 
good  lawful  fence." 

It  would  seem  from  this  statute,  that  if  a  railroad  com- 
pany either  owns  or  operates  a  railroad,  it  is  liable  for  live 
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stock  killed,  unless  its  track  is  fenced  as  specified  in  the 
eighth  section.  And  if  this  is  so,  appellant  was  liable 
as  owner  of  the  road,  even  although  it  had  proved  that 
it  had  previously  leased  it  to  some  other  company  or 
corporation.  It  therefore  follows  that  the  instruction 
was  not  erroneous  and  must  be  sustained.  Under  the 
statute,  therefore,  as  previously  construed  in  this  case, 
all  that  was  necessary  to  entitle  plaintiff  to  recover 
was  to  show  the  value  of  the  animal  killed  and  that  the 
road  was  nnf enced  —  the  ownership  of  the  road  and  of  the 
bull  being  admitted  in  the  pleadings.  See  Bedfield  on 
Law  of  Railways  (4th  ed.),  490;  Lafferty  v,  Chicago,  etc,, 
Ry.  Co. ,  71  Mich.  35. 

Exception  is  urged  to  the  admission  in  evidence  of  de- 
fendant's original  answer  in  the  case,  in  which  it  was,  in 
effect,  admitted  that  defendant  owned  and  operated  the 
train  which  killed  the  bull  in  question.  But  we  have  no 
doubt  of  its  admissibility.  And  the  admission  therein  ^is 
so  far  binding  upon  the  defendant  as  to  be  conclusive  of 
the  fact  admitted,  unless  shown  to  have  been  made  under 
a  mistake ;  and  no  such  showing  was  attempted  by  defend- 
ant. 

And  it  being  thus  admitted  by  the  defendant  that  it  was 
operating  the  road,  the  court  was  justified  in  saying  to  the 
jury  that  it  would  make  no  difference  if  the  road  was  leased. 
We  do  not  think  that  the  oral  evidence  introduced  to 
establish  a  lease  was,  under  the  circumstances,  compe- 
tent for  the  purpose.  Counsel  for  appellant  claims  that 
under  the  laws  of  Washington  railroad  companies  may 
lease  their  roads.  But  the  only  law  brought  to  the  atten- 
tion of  the  court  is  that  found  on  pages  62  and  63  of  the 
laws  of  1883,  and  that  statute  requires  such  leases  to  be  in 
writing,  and  are  not  valid  against  any  subsequent  judgment 
creditor,  unless  recorded  in  the  office  of  the  county  auditor 
in  the  county  in  which  the  principal  office  of  the  lessee  may 
be.     We  do  not  now  decide  that  this  statute  applies  to  the 
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alleged  lease  of  the  defendant's  road;  but  if  it  does,  de- 
fendant should  have  complied  with  its  requirements. 

Objection  is  also  made  to  the  refusal  of  the  court  to  give 
to  the  jury  the  instructions  asked  by  appellant.  But  as 
the  court  charged  the  jury  in  accordance  with  the  estab- 
lished law  of  the  case,  we  are  of  the  opinion  that  appellant 
was  not  prejudiced  by  the  refusal.  We  would  not  be  un- 
derstood, however,  as  saying  that  we  would  so  hold  were 
the  case  now  up  for  review  for  the  first  time. 

Finding  no  substantial  error  in  the  record,  the  judgment 
of  the  court  below  must  be  affirmed,  with  costs;  and  it  is 
so  ordered. 

HoYT  and  Stiles,  JJ.,  concur. 

Dunbar  and  Scott,  JJ.,  concur  in  the  result. 
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The  Columbia  &  Palouse  Railroad   Company  v.    Wm. 

P.  Farrington. 

RAILROADS  —  SETTING  OUT  FIRES  —  INSTRUCTIONS. 

In  an  action  against  a  railroad  company  for  setting  fire  to  the 
premises  of  the  plaintiff,  an  instruction  that  '*  If  an  expert  testifies 
that  he  operated  the  locomotive  at  that  time  with  due  care  and 
thought,  and  it  was  so  constructed  that  it  would  not  set  fire  as  thus 
operated,  and  the  jury  believe  from  the  evidence  that  it  actually  did 
set  fire  at  that  time,  the  jury  are  to  consider  which  of  these  proofs 
they  will  believe,  the  former  or  the  latter/'  is  erroneous,  because  it 
in  efiect  instructed  the  jury  that  the  only  question  in  dispute  was  the 
setting  out  the  fire,  and  that  if  they  believed  the  fire  was  set  out  by 
the  engine,  they  must  find  for  the  plain tifil 

Appeal  from  District  Court,  Whitman  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

W.  W.  Cotton,  for  appellant. 

There  was  no  particle  of  evidence  in  this  case  of  negli- 
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gence.  No  one  testified  as  to  any  negligent  construction 
or  management  of  the  engine.  There  can  be  no  recovery 
against  railroad  companies,  in  the  absence  of  negligence, 
for  fires  set  out,  "  though  they  fire  every  rod  of  the  country 
through  which  they  run.'*  Phil,  etc. ,  R.  R.  Co.  v,  Schultz, 
93  Pa.  St.  341.  The  first  part  of  the  instruction  as  to  pre- 
sumption is  clearly  erroneous.  Hcdl  v.  Sacramento  V.  R. 
R.  Co.,  14Cal.387;  Burroughs  v.  Housatonic  R,  R,  Co.,  13 
Conn.  124;  Pitiehurg,  etc.^  R,  R.  Co.  v.  Hixon,  110  Ind. 
226  (32  Am.  and  Eng.  R  B.  Cas.  374) ;  Atchison,  etc. ,  R.  R. 
Co.  V.  Stanford,  12  Kan.  354;  Sheldon  v.  Hudson  R.  R.  R, 
Co,,  14  N.  Y.  218;  Rvffmer  v,  Cincinnati,  etc.,  R,  R.  Co., 
34  Ohio  St.  96;  Penn.  R.  R.  Co.  v.  Yerger,  73  Pa.  St.  121; 
Reading,  etc.,  R.  R.  Co.  v.  Latshaw,  93  Pa.  St.  449.  The 
last  part  of  the  instruction  practically  told  the  jury  that  if 
they  believed  that  the  fire  was  set  out  by  the  engine  they 
must  find  for  the  plaintiff.  This  instruction  clearly  lays  too 
much  consideration  upon  the  fact  of  the  fire.  Woods  on 
Railway  Law,  p.  1343;  Toledo,  etc.,  R.  R.  Co.  v.  Lai^mon, 
67  111.  68.  Where  fire  starts  upon  the  right-of-way  of  the 
company  and  then  spreads  to  adjacent  property,  it  has 
been  held  that  the  complaint  should  allege  negligence  in 
permitting  the  fire  to  spread  from  the  right-of-way,  and  the 
evidence  should  prove  such  fact.  R.  R.  Co.  v.  McBroivn, 
13  Am.  and  Eng.  B.  B.  Oas. ;  Pittsburgh,  etc.^  R.  R.  Co.  v. 
Culver,  60  Ind.  469;  Atchison,  etc.,  R.  R.  Co.  v.  DennU, 
32  Am.  and  Eng.  B.  B.  Cas.  318. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J.  —  This  is  an  action   brought  by  appellee 

against  appellant  for  causes  shown  in  the  complaint,  which 

was  as  follows : 

"  The  plaintiff  alleges  that  the  defendant  was  and  now 
is  a  corporation  organized  under  the  laws  of  Washington 
Territory,  and  was  and  is  the  owner  of  a  certain  railroad, 
known  as  the  Columbia  and  Palouse  Bailroad,  together 
with  the  tracks,  cars  and  engines  thereunto  belonging. 
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That  during  the  two  months  prior  to  the  commencement 
of  this  action  plaintiff  was  the  owner  of  and  in  the  pos- 
session of  a  growing  crop  of  corn  and  grass  and  certain 
trees,  situated  on  the  land  of  the  plaintiff  and  on  the  line 
of  said  railroad,  in  Whitman  county,  Washington  Territory, 
between  the  towns  of  Farmington  and  Garfield,  in  said 
county.  That  defendant,  by  its  servants,  and  not  regarding 
its  duty  in  that  respect,  so  carelessly  and  negligently  ran 
and  managed  its  said  locomotive  engines  that  the  same  emit- 
ted and  dropped  from  themselves  large  and  frequent  num- 
bers of  sparks  and  hot  cinders  in  and  upon  the  land  adjacent 
and  contiguous  to  the  track  of  said  railroad,  thereby  set- 
ting fire  to  the  dry  grain  and  vegetation  growing,  and  ex- 
tending the  fire  to  the  land  belonging  to  plaintiff,  and  de- 
stroying the  crops  and  fruit  trees  of  the  plaintiff  on  his 
said  land  then  and  there  growing,  to  his  damage,"  etc. 

The  answer  of  the  defendant  denied  each  and  every  alle- 
gation set  forth  in  plaintiff's  amended  complaint  except  the 
allegation  of  incorporation  and  ownership  of  the  road  as 
therein  set  forth.  There  was  testimony  introduced  by  the 
plaintiff  tending  to  show  that  on  the  said  27th  day  of' 
August,  fire  originated  on  the  right-of-way  of  said  railroad 
•company,  and  was  communicated  to  the  premises  of  plain- 
tiff where  said  damages  were  alleged,  and  that  plaintiff's 
property  was  destroyed  by  said  fire  as  alleged;  and  that 
said  fire  was  seen  to  break  out  on  said  right-of-way  within 
two  or  three  minutes  after  the  passage  of  the  train. 

Witness  Eandall,  called  by  defendant,  testified  as  follows : 

**  I  was  the  engineer  in  charge  of  the  engine  going  from 
Colfax  to  Farmington  from  which  this  fire  is  alleged  to 
have  escaped  on  the  28th  day  of  last  August.  I  have  had 
eleven  years'  experience  as  a  railroad  engineer  and  am 
thoroughly  acquainted  with  all  the  modern  improvements 
and  applications  used  now  days  and  approved  by  the  best 
equipped  railroad  operators  for  the  prevention  of  the  escape 
of  fire.  That  the  engine  in  my  charge  on  said  day  was 
equipped  with  the  best  known  appliances  used  for  the  pre- 
vention of  the  escaping  of  fire,  and  that  it  was  handled  and 
managed  bv  me  on  said  day  and  on  said  trip  in  a  careful 
and  skilllul  manner,  and  that  I  saw  no  fire  escape  whatso- 
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ever.     It  was  impossible  for  fire  to  escape  on  said  day 
from  said  engine." 

At  the  conclusion  of  the  testimony  the  coart,  refusing 
certain  instructions  asked  for  by  counsel  for  the  defense, 
gave  to  the  jury  the  following  instructions,  which  were 
imqualified  by  any  other : 

''  If  the  defendant  owned  the  road  upon  which  the  loco- 
motive ran,  and  that  the  locomotive  did  set  fire  as  alleged, 
the  presumption  is  that  it  was  the  negligence  of  the  owner 
of  the  road,  and  this  presumption  continues  until  the  con- 
trary appears  from  the  evidence." 

'*  If  an  expert  testifies  that  he  operated  the  locomotive 
at  that  time  with  due  care  and  thought,  and  it  was  so  con- 
structed that  it  would  not  set  fire  as  thus  operated,  and  the 
jury  believe  from  the  evidence  that  it  actually  did  set  fire 
at  Uiat  time,  the  jnry  are  to  consider  which  of  these  proofs 
they  will  believe,  the  former  or  the  latter." 

These  instructions  are  assigned  as  error  by  the  defend- 
ant; and  the  defendant  claims  that  viewed  in  connection 
with  the  testimony,  the  court,  in  the  last  instruction,  in 
effect,  instructed  the  jury  that  the  only  question  in  dispute 
was  the  setting  out  the  fire,  and  if  they  believed  that  the 
fire  was  set  out  b}'  the  engine  they  must  find  for  the 
plaintifiT. 

It  seems  to  us  that  the  instructions  might  reasonably 
bear  this  construction,  which  would  manifestly  not  be  the 
law.  At  all  events  the  language  employed  by  the  court  is 
so  conf ased  and  uncertain  in  its  meaning  that  it  is  mis- 
leadingy  and  it  was  error  for  the  court  so  to  instruct. 

As  this  is  decisive  of  the  case  it  is  not  necessary  for  us 
to  pass  upon  the  question  whether  or  not  the  court  erred 
in  refusing  to  give  the  instruction  asked  for  by  the  defense, 
or  whether  or  not  the  court  correctly  stated  the  law  as  to 
the  presumption  of  negligence  in  the  first  paragraph  of 
said  charge  or  instruction. 

The  judgment  of  the  court  below  is  reversed. 

Andebs,  C.  J.,  and  Hoyt,  Stiles  and  Soott,  JJ.,  con- 
cur. 
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[No.  32.     Decided  March  8,  1890.] 

The    Oregon    Railway   and    Navigation    Company    v. 

John  P.  Smalley. 

CONSTITUTIONAL    LAW — DUE    PROCESS    OP   LAW  —  BAILROABS  — 

KILLING  STOCK  —  FENCES. 

The  act  approved  November  28th,  1883  (Laws  Wash.  T.,  1883,  p. 
51),  making  railroad  companies  liable  for  stock  killed  by  them 
where  their  tracts  are  not  fenced,  refi^ardless  of  any  questions  of 
negligence  on  the  part  of  the  railroad  company,  or  of  contributory 
negligence  on  the  part  of  the  plaintitf,  is  void,  because  it  imposes  a 
penalty  where  no  duty  to  fence  is  imposed,  and  would  be  a  taking  of 
property  without  due  process  of  law. 

Sections  1  and  8  of  the  above-mentioned  act  are  interdependent 
with  §§  2  to  7  of  the  same  act  (heretofore  declared  unconstitutional), 
and  must  fall  with  them;  and  the  case  of  Dacres  v.  O.  B.  ib  N.  Co,, 
holding  that  §$1  and  8  are  capable  of  being  executed  in  accordance 
with  the  apparent  legislative  intent,  wholly  independent  of  §§  2  to  7, 
is  overruled.     (Scott  and  Dunbar,  JJ.,  dissent). 

Apjyeal  from  District  Courts  Walla  Walla  County, 
The  facts  sufficiently  appear  in  the  opinion. 

W.  W.  Cotton^  for  appellant. 

The  act  relating  to  fencing  of  railroad  tracks,  approved 
November  28,  1883,  is  unconstitutional.  If  the  purpose 
of  a  statute  is  to  accomplish  a  single  object  only,  and  some 
of  its  provisions  are  void,  the  whole  must  fail  unless  suffi- 
cient remains  to  effect  the  object  without  the  aid  of  the  in- 
valid portions.  Cooley  on  Const.  Lim.  178-9;  Warren  et 
al,  V.  Mayor,  etCy  2  Gray,  84;  Fisher  v.  McGirr  et  aZ.,  1 
Gray,  1;  Taylor  v.  Commissioners,  etc.,  23  Ohio  St. 
22,  84;  State  ex  rel.  Walsh  <t  Walsh  v.  Dousman,  28  Wis. 
541-547;  Campait  v.  City  of  Detroit,  14  Mich.  276,  283, 
45;  Commonwealth  v.  Potts,  79  Pa.  St  164.  The  act  can- 
not be  justified  as  a  police  regulation,  since  it  effects  no 
purpose  and  regulates  no  evil,  in  fact,  does  nothing  other 
than  to  compel  railroad  companies  to  pay  for  cattle  killed 
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by  reason  of  no  neglect  or  omission  of  such  companies. 
Such  an  act  is  unconstitational.  Bielenberg  v.  Mmitana, 
etc.,  Rf/.  Co.,  8  Mont.  271;  Cairo  R.  R.  Co.  v.  Parks,  32  Ark. 
131;  Ztiglerv.  South,  etc.,  ii. iJ. Co. ,  58  Ala.  595;  Ohio,  etc.  R. 
R.  Co.  V.  Lackey,  78  111.  55. 

It  has  been  repeatedly  held  that  where  cattle  come  upon 
a  railroad  track  at  a  point  where  the  railroad  company  is 
not  bound  to  fence,  the  company  is  not  liable  for  the  injury 
to  them  wherever  it  occurs.  Morrison  v.  R,  R.  Co.,  32 
Barb.  568;  Jeffh^son,  etc.,  R.  R.  Go.  v.  Brevoort,  30  Ind. 
324;  Wabash,  etc.,  R.  R.  Co.  v.  Tretts,  96  Ind.  450;  Louis- 
ville,  etc.,  R.  R.  Co.  v.  Holly  93  Ind.  215;  Bremmerv.  Green 
Bay,  etc.,  R.  R.  Co.,  61  Wis.  114  (8.  C.  19  Am.  &  Eng.  E, 
E.  Cas.  575). 

No  fencing  acts  have  been  construed  by  any  of  the  courts 
as  making  railroad  companies  absolutely  liable,  irrespective 
of  the  question  as  to  what  the  acts  or  defaults  of  the  owner 
of  cattle  may  have  been  in  allowing  them  to  stray  upon 
the  track.  Many  cases  have  held  that  contributory  negli- 
gence on  the  part  of  the  owner  would  prevent  a  recovery. 
Kansas  City,  etc. ,  -R.  R.  Go.  v.  McHenry  (Kan.),  6  Am.  and 
Eng.  E.  E.  Cas.  581;  Van  Horn  v.  Burlington,  etc.,  R.  R. 
Co.  (Iowa),  7  Am.  &  Eng.  E.  E.  Cas.  591;  Richards  v. 
Chicago,  etc.,  R.  R.  Co.  (Wis.),  13  Am.  &  Eng.  E.  E.  Cas. 
624;  Hines  v.  8.  F.  &  K.  P.  R.  R.  Co.  (Cal.),  20  Am.  and 
Eng.  E.  E.  Cas.  486. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  — This  was  an  action  against  a  railroad  com- 
pany for  the  value  of  a  colt  killed  by  a  train  of  the  com- 
pany, and  for  injuries  to  another  colt  by  the  same  train. 

The  complaint  alleged  facts  which,  if  proven,  would  have 
been  sufficient  to  warrant  a  recovery  at  common  law,  and 
the  answer  put  in  issue  all  its  material  allegations.  At  the 
trial,  however,  both  the  plaintiff  and  the  court  appear  to 
have  regarded  it  as  a  case  prosecuted  under  the  act  of 
November  28,  1883.     Accordingly,  the  testimony  of  the 
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plaintiff  was  limited  to  the  facts  of  ownership,  the  killing 
and  maiming,  the  want  of  a  fence  along  the  track,  and  the 
valae  and  damage.  The  defendant  offered  to  show  that  its 
train  was  managed  without  fanlt,  and  that  the  plaintiff's  neg- 
ligence contributed  to  the  accident;  but  the  court  rejected 
the  evidence  as  being  irrelevant  and  immaterial,  and  this 
ruling  was  excepted  to. 

It  did  appear,  however,  that  the  animals  had  strayed  into 
a  fenced  field,  not  the  property  of  their  owner,  and  that 
from  that  field,  which  extended  to  the  railroad  track,  they 
had  gone  upon  the  track  at  the  point  where  they  were 
struck  by  the  train. 

The  defendant  requested  a  number  of  instructions  to  the 
jury  which  would  have  been  applicable  in  the  absence  of 
any  statute;  but  the  court  refused  to  give  them,  and  did 
give  the  following:  **  Bailroad  companies  owning  or  oper- 
ating lines  of  railway  within  this  territory  are  liable  for 
the  value  of  all  live  stock  killed  or  maimed  by  their  pass- 
ing trains,  where  their  roads  are  not  fenced." 

Exceptions  were  taken  to  the  refusal  to  give  the  instruc- 
tions asked,  and  to  the  giving  of  the  instruction  noted 
above.     Error  is  assigned  upon  all  the  exceptions. 

This  case  brings  this  court  squarely  to  a  review  of  the 
act  of  1883,  commonly  known  as  the  **  fence  law,"  and 
of  the  case  of  Dacres  v.  Or^egon  Railmay  &  Navigation 
Company,  20  Pac.  Kep.  601,  decided  by  the  supreme 
court  of  Washington  Territory,  January  29,  1889.  The 
court  in  that  case,  and  the  parties  there  and  here,  de- 
cided and  admitted  that  §g  2,  3,  4,  5,  6  and  7  of  the 
act  were  unconstitutional,  because  they  deny  the  right  of 
trial  by  jury;  but  in  response  to  its  own  question,  '*  Is  the 
whole  act  void  by  reason  of  the  unconstitutionality  of  the 
sections  named?  "  the  court  answered  in  the  negative,  and 
upheld  the  first  and  eighth  sections  as  valid  and  binding 
law,  ''being  complete  in  itself  and  capable  of  being  exe- 
cuted in  accordance  with  the  apparent  legislative  intent. 
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wholly  independent  of  that  which  was  rejected,"  as  the 
court  said.  The  ruling  was  based  upon  the  general  prin- 
ciple, as  stated  by  Judge  Cooley's  Constitutional  Limita- 
tions (6th  ed.),  212,  thus:  **  Where,  therefore,  a  part  of  a 
statute  is  unconstitutional,  that  fact  does  not  authorize 
courts  to  declare  the  remainder  void  also,  unless  all  the 
proyisions  are  connected  in  subject-matter,  depending  on 
each  other,  operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning,  that  it  cannot 
be  presumed  the  legislature  would  have  passed  the  one 
without  the  other.  ...  If,  when  the  unconstitutional 
portion  is  stricken  out,  that  which  remains  is  complete  in 
itself,  and  capable  of  being  executed  in  accordance  with 
the  legislative  intent,  wholly  independent  of  that  which 
was  rejected,  it  must  be  sustained." 

The  act  in  question,  as  it  is  left,  including  its  title,  is 
as  follows: 

"An  act  to  secure  to  the  owners  of  live  stock  payment 
of  the  full  value  of  all  animals  killed  or  maimed  by  railroad 
trains.     Be  it  enacted,"  etc. 

"  Section  1.  That  all  railroad  companies  owning  or  op- 
erating lines  of  railway  within  the  Territory  of  Washington 
shall  be  liable  to  the  owners  of  all  live  stock  for  the  full 
yalue  of  all  such  live  stock  killed  or  maimed  by  their  pass- 
ing trains." 

•'  Sec.  8.  No  railroad  company  shall  be  liable  for  stock 
killed  upon  their  roads,  when  the  same  is  fenced  by  such 
company  with  a  good  and  lawful  fence." 

Construing  the  act,  the  court  held  that  its  general  object 
was  to  enlarge  and  extend  the  rights  of  owners  of  live  stock 
as  against  railroad  companies,  so  long  as  the  railways  are 
not  properly  fenced,  and  its  final  construction  of  the  two 
sections  retained  was  as  follows : 

"  Where  an  animal,  being  lawfully  upon  adjoining  land, 
thence  escapes  upon  a  railway  track  at  a  place  which  is  not 
fenced,  but  which  the  company  may  properly  and  lawfully 
fence,  and  the  animal  is  killed  by  a  passing  train,  the  com- 
pany is  liable  for  the  value  of  the  animal,  if  killed;  and  if 
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injured,  but  not  killed,  for  the  amount  of  damages  caused 
by  the  injury.  ...  It  is  evident,  upon  the  face  of  this 
statute,  that  the  legislature  intended  to  make  the  neglect 
or  failure  of  railway  companies  to  fence  their  railways  ev- 
idence of  negligence.  This  is  made  clear  by  g  8,  which 
exempts  companies  from  liability  for  the  killing  of  live 
stock  where  tne  railways  are  properly  fenced." 

Viewing  this  act  in  the  light  of  its  title  alone,  we  should 
be  inclined  to  agree  with  that  court  as  to  the  general  object 
sought  by  the  legislature.  But  that,  by  its  terms,  it  was  a 
reasonable  statute,  or  one  such  as  has  been  commended  by 
courts  in  the  cases  cited,  or  that  its  provisions  could  be 
toned  down  and  softened  by  the  construction  put  upon 
them,  so  as  to  make  it  a  reasonable  statute,  we  are  unable 
to  discover,  even  after  a  careful  study  of  the  decision 
quoted. 

The  liability  of  a  railroad- company  for  injuries  to  live 
stock  is  based  upon  a  supposed  negligence  in  the  perform- 
ance of  some  duty  imposed  under  the  general  rules  of  law 
or  a  statute;  but  to  fence  its  track  is  not  the  duty  of  a  rail- 
road company  under  any  law  of  Washington,  either  written 
or  unwritten,  not  excepting  the  act  in  question.  Therefore, 
without  this  statute  the  usual  rules  as  to  negligence  and 
the  burden  of  proof  would  apply  in  these  stock-killing 
cases;  and  the  plaintiff  would  be  answerable  for  contribu- 
tory negligence.  By  this  act,  however,  without  imposing 
upon  a  railroad  company  the  duty  of  fencing  at  any  place 
where  a  fence  would  be  reasonable,  a  conclusive  presump- 
tion of  negligence  on  its  part  is  enacted,  and  its  absolute 
liability  fixed  without  regard  to  the  possible  contributory 
negligence  of  the  owner.  Nor  is  any  distinction  made  in 
cases  where  no  lawful  fence  could  be  erected,  as  at  street 
or  highway  crossings,  or  in  towns;  so  that  were  a  case  pre- 
sented where  the  owners  of  animals,  hitched  to  a  vehicle, 
with  gross  negligence  drove  them  along  a  highway  in  front 
of  a  passing  train,  and  both  owner  and  animals  were  in- 
jured, while  the  owner  could  recover  nothing  for  his  own 
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injury,  he  could  have  the  value  of  his  live  stock  from  the 
owner  or  operator  of  the  train. 

Liability  of  this  kind  is  to  be  imposed  upon  him  who  is 
found  at  fault,  and  the  injured  party  not  being  himself  in 
the  wrong;  but  here  is  a  statute  which  imposes  a  penalty  for 
no  fault,  which  is  a  taking  of  property  without  due  process 
of  law,  which  is  forbidden  by  the  constitution.  Now  are  we 
able  to  see  in  §  8  anything  to  relieve  §  1  of  these  objections. 
Under  it  railroad  companies  may  fence  or  not  as  they 
please;  but  if  they  do  fence  they  may  escape  every  reason- 
able liability,  to  the  great  wrong  of  owners  of  stocky 
through  whose  herdsaccidentally  strayed  upon  their  tracks, 
their  engineers  may  wantonly  drive  locomotives,  killing 
and  maiming  helpless  beasts  without  fear  of  consequences. 

A  late  and  well-considered  case  upon  this  subject,  grow- 
ing out  of  a  statute  similar  to  §  1,  is  that  of  Bielenberg  v, 
Montana  Union  By.  Go.,  8  Mont.  271  (20  Pac.  Rep.  314). 
In  many  states  there  are  statutes  which  make  it  the  duty 
of  railroad  companies  to  fence  their  tracks  at  reasonable 
places,  and  when  animals  are  killed  where  there  ought  to 
have  been  a  fence,  but  where  none  had  been  erected,  the 
absence  of  the  fence  is  made  conclusive  presumption  of 
negligence  in  some  cases,  and  of  liability  in  others;  and 
these  statutes  have  been  upheld.  But  until  the  duty  of 
fencing  is  imposed,  no  such  penalty  can  be  attached  to  an 
omission  to  fence. 

Again,  it  will  be  noted  that  in  Judge  Cooley's  rule  as  to 
holding  part  of  an  act  constitutional,  although  another  part 
be  held  unconstitutional,  it  is  laid  down  as  requisite  that 
the  part  upheld  must  be  ' '  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  was  rejected."  And  the  court,  in 
Dixcres  v,  Oregon  jB.  <i\  N,  Co.,  held  §  1  to  meet  the  require- 
ment. But  let  us  examine.  It  is  true  it  would  be  a  very 
simple  thing  for  courts  to  enforce  the  provisions  of  gg  1 
and  8  if  they  badl3een  enacted  alone.     But  leaving  out  all 
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question  of  the  right  of  trial  by  jury,  upon  which  the 
court  in  the  former  case  held  §§  2  to  7  to  be  unconstitu- 
tional, and  suppose  there  were  no  such  possible  objection, 
what  is  it  that  the  legislature  intended  and  provided  that 
the  owner  might  recover;  and  when  can  the  action  be  com- 
menced ?    By  g  4,  notice  of  the  killing  must  be  given  to 
the  superintendent,  local  business  manager  or  agent  of 
the  railroad  company,  by  the  owner;  the  notice  must  be 
in  writing  and  contain  the  date  and  place  of  the  killings 
with  the  number  and  kind  of  the  animals;  and  by  §  3,  ten 
days  were  allowed  the  company  to  appoint  an  appraiser. 
Both  parties  were  bound  by  the  appraisement,  and  no  suit 
could  be  brought  until  at  least  ten  days  after  the  notice  of 
the  killing  given  in  writing  to  the  defendant,   through 
some  one  of  its  responsible  agents.     Presumably  the  ap- 
praisers chosen  would  have  been  more  or  less  experts  in 
valuing  stock,  and  their  judgment  more  satisfactory  than 
the  verdict  of  a  jury.     Who  can  say  with  certainty  that 
the  legislature  did  not  intend,  in  view  of  the  severe  rule 
adopted  against  the  railroad  companies  as  to  their  liability, 
that  they  should,  before  being  put  to  the  cost  of  a  suit, 
have  the  time  and  notice  required  as  substantial  rights; 
and  that  both  parties  should  have  the  advantage  of  expert 
opinion  as  to  the  value  directly  employed  in  fixing  the 
amount  to  be  paid,  rather  than  as  mere  evidence  before  a 
jury  ?    These  advantages  are  totally  lost  with  the  obnox- 
ious sections  out,  but  we  regard  them  as  having  been 
materially  within  the  legislative  intent  in  enacting  the  law. 
And  further,  although  g  1  provides  that  companies  shall  be 
liable  for  *'  the  full  value,"  it  seems  clear  to  us  that  to  as- 
certain for  what  they  are,  after  all,  really  liable,  g  1  must 
be  read  with  g  5,  where  the  provision  is,  that  after  the  ap- 
praisement, ' '  the  amount  of  such  assessment  shall  thereupon 
become  due  and  payable,  with  interest  from  date  of  said 
assessment,  at  the  rate  of  one  per  cent,  per  month,  and  such 
amount,  together  with  interest  and  costs,  including  attor- 
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ney  s  fees  now  allowed  as  costs  in  the  district  court,  may  he 
recovered  by  suit  in  any  court  having  jurisdiction  thereof." 
That  is,  the  suit  of  the  owner,  instead  of  being  in  trespass 
for  the  injury  to  his  chattel,  would  be  in  assumpsit  upon 
the  award  of  the  appraisers;  the  actual  value  of  the  chattel 
would  be  immaterial,  and  need  not  be  pleaded  or  proved; 
and  the  very  fact  of  the  killing  need  be  pleaded  only  as  a 
matter  of  inducement  for  the  award  sued  on.  Was  it  the 
intention  of  the  legislature  that,  instead  of  the  cause  of  ac- 
tion provided  for  in  §  S,  companies  should  be  compelled  to 
respond  to,  or  owners  should  be  required  to  plead,  some 
entirely  different  cause  of  action;  or  that  both  should  pro- 
dace  their  proofs  as  to  value  in  a  different  form  from  that 
provided  in  the  act  ?  On  the  contrary,  it  seems  to  us  that 
the  clear  intention  of  the  legislature  was  to  give  to  both 
parties  all  the  privileges  above  mentioned,  as  a  substantive 
part  of  the  right  in  the  one  and  the  liability  in  the  other; 
and  that,  therefore,  g  1  is  not  "  capable  of  being  executed 
in  accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  that  which  was  rejected,"  and  must  fall 
with  the  other  unconstitutional  sections. 

We  sustained  gg  1  and  8  in  the  case  of  Oregon  Ry.  dk 
Nav.  Go.  V.  Dacrea,  ante^  p.  195,  decided  at  this  term, 
bat  solely  upon  the  ground  that  the  decision  of  the  court 
in  the  same  case  in  1889  constituted  the  law  of  the  case 
apon  the  new  trial. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  granted. 

Andebsi,  0.  J.,  and  Hoyt,  J.,  concur. 
Scott  and  Dunbab,  J  J. ,  dissent. 


k.  _ 
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[No.  19.     Decided  March  8, 1890.] 

Charles  Freytaq  v.  The  Northern   Pacific  Railroad 
Company  and  Brittain  E.  Craig. 

VENDOR    AND    VENDEE  —  SPECIFIC    PERFORMANCE  —  PLEADING  — 

DEMAND    FOR    DEED. 

In  an  action  against  the  obligor  in  a  title  bond,  and  a  railroad 
company,  as  defendants,  to  enforce  plaintiff's  right  to  a  deed  to  ob- 
tain premises,  the  complaint  alleged  that  the  obligor  and  the  rail- 
road company  both  claimed  the  same  lands;  that  the  obligor  exe- 
cuted a  bond  to  plaintiff  to  convey  to  him  a  certain  portion  of  said 
lands^  whenever  he  obtained  title  to  the  same;  that,  in  compromise 
of  a  suit  by  the  obligor  against  the  railroad  company,  the  disputed 
lands  were  divided  between  them,  and  that  the  railroad  company 
obtained  the  tract  bonded  to  this  plaintiff,  with  full  knowledge  of 
plaintiff's  rights  under  said  bond.  There  were  no  proper  allega- 
tions in  the  complaint  showing  the  facts  constituting  the  right  of 
the  obligor  to  a  conveyance  from  the  railroad  company,  and  there 
were  no  allegations  of  fraud  on  the  part  of  defendants.  Held^  That 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

In  such  an  action,  in  order  to  put  the  railroad  company  in  default, 
a  demand  upon  it  for  a  conveyance  should  have  been  alleged. 

Appeal  f ram  District  Courts  Kittitas  County. 
The  facts  are  fully  stated  in  the  opinion, 

ParsoiiSj  CadiveU  &  Bausman^  for  appellant. 

The  assignment  of  a  mere  expectancy  or  possibility  will 
be  supported  as  a  contract  entitling  the  assignee  to  a  spe- 
cific performance  as  soon  as  the  assignor  has  acquired  the 
power  to  perform.  Mitchell  v.  Winslow,  2  Story,  630; 
Woodworth  v,  Sherman,  3  Story,  171. 

That  the  vendee  may  maintain  an  action  where  the  obli- 
gation of  the  vendor  is  in  the  form  of  a  title  bond,  under 
the  authorities  cannot  be  questioned.  1  Hill,  Vend.,  p. 
430,  g  5;  Ensign  v.  Kellogg,  4  Pick.  1;  Doolitile  v.  Cook, 
75  111.  354;  Sterling  v.  Klepsattle,  24  Ind.  94. 

Whether  a  deed  is  demanded  or  not  is  not  essential  to 
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the  right  to  maintain  an  action  for  a  specific  performance. 
Morris  v,  Hoyt^  11  Mich.  17;  Swanson  v.  Maxioell,  2 
Comst.  316;  Pom.  Spec.  Perf.  435. 

Daniel  Gdby,  for  Craig,  appellee. 

Mitchell,  Ashton  dh  Chapman,  for  Northern  Pacific  R. 
B.  Co.,  appellee. 

There  is  no  allegation  that  either  Freytag  or  the  railroad 
company  ever  refased  to  execute  a  deed  upon  demand. 
There  must  be  both  demand  and  refusal,  and  the  complaint 
should  show  it.     Wat.  Spec.  Perf.,  g  97. 

The  bond  fixes  no  consideration.  Such  a  bond  cannot 
be  enforced.  Smith  v.  Reynolds,  8  Fed.  Rep.  696;  Wat. 
Spec.  Perf.,  p.  121,  g  93;  3  Pom.  Eq.  Jur.,  §  1405. 

The  complaint  fails  to  allege  the  facts  showing  the  char ; 
acter  of  the  consideration.  The  statements  which  are  made 
in  the  complaint  in  this  respect  amount  only  to  conclusions 
of  law.  Mayger  v.  Cruse,  5  Mont.  485;  Wagonblast  v. 
Whitney,  12  Or.  83. 

The  bond  merely  stipulates  for  the  making  of  a  convey- 
ance in  the  event  of  obtaining  title,  or  the  payment  of  $500, 
in  lien  thereof.  Equity  will  not  interfere  to  decree  a  specific 
performance  of  the  first  alternative,  but  will  leave  the  in- 
jured pariy  to  his  remedy  of  damages  at  law.  1  Pom.  Eq* 
Jur.,  g  447;  Cathcart  v.  Robinson,  5  Pet.  264. 

The  complaint  contains  no  sufficient  allegation  to  show 
that  there  ever  existed  any  contract  between  Craig  and  the 
railroad  company  which  could  be  the  subject  of  an  action 
for  specific  performance.  If  there  was  no  such  contract 
between  Craig  and  the  railroad  company,  the  attempted 
agreement  between  Craig  and  Freytag  was  a  mere  nullity, 
and  never  became  of  any  binding  force  on  either  party. 
If  Craig  had  any  agreement  with  him,  it  was  merely  an 
agreement  on  his  part  to  convey  the  estate  to  Freytag,  and 
not  that  the  railroad  company  should  convey  it.  Wat. 
Spec.  Perf.,  g  69. 
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The  opiDion  of  the  court  was  delivered  by 

Stiles,  J.  —  In  this  case  separate  general  demurrers  to 
the  complaint  were  sustained,  and  the  action  was  dis- 
missed in  the  court  below.  The  appeal  is  on  the  part  of 
the  plaintiff  from  that  disposal  of  the  case,  he  having  de- 
clined to  amend.  The  complaint,  after  the  formal  part, 
was  as  follows: 

"  Second:  That  on  or  about  the  third  day  of  September, 
1884,  the  above  named  defendant,  B.  E.  Craig,  made  and 
entered  into  a  certain  contract,  in  writing,  to  and  with  the 
above  named  plaintiff,  a  true  copy  of  which  is  hereto  at- 
tached and  marked  *  Exhibit  A,'  and  made  a  part  hereof; 
by  the  terms  of  which  contract  the  above  named  defendant, 
B.  E.  Craig,  for  and  in  consideration  of  value  received  by 
him  from  the  plaintiff,  Charles  Freytag,  did  agree  and  sell 
and  convey,  by  sood  and  sufficient  warranty  deed,  that  cer- 
tain tract  of  land  bounded  and  described  as  follows,  to  wit: 
Beginning  at  a  point  1,104  feet  due  east  from  the  southwest 
comer  of  the  northwest  quarter  of  section  one,  in  town- 
ship seventeen  north,  range  eighteen  east,  thence  iiinning 
due  north  sixteen  rods,  thence  due  east  five  rods,  thence 
due  south  sixteen  rods,  thence  due  west  five  rods,  to  the 
place  of  beginning.  That  it  was  further  provided  in  said 
contract  that  said  deed  should  be  made,  executed  and  de- 
livered whenever  the  said  B.  E.  Craig,  defendant  herein, 
shall  have  obtained  title  to  said  tract  of  land. 

"  Third:  That  said  defendant,  B.  E.  Craig,  did,  on  or 
about  the  23d  day  of  Juno,  1888,  become  and  was  entitled 
to  the  title  of  saia  land  so  agreed  to  be  sold  by  him  to  the 
plaintiff  herein,  and  was  entitled  to  have  a  decree  of  court 
establishing  in  him  said  title  and  a  conveyance  of  the  title 
thereof  from  the  defendant,  the  Northern  Pacific  Bailroad 
Company. 

''Fourth:  That  at  that  time,  to  wit:  June  23,  1888, 
there  was  a  suit  then  pending  between  the  defendant  here- 
in, B.E.  Craig,  as  plaintiff,  and  the  defendant,  the  Northern 
Pacific  Railroad  Company,  as  defendant,  in  which  suit  the 
plaintiff  therein  sought  to  obtain  a  decree  of  this  court  re- 
quiring the  defendant,  the  Northern  Pacific  Railroad  Com- 
pany, to  make,  execute  and  deliver  to  him  a  deed  of 
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conveyance  of  that  certain  tract  of  land  described  as  follows, 
to  wit :  The  east  half  of  the  northwest  quarter  and  the 
southwest  quarter  of  the  northwest  quarter  of  section  num- 
ber one  in  township  seventeen  (17)  north,  range  eigh- 
teen (18)  east,  of  which  the  tract  herein  mentioned,  which 
said  plaintiff  had  heretofore  contracted  and  agreed  to  sell 
and  convey  to  this  plaintiff,  was  situated  ana  was  a  part 
thereof. 

^' Fifth:  That  at  the  time  of  the  contract  hereinbefore 
referred  to,  and  set  out  in  this  complaint  as  'Exhibit  A,' 
to  wit:  Sept.  3,  1884,  the  said  plaintiff  was  in  possession 
of  the  property  hereinafter  described,  and  has  at  all  times 
since  said  date  been  and  remained  in  the  sole,  actual,  peace- 
able and  quiet  possession  of  said  propertv.  That  ne  was 
in  possession  of  said  property  on  the  28th  day  of  June, 
188o,  and  has  ever  since  said  time  so  been  in  possession 
of  said  property. 

< '  Sixth:  That  on  the  23d  day  of  June,  1888,  the  said 
suit  then  pending,  between  the  said  B.  E.  Craig  and  the 
I^orthern  JPacific  Bail  way  Company  was  settled  and  com- 
promised by  said  parties,  by  the  terms  of  which  settlement 
and  compromise,  which  was  in  writing,  and  a  true  copy  is 
hereto  attached  and  marked  '  Exhibit  B,'  and  made  a  part 
hereof,  the  said  B.  E.  Craig  was  to  receive  at  a  nominal 
figure  one-half  of  all  of  said  tract  of  land,  which  he  then 
claimed  to  own,  and  the  said  Northern  Pacific  Bailroad 
Company  were  to  retain  one-half.  That  selections  were  to 
be  made  by  each  of  said  parties  alternatelv,  while,  by  the 
terms  of  said  contract,  there  was  a  nominal  sale  to  the  said 
B.  E.  Craig  of  said  lands  to  be  selected  by  him,  yet  in  truth 
and  in  fact  said  settlement  and  compromise  was  so  made 
and  entered  into  to  prevent  further  litigation  of  the  rights 
of  said  parties. 

'  *  Seventh :  That  at  the  time  said  settlement  and  compro- 
mise was  so  made  and  entered  into  bv  and  between  said 
parties,  the  said  Northern  Pacific  Baifroad  Company  had 
full,  complete  and  actual  notice  of  the  rights  of  this  plaint- 
iff, and  they  made  said  contract  and  entered  into  said 
agreement  with  a  full  knowledge  of  plaintiff's  rights  there- 
under, and  that  they  now  hold  the  title  to  said  land  so 
agreed  to  be  sold  to  this  plaintiff  by  said  B.  E.  Craig  in 
trust  for  this  plaintiff. 

'  *  Eighth:    That  plaintiff  has  demanded  of  the  said  B.  E. 
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Craig  that  be  make,  execute  and  deliver  to  him  a  good  and 
sufficient  warranty  deed  to  said  property  so  agreed  to  be 
conveyed  as  aforestated,  and  that  he  include  the  same  in 
his  selection  when  the  division  of  said  land  should  be  made 
by  and  between  said  B.  E.  Craig  and  the  Northern  Pacific 
Bailroad  Company,  in  pursuance  of  the  terms  of  said  con- 
tract, herein  referred  to  and  made  a  part  hereof,  as  he  has 
the  right  and  power  so  to  do,  which  he  has  refused  to  do 
and  still  refuses  to  do.  That  in  pursuance  of  said  agree- 
ment and  compromise  so  made  and  entered  into  by  and  be- 
tween said  B.  E.  Craig  and  the  Northern  Pacific  Bailroad 
Company  they  have  each  so  selected  their  portion  of  said 
land  so  divided  between  them,  and  that  portion  of  land  so 
agreed  to  be  sold  and  conveyed  to  this  plaintiff  is  not  in- 
cluded in  that  portion  selected  by  the  said  B.  E.  Craig. 
That  it  is  included  in  that  portion  selected  by  the  said 
Northern  Pacific  Bailroad  Company. 

'*  Ninth:  That  the  plaintiff  has  made  large  improvements 
on  said  tract  of  land  (and  is  now  making  his  home  thereon). 
Tijat  the  actual  value  of  said  improvements  is  one  thousand 
dollars.  That  the  value  of  said  land  is  fifteen  hundred 
dollars  ($1,500). 

'*  Tenth:  That  plaintiff  has  been  damaged  by  the  refusal 
of  the  defendant  to  make  said  conveyance  as  he  had  agreed 
to  do,  in  the  sum  of  five  hundred  dollars. 

"  Wherefore  this  plaintiff  prays  that  he  may  have  a  de- 
cree requiring  the  said  Northern  Pacific  Bailroad  Company 
to  make,  execute  and  deliver  to  him  a  warranty  deed  to 
said  property. 

''  That  he  may  have  and  recover  of  and  from  the  defend- 
ants the  sum  of  one  thousand  dollars  damages,  and  for  such 
other  and  further  relief  as  this  court  may  deem  equitable 
and  just." 

"Exhibit  A. — Know  all  men  by  these  presents:  That 
I,  B.  E.  Craig,  of  Kittitas  county,  Washington  Territory, 
am  held  and  jointly  bound  unto  Charles  Freyta^,  of  the 
same  county  and  territory,  in  the  sum  of  five  hundred  dol- 
lars, lawful  money  of  the  United  States,  to  be  paid  to  the 
said  Charles  Freytag,  his  executors,  administrators  or  as- 
signs, for  which  payment. well  and  truly  to  be  made  I  bind 
myself,  my  heirs,  executors  and  administratoi-s.  and  each 
of  them,  firmly  by  these  presents.     Sealed  with  my  seal. 
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"  Dated  at  Ellensburgh,  Kittitas  coaaty,  W.  T.,  Sep- 
tember 3,  1884. 

"  Now  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  B.  E.  Craig  shall  make,  execute  and  deliver 
onto  the  said  Charles  Freytag  a  good  and  sufficient  con- 
veyance in  fee  simple  with  the  usual  covenants  of  the  fol- 
lowing described  tract  of  land  whenever  said  B.  E.  Craig 
shall  himself  obtain  title  to  the  same,  which  said  tract  of 
land  is  described  as  beginning  1,104  feet  due  east  from  the 
soathwest  corner  of  the  northwest  quarter  of  section  one 
in  township  seventeen  (17)  north,  range  eighteen  (18) 
east,  thence  running  due  north  sixteen  rods,  thence  due 
east  five  rods,  thence  due  south  sixteen  rods,  thence  due 
west  five  rods  to  the  place  of  beginning,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and 
effect." 

Without  passing  upon  the  character  or  the  validity  of 
the  bond  which  is  the  basis  of  this  action,  we  shall,  for  the 
purpose  of  this  decision,  assume  it  to  be  one  upon  which^ 
on  the  happening  of  the  event  specified,  viz. :  The  acquisi- 
tion of  title  by  Craig,  a  specific  performance  could  be  re- 
quired. 

The  stipulation  or  settlement  referred  to  in  the  com- 
plaint as  ''Exhibit  B,"  recited  that  the  Northern  Pacific 
Railroad  Company  was  the  owner  of  120  acres  of  land,  in- 
cluding the  tract  in  question,  and  was  entitled  to  the  im- 
mediate and  quiet  possession  thereof;  that  Craig  was  in 
possession  of  the  120  acres,  and  ''claims  to  have  some 
right  and  claim  thereto;"  that  the  suit  mentioned  in  the 
complaint  was  pending  and  that  to  avoid  further  litigation 
the  parties  had  agreed  to  settle  and  compromise  the  matter 
in  controversy.  It  was  then  provided  that  Craig  should 
forthwith  dismiss  his  suit,  and  quit  and  surrender  the 
premises  to  the  railroad  company,  and  relinquish  to  it 
"any  and  all  claim,  title  or  estate  thereto;''  and  that  the 
railroad  company  would  sell,  and  Craig  would  buy  and 
pay  for  one-half  of  the  land  in  the  manner  further  set 
forth. 
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That  portion  of  the  stipulation  which  provided  for  the 
disposition  of  the  120  acres  was  as  follows : 

"Therefore,  it  is  hereby  agreed  by  and  between  the 
parties  hereto  that  the  said  party  of  the  first  part  shall, 
within  a  reasonable  time  from  this  date,  survey  and  plat  into 
town  lots  and  blocks  all  of  said  land,  and  cause  the  same  to 
be  platted  and  filed  in  the  auditor's  office  of  Kittitas  county, 
Washington  Territory, said  plat  to  be  an  addition  to  the  city 
of  Ellensburgh,  Washington  Territory.  That  they  will  sell, 
and  by  these  presents  hereby  agree,  in  consideration  of  the 
moneys  hereinafter  specified  and  agreed  to  be  paid  by  the 
said  party  of  the  second  part,  to  sell  and  convey  half  of 
all  the  lots  and  blocks  as  shown  by  said  survey  and  plat  so 
made  and  filed,  to  the  said  party  of  the  second  part,  his 
heirs,  executors  or  assigns,  by  good  and  sufficient  warranty 
deed,  for  the  sum  of  twenty-five  dollars  for  each  and  every 
block,  and  twenty-five  dollars  for  any  part  or  portion  of 
such  block,  which  deed  of  conveyance  will  be  given  upon 
demand  at  the  land  office  of  the  Northern  Pacific  Bailroad 
Company  at  Tacoma,  Washington  Territory,  after  said  land 
is  surveyed  and  platted  and  the  said  amount  hereinafter 
stated  is  paid  to  them.  That  they  will  divide  on  demand 
within  reasonable  time  after  said  plat  is  made  and  filed, 
said  blocks  and  lots  as  follows :  The  said  Brittain  E.  Craig, 
his  heirs,  executors  or  assigns,  may  have  the  first  selection 
of  three  blocks  (which  selection  so  made  shall  embrace  the 
buildings,  reservoir  and  orchard  so  far  as  practicable),  as 
shown  on  said  plat  so  made  and  filed. 

'^  That  the  said  party  of  the  second  part  shall  have  the 
next  selection  of  three  blocks;  then  the  said  party  of  the 
second  part  may  select  one  block  from  the  Diooks  unse- 
lected,  and  the  party  of  the  first  part  one;  thus  alternately 
selecting,  each  one  block,  until  all  of  said  land  so  platted 
and  recorded  is  selected.  The  selection  to  be  made  by 
<6ach  party  taking  the  alternate  block  in  the  consecutive  or- 
der of  their  numbers,  and  the  blocks  so  selected  by  said 
Brittain  E.  Craig,  his  heirs,  executors  and  assigns  are  the 
same  that  are  to  be  conveyed  as  hereinbefore  stated.'* 

In  so  far  as  plaintiff's  claim  for  damages  was  oonoemed, 
it  was  not  sustained  by  any  allegation  of  the  complaint. 
The  plaintiff  was,  at  the  commencement  of  the  action,  and 
ever  since  the  date  of  his  bond  had  been  in  the  possession 
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of  the  premises,  and  as  against  either  of  the  defendants, 
without  showing  some  special  damage,  his  costs  would  be 
the  limit  of  his  money  recovery. 

Bat  the  main  question,  and  that  upon  which  the  atten- 
tion of  both  parties  was  fixed,  was  whether,  under  the  facts 
stated,  the  railroad  company,  to  which,  by  the  method  of 
selection  provided  in  the  stipulation  for  settlement,  the 
tract  in  question  was  allotted,  was  bound  to  convey  it  to 
the  plaintiff  as  the  assignee  of  Craig.  It  had  notice  of  the 
plaintiff's  bond  and  possession,  and  of  the  claim  of  Craig 
to  have  a  deed  for  the  whole  tract  of  120  acres;  under  the 
facts  as  they  appear,  was  it  bound,  in  making  a  compro- 
mise with  Craig,  to  so  shape  the  platting  and  selection  of 
blocks  that  this  tract  would  be  covered  by  the  selection  of 
Craig  and  the  conveyance  to  him  ? 

Allowing  the  most  liberal  construction  of  the  complaint 
and  exhibits,  and  all  reasonable  intendments  in  favor  of 
the  pleadings,  we  are  constrained  to  hold  the  negative. 
Craig  had  a  suit  pending  against  the  railroad  company  in 
which  he  demanded  a  conveyance  of  the  whole  property, 
but  whether  he  ever  had  a  claim,  of  any  description  or 
degree,  which  he  could  have  enforced  at  law  or  in  equity 
against  any  portion  of  the  premises  until  the  stipulation  of 
June  23,  1888,  was  signed,  is  nowhere  asserted  or  even 
hinted  in  this  complaint.  He  may  have  had  the  very  best 
claim,  under  circumstances  or  writings  which  would  have 
compelled  the  railroad  company  to  convey  to  him  the 
whole  tract,  or  this  portion  of  it;  or  he  may  have  been  a 
mere  trespasser  whose  claim  the  court  would  have  to  en- 
tirely ignore.  Under  the  former  supposition  no  com- 
promise of  the  parties  to  the  suit  would  have  estopped  the 
plaintiff  here  from  asserting  his  rights,  pro  tanto,  and 
having  his  title;  but,  on  the  other  hand,  if  the  latter  were 
the  true  state  of  things,  no  one  would  have  a  right  to  com- 
plain if  the  railroad  company,  being  under  no  obligation  to 
Craigy  should  yet  see  fit  to  yield  much  or  little  of  the  con- 
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troverted  subject-matter,  in  an  arrangement  whereby  it 
bought  its  peace.  The  difficulty  with  the  pleading  is,  that 
it  does  not  make  the  facts  known  on  this  the  vital  point  of 
the  whole  matter.  Leaving  out  the  third  paragraph,  the 
allegations  of  the  complaint  and  the  ''Exhibit  B  *'  make 
it  appear  to  the  indulgent  reader  as  though  Craig,  being 
in  possession  under  a  claim  which  was  more  than  doubt- 
ful of  being  maintained,  and  which  he  was  willing  to 
wholly  abandon  for  the  privilege  of  purchasing  half  of 
the  blocks  in  the  manner  and  for  the  price  specified,  had 
made  the  stipulation  admitting  the  title  and  right  of  pos- 
session to  be  in  the  railroad  company  and  agreeing  to 
surrender  his  possession  and  doubtful  claim.  The  facts 
may  be  otherwise,  and  the  whole  scheme  put  in  operation 
by  the  stipulation  may  have  been  a  mere  collusive  fraud 
between  the  parties  to  the  settlement;  but  it  does  not  so 
appear.  And  after  the  stipulation  was  executed,  although 
it  was  then  in  Craig*s  power  to  select  this  particular  tract, 
and  probably  it  was  his  duty  to  do  so  under  the  plaintiff's 
demand,  and  he  may  be  liable  to  the  plaintiff  beyond  the 
penalty  of  the  bond,  in  a  proper  action,  for  his  failure  to 
do  so,  it  does  not  appear  that  any  obstacle  to  his  doing  so 
was  interposed  by  the  railroad  company,  or  that  it  owed 
any  duty  to  the  plaintiff  to  compel  Craig  to  include  this 
tract  among  his  selections,  for  notice  to  it  of  the  existence 
of  the  bond,  in  the  absence  of  obligation  to  Craig,  im- 
posed no  duty  upon  it  in  the  premises. 

Plaintiff,  however,  relies  upon  his  third  paragraph  as 
sufficient  to  remove  these  objections.  Were  this  action  one 
brought  against  Craig  alone  for  damages  for  his  fraudulent 
refusal  to  select  and  obtain  title  to  this  tract  under  the 
stipulation,  perhaps  that  paragraph,  taken  with  the  other 

matters  alleged,  might  be  sufficient,  with  the  addition  of 
allegations  showing  special  damage.  But  as  against  the 
railroad  company,  which  is  the  real  defendant  here,  and 
which  holds  the  title,  in  this  form  of  action,  we  regard  the 
paragraph  as  vitally  insufficient.     Viewing  it  from  the 
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standpoint  of  the  litigation  between  Craig  and  the  railroad 
company,  it  stands  contradicted  in  its  essential  part;  for 
according  to  the  stipulation,  and  the  allegations  of  other 
portions  of  the  complaint,  Craig  never  ''  became  entitled'' 
to  the  land  or  to  a  decree  for  a  conveyance  of  it,  but  had 
merely  an  option  to  buy  it  or  some  other  land  at  an  agreed 
price  per  block;  and,  on  the  other  hand,  viewing  it  as  pure 
pleading,  it  is  a  mere  conclusion  of  law,  without  a  state- 
ment of  any  fact  to  sustain  it.  Here  was  the  place  and  the 
opportunity,  when  the  demurrers  were  sustained,  for  the 
plaintiff  to  amend  by  setting  forth  the  facts  which  might 
support  the  conclusion  that  Craig  became  entitled  to  the 
land  and  a  conveyance  thereof.  If  such  facts  existed  they 
should  have  been  pleaded;  if  they  did  not  exist  there  was 
no  cause  of  action. 

In  other  words,  and  finally,  if  at  any  time  before  the 
commencement  of  this  action,  Craig  had  an  equitable  right 
to  enforce  the  execution  of  a  deed  for  the  120-acre  tract, 
by  the  railroad  company,  and  if  after  assigning  a  portion  of 
that  right  to  the  plaintiff  he  abandoned  the  whole  of  it  in  a 
settlement  and  compromise  with  the  company,  the  latter 
having  notice  of  this  partial  assignment;  we  hold  that  the 
plaintiff,  in  an  action  to  enforce  his  assigned  pro  to7i^o  right, 
must  take  upon  himself,  as  against  the  railroad  company, 
the  burden  of  establishing  the  right  of  Craig,  by  proper 
allegations  showing  the  facts  constituting  that  right,  just 
as  though  no  suit  or  controversy  had  ever  existed  between 
Craig  and  the  railroaci  company. 

Upon  another  point  the  complaint  was  defective.  In 
order  to  put  the  railroad  company  in  default  a  demand 
upon  it  for  a  conveyance  should  have  been  alleged.  Wat- 
erman on  Specific  Performance,  g  97. 

These  omissions  we  consider  to  amply  warrant  the  action 
of  the  court  below,  and  its  judgment  is  therefore  affirmed. 

Anders,  C.  J.,  and  Hoyt,  Scott,  and  Dqnbar,  JJ., 
concur. 
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[No.  7.    Decided  March  8, 1890.] 

Clinton  Going  v.  Chables  A.  Cook. 

PAROL  CONTRACT  —  EVIDENCE. 

In  an  action  upon  a  verbal  contract  for  commission  on  the  sale 
of  real  estate,  where  plain ti  Of  testified  that  the  property  was  placdd 
in  his  hands  by  defendant  for  sixty  days  for  the  purpose  of  sale, 
and  defendant  testified  that  he  told  plaintiff  the  property  was  in  the 
hands  of  another  real-estate  agent  for  either  thirty  or  sixty  days, 
but  that  if  the  time  had  expired  he  was  at  liberty  to  handle  it,  it 
was  error  to  exclude  evidence  that  the  property  was  in  the  hands 
of  the  other  a^ent  for  sale  at  the  time  of  the  conversation  between 
pkintiff  and  defendant,  a?  such  evidence  would  be  relevant  as  to 
whether  or  not  a  contract  was  made  as  allej^ed.  (Dctnbar,  J.,  dis- 
sents.) 

Appeal  from  District  Court,  Pierce  County, 

Action  by  Charles  A.  Cook  to  recover  the  sum  of  $150 
as  commission  due  him  tor  effecting  the  sale  for  Clinton 
Going  of  a  certain  lot  in  the  city  of  Tacoma.  The  lot  be- 
longed to  one  Goldsmith,  of  the  city  of  Portland,  who  had 
directed  the  defendant,  Going,  to  place  the  lot  in  the  hands 
of  Sawyer  &  Co.,  real-estate  agents  in  Tacoma,  for  sale, 
which  direction  had  been  complied  with.  The  alleged 
employment  of  plaintiff  is  found  in  the  evidence  of  con- 
versation between  plaintiff  and  defendant,  which  is  fully 
set  forth  in  the  opinion. 

Ehvood  Evans,  for  appellant. 
A.  A.  Knight,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J.  —  This  action  was  brought  by  appellee, 
against  appellant,  to  recover  one  hundred  and  fifty  dollars, 
alleged  to  be  due  him  as  commission,  for  selling  certain 
real  estate  in  the  city  of  Tacoma,  placed  in  his  hands  for 
sale  by  appellant. 

There  was  no  written  contract  between  the  parties;  bat 
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appellee  contends  that  he  and  appellant  made  the  contract; 
▼erballj,  on  the  street,  daring  a  casual  conversation  there 
had  between  themselves  alone. 

In  snpportof  this  contention,  plaintiff  testified  as  follows: 

"  Along  aboat  the  6th  day  of  February  I  met  Mr.  Going 
on  Pacific  avenue,  and  I  asked  him  if  he  had  any  property 
to  sell,  and  he  said  he  thought  he  had,  and  I  told  him  if  he 
had  any  I  would  like  to  sell  it  for  him,  and  he  said,  I  have 
a  lot  with  a  building  on  it  on  *'0"  street,  lot  12,  block 
1306;  and  I  asked  him  what  he  wanted  to  realize  from  the 
property?  The  consideration  was  I  could  put  it  on  the 
market  at  $3,000.  I  said,  you  will  pav  the  commissions  of 
coarse.  He  wanted  to  know  what  the  commission  was, 
and  I  said  five  per  cent.,  and  he  said  that  would  be  satis- 
factory; and  I  took  a  card  out  of  my  pocket  and  made  a 
note  of  the  matter,  and  I  asked  him  if  there  was  any  in- 
cambrance  on  the  property,  and  he  said  there  was  a  mort- 
gage on  it  of  one  thousand  dollars,  and  that  the  parties 
who  purchased  it  should  assume  that,  and  that  whatever 
interest  accumulated  would  be  a  consideration,  and  that  I 
ahoald  go  ahead  and  make.the  sale;  and  I  asked  him  what 
time  he  would  give  me  to  make  the  sale,  and  he  said  60 
days*  time  to  sell  it." 

The  defendant.  Going,  testified  thai  ''some  time  in  the 
early  part  of  February,  1888,  I  crossed  the  street  nearly 
opposite  Ghilberg's.  I  was  going  to  the  Tacoma  hotel,  and 
Mr.  Cook  was  cominf^c  down  the  street  and  we  shook  hands, 
and,  while  talking  about  the  future  prospects  of  Tacoma, 
he  said,  'I  am  going  into  business.'  I  had  never  known 
before  what  his  business  was,  and  he  said  he  was  in  the  real- 
estate  business.  It  was  night  time,  and  he  said,  '  If  you 
wish  to  buy  property,  or  your  friends,  bring  them  around;' 
and  he  said  in  the  course  of  the  conversation,  '  Have  you 
any  property  to  sell?'  and  I  said  yes,  I  had  a  piece  in  the 
hands  of  Sawyer,  and  I  mentioned  this  property  on  0 
street  of  Mr.  Goldsmith's.  He  asked  me  particularly  about 
this  property,  and  I  told  him  it  was  in  the  hands  of  Sawyer 
and  I  had  given  him  option  dates  to  sell  it  in,  30  days  or 
60  days,  and  I  didn't  know  whether  it  was  sold  or  not; 
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that  I  was  told  by  Mr.  Goldsmith  to  place  that  piece  of 
property  in  Mr.  Sawyer's  hands.  Mr.  Cook  said  he  woald 
like  to  handle  that  property,  and  I  told  him  it>wa8  then  in 
the  hands  of  Sawyer,  and,  so  far  as  this  property  was  con- 
cerned, if  the  time  had  expired,  he  was  at  liberty  to  handle 
it,  and  we  went  on,  and  I  thonght  nothing  more  about  it 
until  I  received  a  telegram  from  Portland  that  he  had  sold 
the  property  on  G  street,  and  when  I  received  that  telegram 
from  Mr.  Cook,  I  answered  that  it  was  sold. 

At  the  trial  in  the  district  court  the  defendant  offered  to 
show,  as  matter  of  fact,  that  the  property  in  question  was 
in  the  hands  of  Sawyer  for  sale  at  the  time  of  the  conversa- 
tion between  plaintiff  and  defendant  in  regard  thereto,  but 
the  court  refused  to  permit  the  evidence  to  go  to  the  jury, 
and  this  refusal  is  assigned  as  error. 

We  think  the  court  should  have  permitted  the  defendant 
to  show  the  fact.  It  was  some  evidence  as  to  whether  a 
contract  was  or  was  not  made  between  the  parties  such  as 
alleged  by  the  plaintiff.  The  defendant's  relation  to  the 
subject-matter  was  material  to  the  determination  of  the 
question  in  dispute.  The  weight  to  be  given  to  the  evi- 
dence was  a  question  for  the  jury. 

Appellant  also  complains  of  the  charge  of  the  court  to 
the  jury.  But  we  cannot  see  wherein  he  could  have  been 
prejudiced  thereby. 

For  the  error  above  indicated  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

HoYT,  Stiles  and  Scott,  JJ.,  concur. 

DuNBAB,  J.,  dissents. 
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[No.  22.    Decided  March  8,  1890.] 

]M[.  Brotton  y.  Charles  Langebt. 

EVIDENCE  —  AIBMORAXDA  —  BXOESSIYB  VERDICT. 

In  an  action  by  a  mortgagee  to  recover  damages  fur  the  conversion 
of  mortgaged  personalty,  where  the  mortgagee  testifies  that  he 
has  received  certain  sums  of  money  from  the  mortgagor  to  be  ap- 
plied on  the  mortgage  debt,  but  is  unable  to  state  the  amounts,  it  is 
error  to  permit  him  to  read  in  evidence  from  a  mamorandum  pre- 
pared  by^  his  clerk  as  to  the  items  of  payment  made  by  the  mort- 
gagor, when  he  does  not  know  how  the  clerk  made  up  such 
memorandum. 

Where,  in  such  action,  the  evidence  shows  the  value  of  all  the 
property  covered  by  the  chattel  mortgage  was  about  $1,200;  that  only 
a  portion  of  such  property  was  converted  by  the  defendant,  and  that 
the  value  of  the  goods  not  taken  by  him  was  at  least  $700,  plaintiff 
can  only  recover  the  value  of  the  goods  converted,  not  exceeding  in 
amount  the  balance  anpaid  upon  the  mortgage,  and  a  verdict  for 
$1,000  will  be  set  aside  as  excessive. 

Error  to  District  Court,  Puree  County, 

Action  by  Charles  Langert  against  M.  Brotton,  to  re- 
cOTer  the  sum  of  11,000  damages  for  the  tals:ing  and  sell- 
ing of  certain  personal  property  by  defendant  while  acting 
as  constable  of  Tacoma  precinct  in  Pierce  county.  On  the 
25th  day  of  May,  1887,  one  Westlin  was  indebted  to  plain- 
tiff in  the  sum  of  $1,200.  On  that  day  he  made  and  de- 
livered to  plaintiff  a  promissory  note  for  that  amount,  pay- 
able on  demand,  and  to  secure  its  payment  executed  a 
chattel  mortgage  on  certain  liquors  and  furniture  used  in 
operating  the  Exchange  Hotel  in  the  city  of  Tacoma.  The 
mortgage  provided  that  Westlin  might  retain  possession  of 
the  property  until,  default  was  made  in  payment,  and  that 
he  might  sell  the  liquors  at  retail  for  cash,  account  for  the 
sales  so  made  at  the  close  of  each  day,  and  pay  over  the 
proceeds  to  plaintiff  for  application  on  the  mortgage  debt. 
On  the  next  day  after  the  execution  of  the  mortgage,  and 
for  several  days  after,  suits  were  commenced  against  West- 
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lin  by  varioas  parties,  and  on  the  second  day  of  June, 
1887,  the  defendant  Brotton,  under  executions  issued  out 
of  the  justice's  court,  took  possession  of  the  mortgaged 
property,  closed  the  hotel  and  tore  up  the  carpets. 

On  the  17th  day  of  June  the  defendant,  having  adver- 
tised the  property  for  sale,  sold  it  in  parcels  to  various  pur- 
chasers, and  the  property  was  removed  from  the  premises. 
A  small  portion  of  the  property  was  left  by  defendant  un- 
sold; and  this  plaintiff  took  possession  of  and  sold  for 
$325.  He  also  received  some  $18  or  $20  in  addition 
thereto.  Trial  was  had  before  a  jury,  and  a  verdict  ren- 
dered for  plaintiff  for  the  sum  of  $1,000  damages. 

E.  W.  Taylor^  for  plaintiff  in  error. 

JvdsoTif  8harp8tein  &  Sullivan,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiff  in  this  action  sought  to  recover  dam- 
ages for  the  conversion  of  certain  articles  of  personal  prop- 
erty upon  which  he  had  a  mortgage.  Defendant  attempted 
to  justify  as  an  officer  by  virtue  of  certain  executions 
against  the  mortgagor. 

Numerous  errors  are  assigned  to  the  rulings  of  the  court 
below,  but  in  view  of  the  unsatisfactory  state  of  the  record, 
and  of  a  division  of  opinion  as  to  what  is  made  to  appear 
therefrom,  we  shall  only  notice  two  of  said  alleged  errors, 
and  leave  the  questions  presented  by  the  others  to  be  de- 
termined in  some  other  case..  During  the  progress  of  the 
trial  plaintiff  admitted  that  he  had  received  certain  sums 
of  money  from  the  mortgagor  to  bo  applied  upon  the 
mortgage  debt,  and  when  asked  as  to  the  amount  of  such 
payments  stated  that  ho  qcmld  not  tell. 

He  was  then  shown  a  cer^in  memorandum  and  asked  if 
by  the  aid  thereof  he  could  get  such  amount?  Upon  ex- 
amination it  appeared  that  such  memorandum  was  not  made 
by  himself  but  by  his  clerk,  and  that  he,  witness,  could  not 
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say  how  said  clerk  made  up  the  same.  Upon  this  appear- 
ing counsel  for  the  defendant  objected  to  the  witness  using 
the  memorandum  in  giving  his  testimony.  The  court,  how- 
ever, against  such  objection,  allowed  the  witness  to  read 
from  such  memorandum  as  to  the  items  of  payment  made 
by  the  mortgagor.  Exception  was  duly  taken  to  such  ruling 
and  error  assigned  thereon. 

The  amount  still  due  upon  the  mortgage  was  material  to 
the  plaintiff's  case,  and  as  he  had  testified  that  certain  pay- 
ments had  been  made,  it  became  material  that  he  should 
show  the  amount  of  such  payments.  Therefore  the  evi- 
dence elicited  from  the  witness  by  the  aid  of  the  memo- 
randum was  material.  Was  the  memorandum  such  as  the 
witness  was  authorized  to  read  from  to  the  jury?  If  it  was 
not,  it  was  error  to  allow  the  witness  thus  to  use  it. 

It  is  not  claimed  that  the  paper  used  was  such  as,  in  itself, 
could  be  introduced  in  evidence,  but  it  is  contended  that  it 
comes  within  the  rule  which  allows  certain  memoranda  to 
be  used  by  a  witness  to  refresh  his  memory  when  testify- 
ing. If  this  memorandum  was  of  that  class,  it  is  possible 
that  it  was  not  error  to  allow  witness  to  read  therefrom, 
though  the  usual  course  is  to  allow  the  witness  to  read  the 
memorandum  and  then  to  testify  to  knowledge  of  the  facts 
as  to  which  he  has  thus  refreshed  his  memory. 

In  our  opinion,  however,  the  memorandum  in  question 
was  not  shown  to  be  such  as  could  be  used  by  the  witness 
even  for  the  purpose  of  refreshing  his  memory.  It  comes 
within  none  of  the  three  classes  recognized  by  the  writers 
on  evidence,  especially  in  view  of  the  fact  that  after  read- 
ing it  the  witness  did  not  pretend  to  say  that  he  then  had 
any  personal  knowledge  of  the  statements  therein  con- 
tained.    See  1  Greenl.  Ev.,  gg  436,  437. 

Plaintiff  introduced  evidence  tending  to  show  that  the 
value  of  all  the  property  covered  by  his  mortgage  was 
about  twelve  hundred  dollars.  But  the  uncontradicted 
evidence  in  the  case  showed  that  only  a  portion  of  such 
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property  was  converted  by  the  defendant,  and  that  the 
value  of  those  goods  not  taken  by  him  was  at  least  seven 
hundred  dollars. 

Under  the  pleadings  in  the  case,  plaintiff  could  only  re- 
cover the  value  of  the  goods  converted  by  the  defendant, 
not  exceeding  in  amount  the  balance  unpaid  upon  his 
mortgage.  See  Sheehan  v.  Levy,  ante,  p.  149,  decided  at 
this  session  of  this  court. 

Hence  it  follows  that  the  verdict  of  one  thousand  dollars 
was  much  larger  than  the  evidence  warranted,  and  that  de- 
fendant's motion  for  a  new  trial  on  that  ground  should 
have  been  granted. 

For  the  errors  above  stated  the  judgment  must  be  re- 
versed with  costs  and  a  new  trial  granted. 

Anders,  0.  J.,  and  Dunbab,  Stiles  and  Scott,  JJ., 
concur. 


[No.  36.    DeeidedMArch8, 1890.] 

Western  Mill  and  Lumber  Company  v.  Dudley 
^^  Blanchabd  and  Geobqe  B.  Blanghard. 


SALB  —  DELIVERY  —  EVIDENCE  —  TIME   OF   PAYMENT  —  INTEREST. 

Where,  in  an  action  for  the  price  of  certain  logs,  the  place  of  de- 
livery of  the  logs,  by  the  terms  of  the  contract,  is  in  controversy, 
evidence  that  the  agent  making  the  contract  had  only  a  special  and 
limited  authority  to  contract  for  the  purchase  of  the  logs  to  be  de- 
livered at  the  mill  is  admissible,  as  a  circumstance  to  be  weighed  in 
connection  with  the  agent*s  testimony  as  to  what  the  contract  was. 

Where,  by  the  terms  of  a  contract,  payment  was  to  be  made 
within  sixty  days  from  the  presentation  to  defendant  at  San  Fran- 
cisco of  a  draft  drawn  by  its  agent  in  this  state,  and  there  was  no 
proof  that  the  draft  was  ever  issued,  though  payment  was  de- 
manded of  the  agent  several  days  after  the  contract  was  made,  a 
judgment,  including  interest  from  a  date  sixty  days  after  the  mak- 
ing of  the  contract,  was  unauthorized. 
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Appeal  from  District  Court,  J^erson  County. 
The  facts  are  suffioiently  stated  in  the  opinion. 

Struve,  Haines  S  McMicken,  for  appellants. 

Persons  who  contract  on  a  subject-matter  concerning 
which  a  known  usage  prevails,  by  implication  incorporate 
it  in  their  agreement,  if  nothing  is  said  to  the  contrary. 
Parsons  on  Contracts  (7th  ed.),  pp.  666-7;  Wait's  Actions 
and  Defenses,  vol.  1,  p.  128;  Robinson  v.  United  States, 
13  Wall.  363.  A  person  who  deals  in  a  particular  market 
must  be  taken  to  deal  according  to  the  known,  general  and 
uniform  usage  or  custom  of  that  market.  Bailey  v,  Bens- 
ley,  87  111.  556;  Lonergan  v.  Stewart,  55  111.  44.  When 
authority  is  conferred  upon  an  agent  it  carries  with  it  the 
right  to  act  according  to  the  usual  customs  of  the  trade  or 
business  to  which  it  relates.  Wait's  Actions  and  Defenses, 
vol.  1,  p.  229.  A  person  dealing  with  an  agent  in  a  man- 
ner contrary  to  the  customs  of  trade  or  business  in  which 
the  transaction  occurs  is  put  upon  inquiry  as  to  his  author- 
ity, and  chargeable  with  notice  of  its  limited  character. 
Taliaferro  v.  Bank,  71  Md.  200. 

The  question  of  the  existence  of  a  local  or  trade  custom 
which  is  not  of  a  character  so  general  as  to  be  a  matter  of 
common  knowledge,  and  therefore  a  subject  of  judicial 
notice,  is  solely  for  the  jury.  Thompson  on  Trials,  g  1058; 
Chicago  Packing  Co.  v.  Tilton,  87  111.  547.  So  also  the 
extent  of  such  custom.  Ibid.  Also  whether  the  parties 
contracted  with  reference  to  it.  Thompson  on  Trials, 
§  1068;  Burroughs  v.  Langley,  10  Md.  248.  Evidence  of 
custom  is  admissible  under  the  general  denial.  Abbott's 
Trial  Evidence,  p.  374.  If  a  special  agent  exceeds  his 
authority  the  principal  is  not  bound  by  his  acts.  Story  on 
Agency  (6th ed.),  gg  126, 131, 132,  and  cases  cited;  Mechem 
on  Agency,  g  288.  A  person  dealing  with  an  agent,  par- 
ticularly when  he  is  a  stranger,  must  act  with  prudence  and 
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diligence.  Mechem  on  Agency,  g§  290.  Any  ratification 
of  an  nnanthorized  contract,  in  order  to  be  made  effectual 
and  obligatory  npon  the  principal,  must  be  shown  to  have 
been  made  with  a  full  knowledge  of  all  the  material  facts 
connected  with  the  transaction  to  which  it  relates.  Mechem 
on  Agency,  g  120;  Oivings  v.  Hall,  9  Peters,  607;  Bell  v. 
Cunningharriy  3  Peters,  69;  Besseau  v.  O^Brien,  4  Biss. 
396. 

The  logs  were  to  be  paid  for  in  bills  of  exchange,  pay- 
able in  the  city  of  San  Francisco  sixty  days  after  presenta- 
tion thereof  for  acceptance.  There  should  have  been  a 
rebate  of  interest  daring  the  stipulated  period  of  credit. 
Hanna  v.  Mills,  21  Wend.  90. 

C.  H,  Hanford,  and  Eben  Smith ,  for  appellee. 

The  court  committed  no  error  in  excluding  the  evidence 
offered  as  to  the  alleged  custom,  because  the  alleged  cus- 
tom was  not  pleaded.  Particular  local  customs  cannot  be 
given  in  evidence  upon  the  trial  of  a  cause  unless  they  are 
specially  pleaded.  Lawson  on  Usages  and  Customs,  p. 
112.  Wallace  v.  Morgan,  23  Ind.  399;  Dtttch,  etc.,  Go.  v. 
Mooney,  12  Cal.  534.  No  custom  is  valid  which  is  con- 
trary to  law.  The  offer  made  was  to  prove  a  custom  to 
have  all  saw-logs  scaled  at  the  mill.  This  is  directly  in 
conflict  with  a  statute  of  the  territory  which  expressly  and 
in  mandatory  terms  provides  that  all  logs  shall  be  scaled  at 
the  place  where  rafted.  Laws  1883,  p.  107,  gg  2644  and 
2645.  It  is  immaterial  whether  the  agent  of  the  appellant 
be  called  a  general  or  a  special  agent.  He  had  authority 
to  purchase  these  logs  and  to  do  whatever  was  fairly  inci- 
dent to  that  purchase.  1  Parsons  on  Contracts,  44;  Stoiy 
on  Agency,  pp.  148-9.  Persons  dealing  with  an  agent 
have  a  right  to  presume  that  his  agency  is  general,  and  not 
limited,  and  notice  of  the  limited  authority  must  be 
brought  to  their  knowledge  before  they  are  bound  to  re- 
gard it.     Ti^aintr  v.  Mtyi^rison,  3  Atl.  Eep.  185;  1  Parsons 
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Cont.  31,  Dote;  Hatch  v.  Taylor,  10  N.  H.  538;  Railroad 
Co.  V.  Foster,  104  Ind.  293;  54  Am.  Eep.  319;  Morawetz 
Corp.  §  593,  and  cases  cited. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Appellees,  who  were  plaintiffs  below,  brought 
suit  to  recover  the  contract  price  for  certain  saw-logs  sold 
by  them  to  appellant,  which  were  lost  while  being  towed 
from  the  place  of  pur  hase  to  the  company's  mill.  The 
controversy  was  as  to  which  party  assumed  the  risk  of  tow- 
age; whether,  by  the  contract  made,  the  logs  were  deliv- 
ered at  the  place  where  purchased,  or  whether  they  were 
to  have  been  delivered  by  appellees  at  the  mill  aforesaid. 

The  contract  was  made  upon  the  part  of  appellant 
through  one  Villey,  its  special  agent  for  that  purpose. 
Upon  the  trial  of  the  cause  appellant  offered  testimony  to 
prove  that  Villey  only  had  a  special  and  limited  authority 
to  contract  for  the  purchase  of  the  logs  to  be  delivered  at  the 
mill.  Appellees  objected  to  this  testimony  as  immaterial. 
The  court  sustained  the  objection.  Villey  had  testified  pre- 
vious to  the  offer  that  in  making  the  contract  he  told  appel- 
lees that  he  could  not  purchase  the  logs  to  be  scaled  at  the 
place  where  the  bargain  was  made,  and  that  it  was  contrary 
to  the  company's  rule  to  scale  logs  away  from  the  mill. 
He  also  testified  that  the  logs  were  to  be  paid  for  accord- 
ing to  the  scale  at  the  mill,  by  the  terms  of  the  agreement. 

Appellees  claimed  that  by  the  contract  the  logs  were  de- 
livered at  the  place  where  the  bargain  was  made,  and  that 
appellant  assumed  the  risk  of  towage,  and  they  contend 
here  that  their  proof  as  to  the  place  of  delivery  was  not  con- 
tradicted by  the  testimony  upon  the  part  of  appellant. 
That  appellant's  proof  of  a  scaling  to  be  made  at  the  mill 
by  which  the  amount  of  the  payment  was  to  be  determined 
is  not  inconsistent  with  the  appellees'  claim  that  the  logs 
were  delivered  at  the  place  where  the  bargain  was  made, 
ar.d  that  thereby  appellant  assumed  the  risk  of  towage. 
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We  tbink,  however,  that  the  evidence  was  fairly  contra- 
dictory upon  this  point.  The  place  of  scaling,  whereon  the 
payment  was  to  be  based,  seems  to  have  been  treated  at  the 
trial  below  as  synonymous  with  the  place  of  delivery,  and 
if  Yilley's  testimony  was  true,  he  substantially  told  appel- 
lees that  he  had  no  authority  to  buy  the  logs  to  be  deliv- 
ered at  any  other  point  than  the  mill.  In  this  view  of  the 
case  the  proof  offered  by  appellant  that  Villey  as  a  matter 
of  fact  had  no  such  authority  was  material,  in  that  it  was 
a  circumstance  to  be  weighed  in  connection  with  Villey's 
testimony  as  to  what  contract  he  actually  did  make,  and 
the  court  should  have  admitted  it. 

It  is  also  claimed  by  appellant  that  appellees  recovered 
too  large  a  sum.  The  contract  was  made  December  7th, 
1886,  as  alleged  in  the  complaint.  It  is  admitted  that  the 
agreement  as  to  the  time,  place  and  manner  of  payment 
was  that  the  appellant  should  pay  for  the  logs  at  the  city 
of  San  Francisco,  where  its  principal  place  of  business  was 
located,  sixty  days  after  presentation  to  it  there  of  a  draft 
to  be  drawn  by  its  agent  at  Fort  Hadlock  upon  it  as 
drawee,  and  delivered  to  appellees  immediately  after  de- 
livery of  the  logs. 

There  is  no  proof  that  the  draft  was  ever  issued  or  de- 
manded, but  it  appears  that  payment  was  demanded  at 
Port  Hadlock,  December  10th,  1886.  The  cause  was  tried 
in  March,  1889.  The  jury  returned  a  verdict  in  favor  of 
appellees  for  $4,230.87,  ''  with  legal  interest."  No  time 
was  speci&ed  in  the  verdict  from  which  interest  was  to  be 
allowed.  Appellees  claimed  interest,  in  their  complaint, 
from  December  7th,  1886.  The  court  rendered  judgment 
hpon  the  verdict  for  $4,230.87,  '*  with  legal  interest  there- 
on from  and  after  the  6th  day  of  February,  1887,"  and 
further  added  that  the  total  sum  for  which  judgment  was 
rendered  was  $5,135.79. 

In  Meeker  v.  Gardelia,  ante,  p.  139,  decided  at  this  ses- 
sion of  the  court,  we  held  that  a  verdict  similar  to  the  one 
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in  this  case  would  not  support  a  judgment  for  any  sum, 
except  by  treating  the  interest  clause  as  surplusage. 

The  only  contention  made  by  appellant  here,  however, 
is,  that  too  large  a  sum  was  included  in  the  judgment  as  in- 
terest; that  by  the  terms  of  payment  agreed  upon  no  inter- 
est should  have  been  charged  for  sixty  days  from  and  after 
the  time  necessary  for  presentation  of  the  draft  at  San  Fran- 
cisco. In  rendering  the  judgment  sixty-one  days  were  al- 
lowed from  the  date  of  the  contract,  and  less  than  sixty  days 
from  the  day  payment  was  demanded  at  Port  Hadlock,  as 
the  non-interest  bearing  time;  and  as  it  would  necessarily 
have  taken  some  days  to  have  presented  the  draft  at  San 
Francisco,  it  is  evident  that  not  enough  time  was  allowed, 
in  any  event,  if  there  could  have  been  any  judgment  at  all 
on  the  verdict  for  accrued  interest,  and  we  are  of  the  opin- 
ion that  such  a  judgment  was  unauthorized. 

For  these  reasons  the  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 

Akders,  G.  J.,  and  Hott  and  Stiles,  JJ.,  concur. 
DuNBAB,  J.,  dissents. 
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[No.  25.    Decided  May  19,  1890.] 

Frank  H.  Wilkin  and  T.  T.  Wilson  v.  The  Ellensbubgh 

Water  Company. 

CON8TEUCTION  OF  CONTRACT  —  BXTBA  COMPBITSATION. 

Where  a  contract  for  the  construction  of  a  ditch  provided  for  the 
payment  of  eighteen  cents  per  cubic  yard  for  the  removal  of  earth  and 
gravel  between  certain  points,  the  fact  that  plaintiff,  in  excavating  be- 
tween those  points,  encountered  a  large  amount  of  ''  cement  gravel,*' 
or  hard  pan,  will  not  entitle  him  to  recover  more  than  the  contract 
price,  on  the  ground  that  the  removal  of  cement  gravel  was  not  con- 
templated by  the  parties  to  the  contract. 

Error  to  District  Court,  Kittitas  County. 
The  facts  are  fully  stated  in  the  opinion. 

Parsons,  Cadwell  <b  Bausman,  for  plaintiffs  in  error. 

D.  Gaby,  and  Turner,  Forster  &  Turner,  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J.  —  At  the  time  of  the  commencement  of 

this  action  Frank  H.  Wilkin  and   Thomas  T.   Wilson 

(236) 
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(plaintiffs  below)  were  copartners  doing  business  under  the 
firm  name  of  Wilkin  &  WilsoD,  and  defendant  in  error  was 
a  corporation  duly  organized  under  the  laws  of  the  then 
Territory  of  Washington.  On  the  14th  day  of  October, 
1886,  plaintiffs  and  defendant  entered  into  the  following 
agreement  in  writing: 

"  Snow  all  men  by  these  presents,  that  the  EUensburgh 
Water  Company  has  this  day  let  unto  F.  H.  Wilkin  and 
T.  T.  Wilson  a  contract  to  construct  certain  portions  of  a 
ditch  for  said  company  as  follows:  Commencing  at  station 
forty-three  and  running  to  station  seventy-seven;  again 
commencing  at  station  ninety-four  and  running  to  station 
ninety-eight;  again  commencing  at  station  three  hundred 
and  ninety-four  and  running  to  station  four  hundred  and 
forty-eight;  again  commencing  at  station  one  hundred  and 
six^-six  and  running  to  station  one  hundred  and  eighty- 
four;  again  commencing  east  of  the  tunnel  and  construct- 
ing one  mile  between  that  and  the  Nanum  Creek;  again 
commencing  east  of  McCausland's  place  and  constructing 
the  ditch  to  its  termination.     All  ditch  above  the  tunnel  to 
be  twelve  feet  wide  on  the  bottom  and  fifteen  feet  wide  at 
the  top  (or  thirty  inches  above  grade)  and  thirty  inches 
deep;  and  all  east  of  the  tunnel  to  be  eight  feet  wide  on  the 
bottom  and  eleven  feet  wide  at   the  top  and  thirty  inches 
deep;  all  of  the  ditch  to  be  built  according  to  the  regular 
surveyed  grade.     All  earth  or  ground  excavated  to  be 
placed  on  the  lower  side  of  the  ditch,  not  nearer  than  one 
foot  from  edge  of  ditch,  and  all  fills  on  lower  side  of  ditch 
to  be  two  feet  higher  than  the  usual  bank,  and  in  no 
instance  is  the  bank  on  the  lower  side  of  the  ditch  to  be 
cut  down  lower  than  thirty  inches  above  the  bottom  of  the 
ditch.     Work  to  be  commenced  on  that  portion  of  the 
ditch  above  the  tunnel  immediately  and  be  finished  by  the 
first  day  of  June,  A.  D.  1887,     .     .    .     and  balance  on 
east  to  be  finished  by  June  1,  1888. 

In  consideration  of  the  said  F.  H.  Wilkin  and  T.  T. 
Wilson  performing  the  agreements  and  constructing  said 
ditch,  as  above  specified,  the  said  EUensburgh  Water  Com* 
pany  agree  to  pay  F.  H.  Wilkin  and  T.  T.  Wilson,  or  their 
assigns,  sixteen  cents  per  cubic  yard  of  eaiiih  or  gravel 
necessarily  moved  in  constructing  all  of  that  portion  of  the 
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ditch  west  or  above  the  tannel  specified  in  the  agreement, 
except  that  portion  between  stations  one  hundred  and 
sivty-six  to  one  huiidred  and  eighty-four  inclusive ^  which 
last  amount  is  to  be  paid  for  at  the  rate  of  eighteen  cents 
per  cubic  yard  necessarily  moved.  On  that  portion  of 
the  contract  west  of  the  tunnel  the  company  are  to  make 
measurements  and  estimates  every  thirty  days  (while  the 
work  is  being  done)  and  make  payments  in  ca&n  for  the 
work  as  fast  as  accepted.  That  portion  of  the  contract 
east  of  the  tunnel  to  be  paid  for  in  stock  of  the  company 
at  par  at  the  rate  of  ten  cents  per  cubic  yard  of  earth  and 
sixteen  cents  for  gravel  and  rock  necessarily  moved  in  con- 
structing said  portion  of  the  ditch  whenever  each  contract 
is  completed." 

It  was  conceded,  upon  the  argument,  that  plaintiff  con- 
structed the  ditch  according  to  the  terms  of  the  contract, 
and  that  defendant  had  paid  them  on  account  thereof  an 
amount  equal  to  the  contract  price  as  specified.  But  plain- 
tiff in  error  contend  that  in  prosecuting  the  work  they  en- 
countered a  large  amount  of  ^'cement  gravel"  or  hard  pan, 
between  stations  one  hundred  and  sixty-six  and  one  hun- 
dred and  eighty-four,  as  well  as  at  a  place  called  the  Abbott 
Banch,  and  that  '^ cement  gravel"  was  not  contemplated 
by  the  parties  to  the  contract  or  the  price  to  be  paid  for 
removing  it  specified  in  the  agreement,  and  that,  therefore, 
they  are  entitled  to  recover  what  it  was  reasonably  worth 
to  excavate  it  regardless  of  the  terms  of  the  contract  as  to 
price.  We  will  here  state  that  plaintiffs  in  error,  on  the  ar- 
gument, waived  all  claim  to  recover  extra  compensation  for 
work  done  at  points  other  than  between  stations  one  hun- 
dred and  sixty-six  and  one  hundred  and  eighty-four  inclu- 
sive. It  appears  that  at  the  time  plaintiffs  entered  into  the 
contract  with  defendant  they  knew,  or  might  have  known, 
that  the  work  between  the  stations  last  mentioned  would  be 
more  difficult  to  perform  than  elsewhere.  They  must  be 
presumed  to  have  known  it,  for  they  asked,  and  defendant 
agreed  to  pay,  a  higher  price  for  that  particular  portion 
than  for  the  remainder.     Thev  also  knew  that  one  Palme- 
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tier  had  previously  undertaken  the  work  but  had  abandoned 
it.  We  cannot,  therefore,  say  that  excavating  '*  cement 
gravel"  was  not  contemplated  by  the  parties  to  the  con- 
tract, or  that  plaintiffs  are  entitled  to  recover  compensation 
for  removing  it  beyond  the  price  specified.  On  the  con- 
trary, we  are  of  the  opinion  that  the  contract  price  must 
be  the  measure  of  plaintiffs'  compensation.  Plaintiffs  may 
have  made  a  bad  bargain,  but,  if  so,  it  is  their  misfortune, 
and  they  can  be  afforded  no  relief  in  this  action.  See  1 
Bedf.  Railways,  417;  Ddaxoare  Jk  Hudson  Canal  Co,  v. 
Dubois,  15  Wend.  87;  S/ierrruin  v.  Mayor  of  New  York, 
1  Comst.  316. 

Several  errors  are  assigned  and  relied  on  by  the  learned 
counsel  for  plaintiffs  in  error  as  grounds  of  reversal  of  the 
judgment  of  the  court  below,  but,  as  we  are  clearly  of  the 
opinion  that  the  judgment  was  right,  the  errors,  if  any, 
were  without  prejudice  to  plaintiffs. 

The  judgment  of  the  court  below  is  affirmed. 

Stiles,  Scott  and  Hoyt,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


[No.  6.    Decided  May  19,  1890-1 

Oeoboe  McGlauflin  and  L.  B.  Handley  v.  N.  F.  Hol» 

HAN,   BOSAMOND  HOLMAN  AND  PhCEBE  B.    GrEEN. 


1  239 
3  129 
S    131 


LANDLORD  AND    TENANT  —  DEFECTIVE    LEASE 

FORMANOE. 


SPECIFIC  PER- 


Where  a  tenant,  under  the  terms  of  a  lease  which  is  invalid  be- 
cause not  acknowledged,  but  is  otherwise  sufficient,  enters  into 
possession  of  premises,  makes  improvements  thereon  and  pays  rent 
therefor,  he  is  entitled  to  specific  performance  of  the  terms  of  the 
defective  lease,  as  against  a  subsequent  vendee  of  his  lessor,  who 
takes  with  actual  knowledge  of  such  tenant's  rights. 
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Appeal  from  District  Court,  Spokane  County. 

Action  by  N.  F.HoItnan,  Rosamond  Holman  and  Phoebe 
B.  Green  against  George  McGlauflin  and  F.  B.  Handley, 
to  recover  possession  of  certain  premises  in  the  city  of 
Spokane  Falls.  Defendants  held  possession  under  a  lease 
for  three  years  from  one  Henry  L.  Tilton,  given  them  on 
the  15th  day  of  May,  1888,  properly  signed,  sealed  and 
witnessed,  but  not  acknowledged.  The  defendants  took 
possession  under  the  lease,  paid  rent  to  the  lessor  and 
erected  a  blacksmith  shop  thereon.  Said  Tilton  sold  the 
premises  to  plaintiffs,  who  had  knowledge  of  defendants' 
possession  under  the  agreement  and  instrument  executed 
by  Tilton,  and  plaintiffs  received  rent  from  defendants. 
Yerdict  and  judgment  for  plaintiffs,  and  defendants  appeal. 

Turner^  Forster  &  Turner,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  It  appears  in  this  case  by  appellants'  answer 
that  on  May  15,  1888,  one  Henry  L.  Tilton  agreed  to  exe- 
cute to  appellants  a  lease  of  certain  lands  in  the  city  of 
Spokane  Falls  for  the  term  of  three  years  from  said  date ; 
and  on  said  day  by  a  written  instrument  purported  to 
lease  the  same  to  them  accordingly.  The  instrument  was 
invalid  by  reason  of  its  having  no  acknowledgment, 
f^though  it  was  otherwise  sufficient.  It  further  appears 
by  the  answer  that  appellants  went  into  and  remained  in 
possession  of  the  premises,  made  several  payments  of  rent 
in  pursuance  of  the  terms  of  said  purported  lease,  and  for 
the  purpose  of  engaging  in  business  erected  a  building 
thereon  at  a  cost  of  several  hundred  dollars.  Subse- 
quently said  Tilton  sold  the  premises  to  appellees,  who,  in 
July  of  said  year,  brought  this  suit  to  oust  appellants. 

Upon  the  trial  of  the  cause,  appellants  offered  to  prove 
the  payment  of  rent  to  said  Tilton  up  to  the  time  of  said 
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sale,  and  sabsequently  to  the  appellees,  according  to  the 
terms  of  the  instrument;  also  that  they  were  pat  in  pos^ 
session  of  the  premises  thereunder  bj  said  Tilton,  and 
were  in  possession  thereof  at  the  time  appellees  purchased; 
also  the  making  of  said  improvements;  and  further,  that 
appeUees  had  actual  knowledge  of  appellants'  rights  in  the 
premises,  all  of  which  matters  were  pleaded  in  said  answer. 
Appellees  objected  to  the  introduction  of  such  testimony, 
whereupon  the  district  judge  sustained  the  objections,  and 
directed  the  jury  to  find  a  verdict  for  appellees.  ^This  was 
error,  for  were  the  facts  as  pleaded  by  appellants,  and 
which  they  thus  sought  to  prove,  they  were  entitled  to  a 
specific  performance  of  the  terms  of  the  defective  agree- 
ment, for  which  they  had  prayed  in  their  answer.  See 
Taylor,  Landlord  and  Tenant,  gg  32,  33;  Fry,  Spec.  Perf., 
g§  584,  585;  Pom.  Spec.  Perf.  gg  124-6;  3  Pom.  Eq.  Jur., 
II  1297,  1409. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Andebs,  0.  J.,  and  Stiles  and  Hoyt,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


[No.  29.    Decided  May  26, 1890.] 

William  EIebbon  and  S.  F.  Alberts  v.  Nobth  Pacifio 
Lumbering  and  Manitfaotubing  Company. 
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KEPLEVIN  —  FLEADINO  —  EVIDENCE  —  BILL  OF  SALE  AS  MORTGAGE. 

In  an  action  for  the  possession  of  personal  property,  where 
plaintifr  claims  as  owner  under  a  bill  of  sale  from  a  third  party, 
and  the  proof  shows  that  he  is  merely  a  mortgagee^  he  cannot  re- 
coTcr. 

Where  the  complaint,  in  an  action  of  replevin,  alleges  title  gen* 
enUy   in  plaintiff,  without  setting  forth  the  source  of  title,  and 

16 — 1  WASH. 
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plaintiff,  on  the  trial,  introduces  in  evidence  a  bill  of  sale  from  a 
third  party  to  plaintiff,  the  defendant,  under  a  plea  of  general 
denial,  may  introduce  evidence  tending  to  show  that  auch  bill  of 
sa^e  was  given  as  security  for  a  debt,  and  was,  in  fact,  only  a  mort- 
gage. 

Appeal  from  District  Court,  Wahkiakum  County. 

Action  by  North  Pacific  Lumbering  and  Manufacturing 
Company  against  William  Eerron  and  S.  F.  Alberts,  to 
recover  possession  of  certain  saw-logs.  In  the  spring  of 
1887,  one  Kimball  was  engaged  in  cutting  and  putting  into 
one  of  the  streams  emptying  into  the  Columbia  river  saw- 
logs  from  timber  growing  upon  the  land  of  the  defendant 
Eerron.  At  that  time  plaintiff  was  furnishing  supplies 
and  money  to  Eimball  to  carry  on  such  logging  operations, 
in  consideration  of  which  Eimball  agreed  to  deliver  to 
plaintiff  all  saw-logs  manufactured  by  him  at  an  agreed 
price.  During  the  whole  of  the  year  1887,  there  existed 
a  contract  between  Eimball  and  defendant  Eerron,  whereby 
the  latter  granted  to  Eimball  the  right  to  cut  and  remove 
from  said  lands  all  the  timber  thereon.  The  plaintiff  con- 
tinued to  furnish  money  and  supplies  to  Eimball  for  said 
logging  operations  during  the  year  1887,  and  Eimball  cut 
from  said  lands  a  large  number  of  saw-logs.  On  the  17th 
day  of  October,  1887,  Eimball  executed  the  contract  set 
out  in  the  opinion  of  the  court,  which  contract  was  duly  re- 
corded. On  March  12, 1888,  Eimball  executed  and  deliv- 
ered to  defendant  Eerron  a  promissory  note  due  one  day 
after  date,  and  secured  by  a  chattel  mortgage  on  the  logs 
in  controversy,  which  mortgage  was  duly  recorded.  When 
said  note  became  due,  Eerron  proceeded  to  foreclose  his 
mortgage,  and  directed  the  defendant  Alberts,  as  sheriff  of 
Wahkiakum  county,  to  seize  and  sell  said  saw-logs. 
Plaintiff  the'reupon  brought  suit  for  possession  of  the  logs, 
and  damages  for  detention  of  the  same  by  defendants. 
Verdict  and  judgment  for  plaintiff,  and  defendants  ap- 
peal. 
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Seneca  Smith,  and  Stoit,  Boise  <k  Stott,  for  appellants. 

Thomas  N.  Strong,  and  Doolittle,  Pritchard  &  Stevens, 
for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —This  action  was  brought  to  secure  the  pos- 
session of  certain  saw-logs,  alleged  to  have  been  unlawfully 
detained  by  the  defendants.  In  its  complaint  the  plaintiff 
alleged  that  it  was  the  owner  of  the  logs  in  question.  De- 
fendants denied  the  ownership,  and  set  up  that  they  were 
in  possession  by  authority  of  one  J.  F.  Kimball,  who  cut 
and  put  into  the  water  the  logs.  Plaintiff,  to  prove  its 
ownership,  put  in  evidence  a  bill  of  sale,  made  by  said  Kim- 
ball, in  words  and  figures  as  follows,  to  wit : 

"Know  all  men  by  these  presents:  That  I,  James  F. 
Kimball,  of  Cathlamet,  Washington  Territory,  the  part}*  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  one 
dollar  and  other  good  considerations  to  me  in  hand  paid  by 
the  North  Pacific  Lumbering  and  Manufacturing  Company, 
a  corporation,  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  do  by  these  presents, 
grant,  bargain,  sell  and  convey  unto  the  said  party  of  the 
second  part,  its  successors  and  assigns,  all  of  the  following 
described  personal  property,  to  wit:  All  of  the  saw-logs 
manufactured  or  purchased  by  me,  and  now  in  or  near  the 
waters  of  the  Columbia  and  Elokomon  rivers,  in  Wahkia- 
kona  county,  Territory  of  Washington,  being  all  the  saw- 
logs  now  on  hand  and  owned  by  me  in  said  county  of  Wah- 
kiakum; and  I  do  also  sell  to  said  corporation  all  the  logs 
now  in  the  process  of  manufacture,  or  that  I  may  cut  into 
saw-logs  during  the  year  1887,  all  marked  as  follows:  A 
stamp  mark  or  brand  in  the  end,  a  '*  T,"  and  a  sap  mark, 
a  crow's  foot.  To  have  and  to  hold  the  same  to  the  said 
party  of  the  second  part,  its  successors  and  assigns  forever, 
and  I  do  for  myself,  my  heirs,  executors  and  administrators 
covenant  and  agree  to  and  with  the  said  party,  its  succes- 
sors and  assigns,  to  warrant  and  defend  the  sale  of  said 
property,  goods  and  chattels  hereby  made  with  the  said 
party  of  the  second  part,  its  successors  and  assigns,  against 
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all  and  every  person   or  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  the  17th  day  of  October,  in  the  year  of  our  Lord, 
1887." 

Defendants  offered  to  prove  certain  facts  tending  to  show 
that  said  bill  of  sale  was  given  simply  as  a  security,  and 
was,  therefore,  in  fact,  only  a  mortgage.  The  court  ex- 
cluded this  proof.  Defendants  excepted  and  have  assigned 
error  thereon;  and  this  ruling  we  will  proceed  to  examine. 
The  plaintiff  concedes,  in  its  brief,  that  the  said  ruling  was 
erroneous,  if  the  fact  that  it  was  only  a  mortgage  and  not 
the  owner  would ,  under  the  pleadings  in  the  cause,  have 
been  of  any  avail  to  the  defendants,  but  argues  upon  two 
•  grounds  that  proof  of  such  a  fact  would  not  have  aided 
them :  First,  for  the  reason  that,  as  mortgagee,  it  would 
have  had  a  special  property  in  the  logs,  and  have  been  en- 
titled to  maintain  its  action  by  virtue  of  the  provisions  of 
section  108  of  the  code;  and  second,  that  before  the  de* 
fendants  could  avail  themselves  of  such  a  defense  they 
must  have  pleaded  it  in  their  answer. 

As  to  the  first  proposition  above  stated,  it  is  only  neces- 
sary to  say  that  this  court,  at  its  last  term,  held  in  a  case 
like  this,  where  the  plaintiff  claimed  as  owner  and  proved 
only  that  he  was  a  mortgagee,  that  he  could  not  recover. 
And»  as  we  are  satisfied  with  that  decision  and  the  reason- 
ing therein,  it  is  conclusive  of  this  question.  See  Silaby 
V.  Aldridgey  ante,  p.  117. 

If  the  plaintiff,  in  its  complaint,  had  set  out  the  bill  of 
sale  in  question, and  alleged  ownership  thereunder,it  would, 
undoubtedly,  have  been  necessary  for  the  defendants  to 
have  pleaded  that  it  was  only  a  mortgage,  to  have  entitled 
them  to  introduce  proof  to  show  such  fact;  but  as  it  con- 
tented itself  with  the  allegation  of  ownership  without  show- 
ing how  it  was  acquired,  and  thus  entitled  itself  to  establish 
such  ownership  by  any  competent  proof,  it  must  follow 
that  when  such  proof  was  introduced,  the  defendants  were 
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entitled  to  meet  the  case  made  by  plaintifiTs  eyidence  by 
any  competent  proof  that  tended  to  show  that  such  evi- 
dence was  antrae;  and  that  the  bill  of  sale  introduced  was 
not,  in  fact,  a  conveyance  of  the  property,  but  was  only  a 
mortgage  thereon,  as  fully  and  completely  as  though  the 
matters  in  defense  had  been  fully  set  out  in  their  answer. 
The  proof  offered  by  the  defendants  was  wrongfully  ex- 
cluded, and  the  error  thereon  assigned  was  well  taken. 

Error  was  also  assigned  upon  various  rulings  growing 
out  of  the  instructions  to  the  jury,  but  the  record  seems  to 
be  imperfect,  and  as  it  is  impossible  to  determine  therefrom 
just  what  the  judge  did  instruct  the  jury,  we  shall  not  dis- 
cuss these  errors  further  than  to  say  that,  excepting  as  to 
the  instruction  that  the  intent  of  the  parties  must  be  gath- 
ered solely  from  the  bill  of  sale,  which,  for  the  reason  here- 
inbefore stated,  we  hold  to  be  error,  we  are  of  the  opinion 
that  the  instructions  fairly  interpret  the  law  of  the  case. 

The  judgment  of  the  lower  court  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Andebs,  0.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


[No.  3.    Decided  May  28,  1890.1 

B.  F.  BuROH  V.  W.  H.  Taylob. 

CORPORATIONS  —  MTOCKHOLDEK8  —  UNPAID  SUBSCRIPTIONS. 

A  creditor  <if  a  corporation,  who  was  himself  a  stockholder  therein, 
obii&ined  a  judgment  against  it,  and  thereupon  brought  an  action 
before  a  justice  of  the  peace  against  another  stockholder  who  had  not 
paid  op  his  subscription,  and  sought  to  enforce  the  collection  of  same 
and  its  application  on  his  judgment  against  the  corporation.  SM, 
That  unpaid  stock  subscriptions  are  a  trust  fund  for  the  benefit  of  all 
the  creditors,  and  that  to  enforce  a  right  to  participate  therein  requires 
a  proceeding  in  equity. 


1  245| 
1  249 
1    250 

1  245, 
8    678l 

84*  im 

80*1090; 

~~1    245 
U   634 


246  BURGH  v.  TAYLOR. 


Statement  of  Facts.  [1  Wash. 


Where  a  creditor  obtained  judgment  against  a  corporation  and 
other  persons,  and  brought  suit  against  a  stockholder  of  the  oorpo> 
ration  to  enforce  payment  of  his  unpaid  subscription ,  a  complaint 
alleging  that  the  corporation  had  no  assets  except  its  unpaid  snb- 
scriptions,  but  which  fails  to  show  that  the  judgment  could  not 
have  been  made  out  of  the  property  of  the  other  judgment  debt- 
ors, does  not  state  a  cause  of  action. 

Error  to  District  Court,  Spokane  County. 

Action  commenced  before  a  jasticejof  the  peace,  wherein 
plaintiff  sought  to  recover  from  defendant  the  snm  of  $275 
as  the  balance  dae  upon  his  stock  in  the  Spokane  Falls  and 
Ooeur  d'  Alene  Transportation  Company,  which  was  in- 
debted to  plaintiff  in  the  sum  of  $616,  which  had  been 
reduced  to  judgment.  Judgment  was  entered  against  de- 
fendant, and  he  appealed  to  the  district  court.  Plaintiff's 
amended  complaint  in  the  district  court  recites  that  on  No- 
vember 27,  1886,  he  obtained  judgment  against  the  trans- 
portation company  and  C.  C.  McCoy,  M.  B.  Brown  and 
George  McCabe  for  $695.06;  that  no  part  of  said  judgment 
has  ever  been  paid,  but  there  is  now  due  plaintiff  the  sum 
of  $616.16,  less  the  sum  of  $25,  the  amount  due  from 
plaintiff  as  a  stockholder  in  said  transportation  company; 
that  defendant  is  a  stockholder  in  said  company,  and  in- 
debted thereto  in  the  sum  of  $275;  that  said  transportatiT)n 
company  has  no  other  assets  than  its  unpaid  subscriptions 
to  capital  stock.  Defendant  demurred  to  the  complaint  on 
the  grounds  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  that  plaintiff  has  no 
legal  capacity  to  maintain  the  suit;  and  that  the  court  has 
no  jurisdiction  of  the  subject-matter  of  the  action.  The 
demurrer  was  sustained,  the  plaintiff  refused  to  plead  fur- 
ther and  appealed  to  the  supreme  court. 

Turner,  Forster  ofc  Tiiraer^  for  plaintiff  in  error. 

GriffUta,  Moore  <b  Feighan,  and  Frank  H.  Graves,  for 
defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Stilbs,  J.  —  Plaintiff  in  error  was  a  subscriber  to  the 
capital  stock  of  the  Spokane  Falls  and  Ooeur  d*  Alene 
Transportation  Company,  who  had  not  fully  paid  his  sub- 
scription, the  sum  of  twenty-five  dollars  still  being  due  from 
him;  though,  for  aught  that  appears,  the  balance  had  not 
been  called  in  by  the  corporation.  Being  such  a  stock- 
holder, he  sued  out  and  obtained  a  judgment  against  the 
corporation,  C.  C.  McCoy,  M.  B.  Brown  and  Geo.  McCabe 
for  something  over  six  hundred  dollars,  which  judgment  is 
unpaid.  The  defendant  in  error  was  another  subscriber  to 
the  stock  of  the  same  company^  whose  unpaid  subscription 
amounted  to  two  hundred  and  seventy-five  dollars,  and 
plaintiff  brought  suit  against  him  in  a  justice's  court  for 
that  amount,  less  the  sum  of  twenty-five  dollars  due  from 
himself  to  the  corporation.  There  was  a  judgment  for 
plaintiff  in  the  justice's  court  as  prayed  for,  from  which 
an  appeal  was  taken  to  the  district  court,  which  district 
court  sustained  defendant's  demurrer  to  the  complaint  as 
amended  therein,  and  entered  judgment  for  defendant's 
costs.     Error  is  assigned  thereon. 

The  main  question  involved  in  this  case  is:  Does  §  2434 
of  the  Code  of  Washington  authorize  an  action  at  law  by 
a  creditor  of  a  corporation  against  a  stock  subscriber  ? 
This  inquiry,  if  determined  in  the  negative,  would  oust  the 
justice's  court  of  jurisdiction.  The  second  clause  of  g  2434 
is  as  follows:  ''Each  and  every  stockholder  shall  be  per- 
sonally liable  to  the  creditors  of  the  company  to  the 
amount  of  what  remains  unpaid  upon  his  subscription  to 
the  capital  stock,  and  not  otherwise, "  which  is  simply  a 
declaration  of  the  American  doctrine  of  the  common  law  of 
corporations  as  held,  almost  without  exception,  in  the  de- 
cisions of  the  courts.  Thomp.  Liab.  Stockh.,  §§  25-37; 
Cook,  Stocks,  §  199,  and  note  1;  Sawyer  v.  Hoag^  17 
Wall.  610. 
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Id  the  discussion  of  this  case,  both  sides  seem  to  have 
entirely  lost  sight  of  this  fact,  and  have  cited  as  to  numer- 
ous authorities,  which  are,  in  nearly  every  instance,  discus- 
sions of  what  is  known  as  the  '*  statiUory  liability*^  of 
stockholders,  which  is  a  liability  created  by  statute  in  ad- 
dition to  unpaid  subscriptions,  and  which,  being  construed 
to  be  a  contract  liability  between  the  stockholders  and  the 
creditor,  without  any  privity  with  the  corporation,  is  sub- 
ject to  many  rules  different  from  those  applicable  in  cases 
like  this,  the  one  great  distinction  between  these  two  classes 
of  liability  being,  that  stock  subscriptions  are  held  to  be  a 
trust  fund  for  the  payment  of  creditors,  while  the  additional 
statutory  liability  produces  a  fund  without  any  trust  feat- 
ures, as  has  been  held  in  some  states. 

To  enforce  a  right  to  participate  in  a  trust  fund  requires 
proceedings  in  equity,  unless  there  be  peculiar  and  explicit 
statutory  provisions  to  the  contrary.  So  in  this  class  of 
cases  the  action  must  be  in  equity  where  the  creditor  desires 
himself  to  be  the  actor  in  the  proceedings  to  collect  and 
apply  subscriptions.  Therefore,  in  the  case  at  bar,  the 
justice  had  no  jurisdiction  of  the  subject-matter  of  the 
action,  and  the  judgment  must  be  affirmed. 

There  were  several  other  interesting  questions  suggested 
by  the  record  in  this  case,  but  we  shall  allude  to  only  one 
of  them ,  which,  it  seems  to  us,  would  have  defeated  plaint- 
iff's action  upon  either  theory  as  to  a  stockholder's  liability. 
Plaintiff's  judgment  was  against  the  corporation,  McOoy, 
Brown  and  McCabe.  The  complaint  showed  that  the  cor- 
poration had  no  assets  but  its  unpaid  stock  subscriptions, 
which  we  presume  was  intended  to  be  equivalent  to  an 
allegation  of  insolvency  to  excuse  the  issuance  of  an  execu- 
tion against  it,  and  a  return  of  nulla  bona;  but  it  contained 
no  showing  whatever  that  the  plaintiff  could  not  have  made 
his  judgment  out  of  the  property  of  the  other  judgment 
debtors,  McCoy,  Brown  or  McCabe.  Where  so  simple  a 
process  as  an  execution  might  have  satisfied  plaintiff's  de- 
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mand,  the  defendant  should  not  have  been  attacked  until  it 
had  been  resorted  to  and  failed,  and  the  failure  should 
have  been  shown. 

The  judgment  of  the  court  below  is  affirmed,  with  costs 
to  the  defendant  in  error. 

HoYT,  J.,  concurs. 

Scott,  J.,  concurs  in  the  result. 

DuNBAB,  J.,  not  sitting. 

Ain)£RS,  C.  J. — I  concur  in  the  result;  but  I  cannot 
agree  with  the  majority  of  the  court  in  holding  that  a  stook- 
holder,  who  is  himself  a  creditor  of  the  corporation,  cannot 
maintain  an  action  at  law  directly  against  another  stock- 
holder who  has  not  paid  up  his  subscription.  See  Smith 
V.  Londoner,  5  Col.  365. 


[No.  4.    Decided  May  28,  1890.] 

B.  F.  BuBCH  V.  F.  E.  Moore. 

Error  to  Distiict  Court,  Spokane.  County. 

Turner,  Forster  <k  Tamer,  for  plaintiff  in  error, 

OriffUta,  Moore  <k  Feighan,  and  Frank  H.  Graves,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SnLES,  J.  —  This  cause  presents  precisely  the  same  state 
of  facts  as  that  of  Burch  v.  Tayloi*,  ante,  p.  245,  and  tor 
the  reasons  given  in  that  case  the  judgment  below  is 
affirmed. 

HoTT,  J.,  concurs. 

Andebs,  C.  J.,  and  Soott,  J.,  concur  in  the  result* 

DuNBAB,  J.,  not  sitting. 
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[Na5u    Decided  May  28, 1890.] 

B.  F.  BuBOH  v.  James  N.  Oloyeb. 

Error  to  District  Court,  Spokane  County. 

Turner,  Foreter  <t  Turner,  for  plaiutiff  in  error. 

OriffUta,  Moore  <t  Feighan,  and  Frank  H.  Craves,  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  — This  caase  presents  precisely  the  same  state 
of  facts  as  that  of  Burch  v.  Taylor,  ante,  p.  245,  and  for 
the  reasons  given  in  that  case  the  judgment  of  the  coart 
below  is  affirmed. 

HoYT,  J.,  concurs. 

Anders,  C.  J.,  and  Soott,  J.,  concur  in  the  result. 

DuNBAB,  J.,  not  sitting. 


[No.  20.    Decided  May  28, 1890.] 

Ghables  Langebt  V.  Fbane  C.  Boss  and  James  M. 

ASHTON. 

VBNDOR  AND  VENDEE  —  CONSTRUCTION  OP  CONTRACT  —  PAROL 

EVIDENCE. 

A  vendor  gave  his  vendee  the  following  memoranda m  in  writing: 
"  Tacoma,  W,  T,,  March  16,  1888.  Received  of  L.  $5  as  part  payment 
for  lots  No.  1  and  2,  in  block  No.  1806;  conditions  as  follows:  $2,495 
to  be  paid  on  or  about  the  20th  day  of  March,  1888,  and  balance  of 
Sl)500  to  run  on  time  to  suit  L.'s  convenience,"  and  agreeing  to  fur- 
nish a  warranty  deed  upon  the  payment  of  the  $2,495.  Hdd,  That 
such  a  memorandum  is  a  full  contract  for  the  sale  of  said  lots,  and, 
as  time  is  not  of  the  essence  of  the  contract,  the  vendee  could  ten- 
der performance  and  demand  his  deed  at  any  time  before  put  in  de- 
fault by  offer  of  tender  on  the  part  of  defendant. 
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For  the  purpose  of  explaining  the  terms  of  the  contract  and  the 
situation  of  the  parties,  oral  evidence  is  admissible  to  show  that  the 
lote  described  are  in  the  dty  of  Tacoma,  and  that  the  91,500  was  to 
be  kept  back  for  the  purpose  of  paying  off  a  mortgage  on  the  lote  when 
it  became  due. 

Appeal  from  District  Courts  Pierce  County. 

Suit  by  Charles  Langert  against  Frank  C.  Boss  and 
James  M.  Ashton  for  the  specific  performance  of  an  agree- 
ment to  convey  real  estate,  or,  in  case  specific  performance 
cannot  be  decreed,  for  damages.  On  the  16th  day  of 
March,  1888,  the  defendant,  Frank  C.  Ross,  oflfered  to  sell 
lots  one  and  two,  in  block  eighteen  hundred  and  six,  in  the 
city  of  Tacoma,  to  plaintiff  for  the  sum  of  $4,000,  $2,500 
of  which  was  to  be  paid  on  or  about  the  20th  day  of  March^ 
1888,  and  the  balance  of  $1,500  was  to  be  paid  by  the 
plaintiff  in  the  future,  there  being  a  mortgage  then  on  the 
property  of  $1,600,  which  plaintiff  was  to  assume  as  part 
of  the  consideration .  The  plaintiff  accepted  this  offer,  and 
thereupon  defendant  Boss  delivered  to  him  the  memoran- 
dum set  out  in  the  opinion.  On  the  2l8t  day  of  March, 
1888,  the  defendant  James  M.  Ashton  applied  to  defendant 
Ross  to  purchase  this  same  property,  and  Ross  informed 
him  that  the  plaintiff  had  an  option  on  the  property,  which 
had  expired,  but  out  of  good  faith  to  the  plaintiff  he  would 
not  sell  the  property  at  that  time,  but  give  plaintiff  until 
about  noon  of  the  next  day,  the  22d  of  March,  to  fulfill 
the  agreement.  On  the  22d  day  of  March,  1888,  between 
the  hours  of  ten  and  twelve  in  the  forenoon,  plaintiff  found 
defendant  Ross  and  demanded  a  deed  of  the  premises,  stat- 
ing his  readiness  to  pay  the  consideration.  Ross  informed 
plaintiff  that  he  was  too  late;  that  the  property  was  already 
sold.  Afterwards,  between  the  hours  of  twelve  and  one  of 
the  same  day,  the  defendant  Ross  executed  a  deed  of  said 
premises  to  the  defendant  Ashton.  The  action  was  tried 
npon  testimony  taken  before  a  referee,  and  decree  entered 
in  favor  of  defendants,  from  which  decree  plaintiff  appeals. 
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Judson,  Sharpstein  Jc  Sullivan,  for  appellant. 

F.  Campbell,  for  appellee  Frank  C.  Boss;  ^Lud  Mitchell, 
Ashton  &  GhapTTvan,  for  appellee  James  M.  Ashton. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  The  rights  of  the  parties  to  this  action  mast 
be  determined  by  the  construction  to  be  given  to  the 
memoraQdum  in  writing  made  by  the  defendant  to  the 
plaintiff  in  words  and  figures  as  follows: 

''  Tacoma,  W,  T.,  March  16,  1888.  Received  of  Chas. 
Langert  $5  as  part  payment  for  lots  No.  1  and  2,  in  block 
1806,  conditions  as  follows:  12,496  to  be  paid  on  or  about 
the  20th  day  of  March,  1888,  and  balance  of  $1,500  to  run 
on  time  to  suit  said  C  Langert's  convenience.  I  also 
agree  to  furnish  said  C.  Langert  a  warranty  deed  upon 
the  payment  of  the  $2,495,  and  a  clear  title.  Frank  C. 
Boss.     Witness:  J.  W.  Summers.'* 

Was  it  simply  an  option  giving  the  right  to  the  plaintiff 
to  purchase  the  property  in  question,  which  terminated  by 
the  terms  of  the  memorandum  itself  on  the  20th  day  of 
March,  named  therein,  or  was  it  a  contract  for  the  sale  of 
said  property,  with  dependent  conditions  making  it  the 
duty  of  either  party  to  tender  performance  on  his  part  be- 
fore he  could  declare  the  contract  forfeited  by  the  other 
party?  The  court  below  evidently  found  the  legal  effect 
of  said  memorandum  was  as  first  stated,  as  with  this  con- 
struction the  evidence  might  warrant  the  conclusions  of 
fact  and  law  as  found  by  said  court;  while  the  giving  to 
the  said  contract  the  other  construction  would  have  made 
the  findings  of  fact  by  the  lower  court  impossible,  upon 
any  fair  and  reasonable  construction  of  the  evidence 
introduced  upon  the  trial  of  the  cause. 

The  material  question  then  is  as  to  the  construction  of 
said  contract.  Plaintiff  contends  that  it  is  a  full  contract 
for  the  sale  of  the  real  estate  in  question,  with  all  the  ele- 
ments of  such  contracts,  and  that  as  it  does  not  appear 
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therefrom  that  time  was  of  the  essence  thereof,  it  entitled 
the  plaintiff  to  tender  performance  on  his  part  and  demand 
his  deed  at  any  time  before  he  was  put  in  default  by  a 
proper  tender  of  performance  by  defendant.  If  the  first 
part  of  plaintiff's  contention  is  trae,  we  think  the  latter  is 
also,  as  we  deem  the  doctrine  of  equity,  that  time  will  not 
be  held  to  be  of  the  essence  of  contracts  of  this  nature, 
unless  the  intent  of  the  parties  thereto  that  it  should  be 
clearly  appears  therefrom,  is  too  well  established  by  au- 
thority to  be  open  to  question,  or  to  make  it  proper  to  cite 
authorities  in  support  thereof.  Defendant,  however,  ar- 
gues that  the  first  part  of  said  contention  is  not  true,  for 
the  reason  that  said  memorandum  is  too  indefinite  and 
UDcertain  to  be  capable  of  enforcement  in  a  court  of 
equity. 

We  agree  with  the  contention  of  the  defendant  that  the 
memorandum  in  question  cannot  be  construed  as  contended 
for  by  plaintiff  unless  all  the  terms  of  the  sale  reasonably 
appear  therefrom,  or  may,  under  the  rules  applicable  to  the 
introduction  of  oral  evidence  in  aid  of  such  contracts,  be 
made  to  appear.  Investigating  the  contract  in  question  by 
the  rule  thus  invoked  by  the  defendant,  we  see  but  two 
provisions  thereof  that  are  at  all  open  to  criticism.  The 
first  is  as  to  the  description  of  the  property.  But  as  the 
property  is  described  with  definiteness,  so  far  as  the  par- 
ticular lots  and  blocks  are  concerned,  and  is  only  faulty  in 
not  showing  that  the  block  named  is  in  Tacoma,  we  think 
the  omission  is  one  that  could  be  supplied  by  oral  proof. 
The  other  is  as  to  the  time  of  payment  of  the  fifteen  hun- 
dred dollars  that  was  not  to  be  paid  on  the  delivery  of  the 
deed;  and  as  to  this,  we  think  oral  proof  to  explain  the  sit- 
uation of  the  contracting  parties  was  admissible,  not  for 
the  purpose  of  changing  the  contract,  but  to  show  that 
there  was  a  mortgage  of  $1,500  on  the  property  in  ques- 
tion, and  that  the  keeping  back  of  the  $1,500  was  for  the 
purpose  of  paying  off  the  said  mortgage  when  it  became 
due;  and  this  having  been  made  to  appear,  the  time  of  pay- 
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ment  of  said  $1,500  becomes  certain,  as  that  is  certain 
which  may  be  made  certain,  as  this  could  have  been  by  re- 
ferring to  said  mortgage,  or  the  record  thereof.  The  con- 
tract relied  npon  by  plaintiff  entitled  him  to  relief  as  against 
the  maker  of  said  contract;  but  the  proof  showed  that  it 
was  not  in  the  power  of  said  maker  to  specifically  perform, 
and,  therefore,  it  was  the  duty  of  the  court  to  have  given 
the  plaintiff  damages  for  the  violation  of  the  contract. 

The  proof  of  damages  was  not  satisfactory,  and  it  is 
doubtful  whether  thereon  a  judgment  of  more  than  nomi- 
nal damages  should  have  been  rendered.  And  in  view  of 
the  unsatisfactory  state  of  the  proof  upon  this  question,  we 
think  equity  demands  that  there  should  be  a  rehearing  in 
the  court  below.  The  cause  will,  therefore,  be  remanded, 
with  instructions  to  set  aside  the  judgment  in  favor'of  de- 
fendant, and  proceed  to  a  rehearing  of  the  cause  against 
defendant  Boss  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Scott,  and  Stiles,  JJ.,  concur. 
DuNBAB,  J.,  not  sitting. 


[No.  45w    Decided  May  28,  1890.] 

Charles  Q.  Martin  v.  Whitican  County. 

CONTRACT  —  CONSTRUCTION  —  COLLECTION  OF  OBLINQU£NT  TAXBS. 

Where  plaintiff  contracted  with  a  county  to  "  make  a  tax  list  of  all 
taxes  delinquent "  in  the  county,  for  which  he  was  to  receive  **  five 
per  cent,  on  the  total  amount  of  said  tax  list,  to  be  paid  out  of  the  tax 
due  the  county  on  said  tax  list  as  it  is  collected,"  plaintiff  is  entitled  to 
receive  five  per  cent  of  the  total  amount  of  the  delinquent  list  out  of 
the  taxes  first  collected,  and  not  merely  five  per  cent,  of  the  amount 
collected. 

Appeal  from  District  Court,   Whitman  County. 
The  facts  are  fully  stated  in  the  opinion. 
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P.  (7.  Sullivan,  Frank  H,  Brown  and  Z>.  J.  Croioley,  for 
appellant. 

W,  C.  Jones,  Attorney  General,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  brought  suit  against  Whitman 
county  upon  a  contract  made  with  him  by  the  board  of 
county  commissioners  by  an  order  spread  upon  its  minutes 
in  the  following  words:  '' It  is  hereby  ordered  that  C.  Q. 
Martin  make  a  tax  list  of  all  taxes  delinquent  in  Whitman 
county,  and  that  he  receive  therefor  five  per  cent,  on  the 
total  amount  of  said  tax  list.  That  said  five  per  cent,  is  to 
be  paid  out  of  the  tax  due  Whitman  county  on  said  tax  list 
as  it  is  collected.*'  The  supreme  court  of  the  territory  in 
Martin  v.  Whitman  County,  20  Pac.  Rep.  599,  held  the 
making  of  this  contract  to  have  been  within  the  power  of  the 
board  of  commissioners.  This,  therefore,  is  the  law  of  the 
case.  See  0.  R.  Jk  N.  Co,  v,  Dacres,  ante,  p.  196.  The  cause 
was  tried  upon  its  merits,  in  accordance  with  that  opinion, 
upon  a  complaint  alleging  the  list  to  have  beea  made  by 
plaintiff,  showing  $68,576.25  delinquent  taxes  due  the 
county,  and  the  sum  of  $2,000  thereof  actually  collected. 
The  truth  of  these  allegations,  and  others  showing  the 
refusal  of  the  board  to  allow  more  than  five  per  cent,  of  the 
money  collected,  was  admitted.  The  answer  of  the  defend- 
ant alleged  that  the  list  prepared  by  the  plaintiff  was  so 
carelessly  and  negligently  prepared  that  it  was  useless  for 
the  purpose  for  which  it  was  designed,  viz. :  the  collection 
of  the  taxes  delinquent;  hut  no  proof  seems  to  have  been 
offered  to  sustain  these  averments,  and  the  case  was  sub- 
mitted to  the  jury,  after  a  refusal  of  the  court  to  direct  a 
verdict  for  the  plaintiff  for  $2,000,  and  upon  the  court's 
fUrection  to  find  for  plaintiff  for  $100  and  costs. 

The  request  to  charge  necessarily  involved  a  construction 
of  the  terms  of  the  contract  by  the  court  on  the  question 
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whether  the  services  of  the  plaintiff  were  to  be  compen- 
sated by  the  payment  of  an  amoant  equal  to  five  per  cent, 
of  the  total  amount  of  delinquent  taxes  discovered  and 
listed  by  him,  out  of  the  first  money  derived  from  that 
source,  or  five  per  cent,  of  the  money  collected  without  re- 
gard to  the  gross  delinquency.  The  court,  as  has  been  ob- 
served, instructed  that  only  five  per  cent,  of  the  amount 
collected  had  been  stipulated  for,  and  plaintiff  appealed. 
We  are  well  satisfied  that  the  construction  given  to  the 
contract  was  wrong.  Indeed,  as  we  view  it,  it  was  not  sub- 
ject to  construction  at  all,  but  was  plainly  such  an  agree- 
ment as  the  plaintiff  contends  it  to  be.  Upon  a  retrial  of 
the  case,  therefore,  unless  the  defendant  can  show  the  truth 
of  the  matters  alleged  in  its  answer,  judgment  must  be  en- 
tered for  plaintiff  for  the  amount  collected  up  to  five  per 
cent,  of  $68,576.25.  Upon  so  plain  a  case  it  would  be 
within  the  power,  and  it  would  ordinarily  be  the  inclination 
of  this  court,  without  ordering  a  new  trial,  to  amend  the 
judgment  of  the  court  below;  but  in  the  case  at  bar  the 
contract  made,  in  view  of  the  short  time  occupied  by  the 
plaintiff  in  the  performance  of  the  work  (barely  three 
months),  seems  to  have  been  so  recklessly  improvident  and 
unbusinesslike  a  transaction  on  the  part  of  the  commis- 
sioners, that  we  think  that  justice  requires  that  the  county 
have  an  opportunity  to  avail  itself  of  the  alleged  worthless- 
ness  of  plaintiff's  work,  as  shown  in  its  answer. 

The  judgment  is  reversed,  and  a  new  trial  ordered  in 
accordance  herewith. 

Akdebs,  0.  J.,  and  Sooirr,  J.,  concur. 

DuNBAB,  J.,  not  sitting. 

Hoyt,  J.  (dissenting).  —  I  am  unable  to  agree  with  the 
majority  of  the  court  in  their  conclusions  as  to  this  case. 
The  order  relied  upon  as  a  contract  was  made  by  a  body  rep- 
resenting the  county,  which  is  a  necessary  part  of  the  gov- 
ernment of  the  state,  and,  therefore^  in  the  strictest  sense. 
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a  public  body.  The  rule  is  well  settled  that  any  and  all  aots 
of  sach  a  public  body,  when  alleged  as  the  foundation  of 
adaim  by  a  private  person  against  such  body,  must  be  con* 
strued  in  favor  of  the  public  and  against  such  private  per- 
son. It  follows  that  if  the  order  in  question  is  capable  of 
two  constructions,  that  one  must  be  given  it  that  will  best 
protect  the  rights  of  the  public.  I  think  the  order  in  ques- 
tion might  well  be  construed  as  it  has  been  by  the  majority 
of  the  court;  but  I  also  think  it  capable  of  the  construction 
contended  for  by  the  defendant;  that  the  compensation  of 
five  per  cent,  attached  to  the  entire  amount  of  the  tax  list, 
but  became  due  and  payable  only  upon  such  portion  of 
said  amount  as  was,  from  time  to  time,  collected;  and  this 
construction,  being  in  the  interest  of  the  public  and  being 
also  reasonable  and  just  as  between  the  parties,  while  the 
other  construction  makes  it  unreasonable  and  oppressive  to 
the  public,  and  I  think  it  ought  to  be  adopted  by  the  court. 
In  my  opinion  the  judgment  appealed  from  should  be 
affirmed. 


[No.  54.    Decided  May  28,  1890.] 

Edward  E.  Hickman  v.  Ellen  A.  Hickman. 

DrvOBCB  —  CH&ONIO   DEMBMTIA  —  CONSTITUTIONAL  LAW. 

Under  the  organic  act  providing  that  the  legislative  pother  of 
every  territory  shall  extend  to  all  rightful  sabjects  of  legislation, 
an  act  of  the  legislature  of  Washington  Territory,  making  incurable 
ehronic  mania  or  dementia  existing  for  ten  years  or  more  a  ground 
of  diyorce,  is  valid  and  within  the  power  of  the  territorial  legisla- 
ture. 

Appeal  from  Superior  Court ^  Jefferson  County. 

Action  brought  in  the  superior  court  of  Jefferson  county 
for  divorce  upon  the  ground  of  incurable  chronic  mania'or 
dementia  of  the  defendant,  existing  for  more  than  ten  years 
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prior  to  the  commencemeat  of  the  action.  There  was  a 
general  demurrer  to  the  oomplaint  interposed  by  defend- 
ant. An  order  was  entered  sustaining  the  demurrer,  from 
which  order  plaintiff  appealed. 

Hay8  ik  Plumley,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  J.  —  Appellant  brought  this  suit  in  the  superior 
court  of  Jefferson  county  to  obtain  a  divorce,  upon  the 
ground  of  incurable  chronic  mania  or  dementia  of  the  de- 
fendant, existing  for  more  than  ten  years  prior  to  the  com- 
mencement of  the  action.  The  defendant,  by  her  guardian 
ad  litem,  interposed  a  general  demurrer  to  the  complaint. 

The  sole  question  presented  to  us  in  the  case  is,  as  to  the 
validity  of  the  act  of  the  territorial  legislature  approved 
December  22d,  1885,  making  such  incurable  chronic 
mania  or  dementia  one  of  the  grounds  upon  which  di- 
vorces might  be  granted,  where  the  affliction  had  existed 
for  ten  years  or  more.  The  judge  of  the  superior  court 
before  whom  the  cause  was  tried  held  that  the  act  was  con- 
trary to  public  policy,  and  was,  therefore,  unconstitutional. 
No  other  objection  was  urged  here,  nor  is  there  any  appar- 
ent defect  in  the  act;  however  it  may  be  regarded  as  a 
measure  of  public  policy,  the  power  of  our  territorial 
egislature,  under  the  organic  act,  extended  to  all  rightful 
.subjects  of  legislation.  The  reasons  for  which  divorces 
might  be  granted  have  always  been  recognized  as  one  of 
them,  under  our  system  of  government.  In  fact,  our 
territorial  supreme  court  held  that  the  legislature  could 
itself  grant  a  divorce  by  a  special  act;  Maynard  v, 
Valenti7ie,  2  Wash.  T.  3;  and  this  was  subsequently  af- 
firmed by  the  supreme  court  of  the  United  States.  May- 
nard V.  Hill,  125  U.  S.  190.  It  follows  that  the 
legislature  could  authorize  the  granting  of  divorces 
by    the    courts,    for    any    causes    that    the    legislature 
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deemed  sufficient,  and  whether  the  same  should  be  dae  to 
misfortune  or  misbehavior,  could  not  affect  the  validity  of 
such  laws. 
The  judgment  of  the  lower  court  is  reversed. 

Andebs,  0.  J.,   and  Hoyt,  Dunbab  and  Stiles,  JJ., 
concur. 


[No.  546.    Decided  May  28, 1890. 

C.  P.  Chambebun  V.  OoiE  Winn. 

Appeal  from  District  Court,  Whitman  County. 

P.  C.  Sullivan  y  for  appellant. 
Thomas  H,  Brents,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

ScJOTT,  J.  —  Upon  the  re-argument  of  this  cause,  which 
was  allowed  by  the  territorial  supreme  court,  a  constitu- 
tional majority  of  this  court  have  not  become  satisfied  that 
the  judgment  heretofore  last  rendered,  reversing  the  lower 
court,  is  wrong. 

It  is,  therefore,  allowed  to  stand,  and  a  remittitur  is  di- 
rected. 

Stiles  and  Hoyt,  JJ.,  concur. 

Anbebs,  C.  J.,  and  Dunbab,  J.,  not  sitting. 


[No.  30.    Decided  May  31,  1890.] 

Ghables  G.  Johnstone,   Willum   Olsen   and   Hebman 

Metzgeb  v.  Ghables  Eisenbeis. 

APPBAL  ~  FINAL  ORDBB  —  INJUNCTION. 

In  an  action  for  injunction,  where  defendant  moves  to   dissolve 
the  temporaiy  injunction  granted  plaintiff,  and  also  for  an  injunc- 
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tion  against  plaintiff,  an  order  denying  both  branches  of  the  motion 
without  adjudicating  upon  plaintiff's  prayer  for  a  a  permanent  injunc- 
tion, is  not  a  final  judgment,  from  which  appeal  will  lie  to  the  su- 
preme court. 

Appeal  from  DistHct  Courts  Jefferson  County, 

Wm,  T.  Mair,  for  appellants. 
Calhoun  &  Coleman^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. —  The  plaintiff  herein  filed  his  complaint  in  the 
lower  court  asking  that  defendants  be  perpetually  enjoined 
from  doing  certain  acts  therein  complained  of,  and  obtained 
from  the  court  a  temporary  restraining  order  pending  the 
hearing  of  the  cause.  Defendants  filed  their  answer,  in 
which  they  set  forth  certain  affirmative  allegations,  and, 
based  thereon,  asked  an  injunction  against  the  plaintiff. 
Upon  the  record  thus  made  up,  and  upon  other  papers  and 
affidavits  filed  in  the  cause,  defendants  served  notice  upon 
the  other  party  that  they  would  move  the  court  to  dissolve 
the  restraining  order  that  had  been  granted  to  plaintiff,  and 
to  grant  unto  said  defendants  an  injunction  restraining  the 
plaintiff  from  doing  certain  acts  set  out  therein.  Upon 
the  hearing  of  the  motions  the  court  made  an  order  simply 
denying  both  branches  of  said  motion,  anid  making  no  other 
adjudication  as  to  the  rights  of  the  parties.  Was  this  or- 
der such  that  an  appeal  therefrom  would  lie  to  this  court? 
If  it  was  not  a  final  judgment  or  order,  then  (under  nu- 
merous decisions  of  this  court)  an  appeal  therefrom  would 
not  lie.  And  we  think  it  was  not.  There  was  no  final 
disposition  of  the  cause.  The  plaintiff  is  still  in  court  ask- 
ing for  the  permanent  injunction,  and  his  right  thereto  has 
never  been  adjudicated;  there  was  no  judgment  that  finally 
foreclosed  the  rights  of  either  party,  nor  was  there  any  or- 
der as  to  costs.  The  order,  we  think,  was  interlocutory 
and  not  final. 
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The  appeal  must  be  dismissed,  and  it  is  so  ordered. 

Anders,  C.   J.,  and  Stiles,  Dunbar  and  Scott,  JJ., 
concur. 


[No.  38.    Decided  May  31,  1890.] 

Hans  Nelson,  A.  Childberg  and  J.  Johnson  v. 

Thomas  H.  Campbell. 

JUSTICE  OF  THB   PBACE  —  JURISDICTION  —  APPEARANCE  —  CONTIN- 
UANCE. 

Under  §  1769  Code  Wash.  T.,  a  justice  of  the  peace  loses  juris- 
diction of  the  case  when  he  grants  a  continuance  thereof  for  more 
than  sixty  days. 

A  complaiot  coming  into  the  possession  of  a  justice  of  the  peace 
by  reason  of  his  succession  to  the  office  cannot  be  presumed  to  hare 
been  filed  by  him  on  any  other  date  than  the  day  of  his  succession 
to  office,  though  marked  filed  by  him  as  of  a  later  date;  and  defend- 
ant must  be  cited  to  appear  within  twenty  days  from  the  date  of 
filing. 

Where  a  defendant  cited  to  appear  in  an  action  before  a  justice  of 
the  peace  comes  in  and  asks  for  a  continuance  for  one  day,  and  on 
the  next  day  appears  specially  to  object  to  the  jurisdiction  for  certain 
irregularities,  it  is  not  such  an  appearance  as  would  confer  jurisdic- 
tion on  the  justice.     (Scott,  J.,  and  Anders,  C.  J.,  dissent.) 

Error  to  District  Courts  King  County, 

Thomas  H.  Campbell  commenced  an  action  against  Hans 
Nelson,  one  of  the  appellants,  in  the  justice's  court  of  H. 
F.  Jones,  justice  of  the  peace  in  the  Seattle  precinct,  King 
county,  for  $100  commission  on  sale  of  real  estate.  A 
change  of  venue  was  had  to  the  justice's  court  of  N.  Sod* 
erberg,  justice  of  the  peace  in  the  same  precinct.  Decem- 
ber 28,  1888,  the  case  was  tried  before  Justice  Soderberg 
and  a  jury.  The  jury  failed  to  agree,  and  were  discharged. 
The  court  adjourned,  continuing  the  case  to  March  6, 1889. 
March  4, 1889,  Justice  Soderberg's  term  of  office  expired. 
On  that  day,  Claudius  M.  Rivers,  a  newly  elected  justice 
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of  the  peace  in  that  precinct,  qualified  and  took  charge  of 
the  records  of  Justice  Soderberg's  court.  No  action  was 
taken  in  the  case  on  March  6.  April  8, 1889,  Justice  Riv- 
ers issued  a  notice  attached  to  the  original  complaint,  re- 
quiring defendant  to  appear  and  answer  on  April  18, 1889. 
On  that  day  defendant's  attorney  appeared  and  asked  for 
a  continuance  of  one  day,  which  was  granted.  On  the 
next  day  defendant  appeared  specially  and  objected  to  the 
jurisdiction  of  the  court,  which  objection  was  overruled, 
and  judgment  rendered  for  1100  and  costs,  including  the 
costs  before  Justices  Jones  and  Soderberg.  Nelson  sued 
out  a  writ  of  certiorari  from  the  district  court,  with  A. 
Chilberg  and  J.  Johnson  as  sureties  on  his  certiorari  bond. 
The  district  court  affirmed  the  judgment  of  Justice  Rivers, 
and  rendered  judgment  against  Nelson  and  his  sureties, 
which  it  refused  to  set  aside  on  rehearing;  and  they  appeal. 

John  Arthur,  and  iV.  Soderberg,  for  plaintiffs  in  error. 
A.  E.  Isham,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — If  the  appellee,  in  support  of  his  judg- 
ment, relies  upon  the  commencement  of  the  action  before 
Justice  Jones,  and  which  was  tried  before  Justice  Soder- 
berg on  the  28th  day  of  December,  1888,  (and  the  case 
has  evidently  been  tried  upon  that  theory,  from  the  fact 
that  the  costs  in  Justice  Jones'  and  Soderberg's  courts  are 
incorporated  in  the  judgment  rendered  by  Justice  Rivers), 
his  case  must  fail;  for  the  period  from  December  28, 
1888,  to  March  6,  1889,  the  date  to  which  the  case  was 
continued,  is  more  than  sixty  days;  and  under  §  1769  of 
the  code,  a  justice  of  the  peace  has  no  authority  to  con- 
tinue a  case  for  more  than  sixty  days;  and  upon  such  a 
continuance  the  court  lost  jurisdiction  of  the  case;  for  the 
rule  of  liberal  construction  applied  to  proceedings  in  a  jus- 
tice's court  does  not  extend  to  jurisdictional  questions. 
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If,  on  the  other  hand,  it  is  oontended  that  it  is  a  new 
case,  commenced  at  the  time  of  the  filing  of  the  complaint 
by  Justice  Biyers^we  are  confronted  by  g  1712  of  the  code, 
which  provides  that^  in  the  commencement  of  civil  actions 
before  a  justice  of  the  peace,  either  by  service  of  a  sum« 
mons  or  by  service  of  a  copy  of  the  complaint  and  notice, 
the  defendant  mast  be  cited  to  appear  at  a  time  which  shaH 
not  be  more  than  twenty  days  from  the  date  of  filing  the 
complaint.  If  Jnstice  Bivers  had  any  authority  at  all  to 
file  the  old  complaint,  it  was  by  reason  of  his  succession  to 
the  office  of  Justice  Soderberg  on  the  4th  day  of  March, 
1889,  at  which  date  the  complaint  would  come  into  his  pos- 
session, and  would  be  presumed  to  be  filed,  if  at  all.  The 
mere  fact  that  he  did  not  place .  the  file  mark  on  it  until 
March  25th,  cuts  no  figure  whatever.  More  than  twenty 
days,  then,  having  elapsed  between  the  filing  of  the  com- 
plaint, March  4,  1889,  and  April  18,  1889,  the  notice  was 
in  conflict  with  the  requirements  of  the  statutes. 

On  either  supposition,  the  court  was  without  jurisdiction 
and  the  judgment  was  void.  We  do  not  think  that  the  ap- 
pearance made  by  the  defendant  (appellant)  was  such  an 
appearance  as  would  give  the  court  jurisdiction  of  the  case. 

The  judgment  of  the  court  below  is  reversed. 

HoYT  and  Stiles,  JJ.,  concur. 

Scott,  J.  (dissenting),  — I  do  not  agree  with  the  opinion 
rendered  in  this  case.  Section  1769  of  the  code  only  ap- 
plies to  a  continuance  upon  the  application  of  one  of  the 
parties.  A  cause  may  be  continued  by  a  justice  of  the  peace 
for  a  longer  period  than  sixty  days  with  the  consent  of  both 
parties.  The  record  is  silent  as  to  why  the  continuance  was 
granted,  or  at  whose  request,  but  as  both  parties  were  pres- 
ent in  court,  it  must  be  presumed,  in  the  absence  of  any 
objection  thereto  by  the  party  complaining,  that  the  ad- 
journment from  December  28,  1888,  to  March  6, 1889,  was 
with  the  consent  of  both  parties..    After  jurisdiction  is  once 
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shown  to  have  been  obtained,  the  same  presumptions  in 
favor  of  the  regularity  of  the  subsequent  proceedings  apply 
to  justices*  courts  as  to  courts  of  record.  The  fact  that 
the  justice  who  continued  the  cause  was  succeeded  in  office 
by  another  justice,  prior  to  said  March  6th,  would  not 
affect  the  proceeding.  Section  1704  makes  provision  for 
such  cases. 

The  court  lost  jurisdiction,  however,  by  a  failure  to  make 
some  sufficient  disposition  of  the  cause  on  March  6th,  at 
the  hour  to  which  it  had  previously  been  adjourned.  Nor 
oould  the  second  notice  have  operated  to  revive  the  suit, 
had  the  defendant  failed  to  appear,  or  had  he  specially  ap- 
peared and  objected  thereto.  The  record  shows,  however, 
that  the  defendant  did%ippear  on  April  18th,  in  response 
to  the  notice.  The  plaintiff  also  appeared,  whereupon,  the 
record  states,  ''  defendant's  attorney  files  a  motion  for  con- 
tinuance; motion  granted,  and  cause  continued  to  April  19, 
1889,  at  1  o'clock?,  m.  Subpoena  issued  for  one  witness/' 
etc.  This  appearance  of  the  defendant  and  asking  for  an 
adjournment  was  a  general  appearance,  and  waived  all 
prior  irregularities.  The  errors  complained  of  only  went 
to  the  jurisdiction  of  the  person  of  the  defendant,  and  not 
to  the  subject-matter  of  the  action.  The  defendant's  ap- 
pearance revived  the  suit,  and  it  was  treated  by  the  court 
and  parties  as  a  continuation  thereof.  The  objection,  that 
the  court  had  lost  jurisdiction,  and  special  appearance  to 
urge  the  same,  April  19th,  came  too  late.  It  should  have 
been  made  in  the  first  instance.  As  to  the  effect  of  a  gen- 
eral appearance  in  an  action,  see  Shaffer  v.  Trimble^  2 
Greene  (Iowa),  464;  Baxzo  v.  JFaZiace,16Neb.  290;  Chris- 
tod  V.  Kelly,  88 N.  T.  285;  Toland  v.  Sprague,  12  Pet.  300, 
329;  Orear  v.  Clough,  52  Mo.  55;  Handy  v.  Insurance  Co,, 
37  Ohio  St.  366.  Section  1712  of  the  code  provides  that 
a  suit  may  be  commenced  by  the  voluntary  appearance 
and  agreement  of  the  parties,  etc. 
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The  judgment  of  the  district  court,  sustaining  the  judg- 
ment rendered  by  the  justice,  should  have  been  affirmed. 

And£rs,  G.  J.,  concurs  in  dissenting  opinion. 


[No.  46.    Decided  May  31, 1890.] 

Benjamin  Blanton  v.  The  State  of  Washington. 


Under  Code  Wash.  T.,  making  mnrder  a  purely  statutory  crime,  an 
indictment  for  mnrder  which  alleges  that  the  defendant  did,  purposely 
and  of  his  deliberate  and  premeditated  maUce,  assault  the  deceased, 
and  that  the  defendant,  of  his  premeditated  malice,  fired  the  shot 
which  killed  the  deceased,  but  does  not  alleg^e  that  the  defendant,  pur- 
posely and  of  his  deliberate  and  premeditated  malice,  killed  the  de- 
ceased, is  fatally  defective  as  charging  murder  in  either  the  first  or 
second  degree;  nor  is  the  indictment  aided  by  the  concluding  part, 
that  the  said  defendant  ''so  in  the  manner  and  by  means  aforesaid, 
felonionsly,  purposely  and  of  his  deliberate  and  premeditated  malice, 
did  kill  and  murder  "  the  deceased.  An  objection  as  to  the  sufficiency 
of  such  an  indictment  may  be  made  for  the  first  time  in  the  supreme 
court.     (QoTT,  J.,  dissents.) 

Sach  an  indictment,  though  insufficient  to  sustain  a  conviction 
of  murder  in  the  first  or  second  degree,  does  sufficiently  charge  the 
crime  of  manslaughter,  and  is,  therefore,  valid  to  that  extent. 

Where  the  crime,  for  which  the  defendant  was  in  custody,  was 
committed  shortly  after  the  discharge  of  the  r^ularly  empanneled 
grand  jury  of  the  county,  it  is  competent  for  the  court,  then  in  ses- 
sion, to  re-summon  the  grand  jury  to  inquire  into  the  matter;  and  the 
defendant  being  present  when  the  grand  jury  was  empanneled,  and 
given  an  opportunity  to  challenge  either  the  entire  panel,  or  the  indi- 
Tidual  jurors,  and  declines  so  to  do,  he  cannot  afterwards  question 
the  legality  of  the  empanneling  of  the  grand  jury  by  a  motion  to  quash 
the  indictment. 

In  a  prosecution  for  murder  it  is  not  error  for  the  court  to  allow 
a  witness  to  testify  that,  at  the  time  of  the  commission  of  the  homi- 
cide, the  deceased  and  two  other  persons  were  walking  toj^ether  on 
the  sidewalk,  and  that,  as  they  were  passing  the  defendant,  he  sud  - 
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denly  drew  a  revolver  from  hia  pocket  and  shot  the  deoeaaed,  and 
almost  immediately  turned  and  fired  at  the  two  persons  with  him, 
such  evidence  being  admissible  as  part  of  the  res  getiUz. 

It  is  a  mere  irregularity,  not  at  all  prejudicial  to  the  rights  of  the 
defendant,  for  the  court  to  order  a  venire  for  additional  jurors  before 
the  regular  panel  was  exhausted,  especially  where  the  record  shows 
that  none  of  the  additional  jurors  or  talesmen  were  drawn  as  trial 
jurors  until  the  original  panel  was  entirely  exhausted. 

Appeal  from  Superior  Courts  Whitman  County, 

Indictment  for  murder  against  Benjamin  Blanton.  The 
facts  sufficiently  appear  in  the  opinion. 

Moaea  BiUl,  and  C.  M.  Kincaid,  for  appellant. 

L.  H.  PlcUtor^  Prosecuting  Attorney,  and  W.  C,  Jones, 
Attorney  General,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — On  the  16th  day  of  December,  1889, 
the  appellant,  Benjamin  Blanton,  killed  one  Thomas  C. 
Click,  in  Whitman  county,  in  this  state,  by  shooting  him 
with  a  pistol .  Upon  the  plea  of  not  guilty,  and  the  defense 
of  insanity,  or  delirium  tremens,  resulting  from  long  con- 
tinued use  of  intoxicating  liquors,  he  was  tried,  convicted 
of  murder  in  the  first  degree,  and  sentenced  to  be  hanged. 
The  defendant  brings  the  cause  to  this  court  for  review, 
and  claims  a  reversal  of  the  judgment  of  the  court  below 
for  errors  alleged  to  have  been  committed  on  the  trial. 

Although  the  indictment  was  not  attacked  in  the  trial 
court,  either  by  motion  to  quash  or  by  demurrer,  or  even 
by  motion  in  arrest  of  judgment,  it  was  insisted  on  the  ar- 
gument in  this  court,  by  appellant's  counsel,  that  it  does 
not  state  facts  sufficient  to  constitute  murder  either  in  the 
first  or  second  degree,  under  our  statute,  and  is  insufficient 
to  sustain  the  judgment  of  the  superior  court.  And  while 
it  is  to  be  regretted  that  the  question  was  not  raised  at  an 
earlier  stage  of  the  proceedings,  and  presented  in  the  brief 
of  counsel,  still  we  are  of  the  opinion  that  it  is  a  matter 
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which  the  defendant  should  not  be  deemed  to  have  waived 
by  his  failure  to  urge  it  in  the  coort  below.  The  indict- 
ment, omitting  the  venue,  is  as  follows : 

''Benjamin  Blanton  is  accused  by  the  grand  jury  of  the 
State  of  Washington,  for  the  county  of  Whitman,  by  this 
indictment,  of  the  crime  of  murder  in  the  first  de^ee,  com- 
mitted as  follows :  That  he,  the  said  Benjamin  Blanton ,  on 
the  16th  day  of  December,  1889,  at  the  county  of  Whit- 
man, in  the  State  of  Washington,  in  and  upon  the  body  of 
one  Thomas  G.  Click,  then  and  there  beiug,  feloniously, 
purposely,  aqd  of  his  deliberate  and  premeditated  malice, 
did  make  an  assault,  and  that  he,  the  said  Benjamin  Blan- 
ton, with  a  certain  revolving  pistol,  then  and  there  charged 
with  gunpowder  and  leaden  bullets,  which  said  revolving 
pistol  he,  the  said  Benjamin  Blanton,  then  and  there  had 
and  held,  and  then  and  there  feloniously,  purposely,  and  of 
his  deliberate  and  premeditated  malice,  did  discharge  and 
shoot  off,  to,  at,  against  and  upon,  the  said  Thomas  G.  Click, 
and  that  the  said^enjamin  Blanton,  with  one  of  the  leaden 
bullets  aforesaid,  out  of  the  revolving  pistol  aforesaid,  then 
and  there  by  force  of  the  gunpowder  aforesaid,  by  the  said 
Benjamin  Blanton  discharged  and  shot  off  as  aforesaid, 
then  and  there  feloniously,  purposely,  and  of  his  deliberate 
and  premeditated  malice,  did  strike,  penetrate  and  wound 
him,  the  said  Thomas  G.  Click, in  and  upon  the  body  of  him, 
the  said  Thomas  C.  Click,  giving  to  him,  the  said  Thomas  C. 
Click,  one  mortal  wound,of  which  said  mortal  wound  he, the 
said  Thomas  C.  Click,  then  and  there  instantly  did  die;  and 
so  the  grand  jury  aforesaid  do  say  that  the  said  Benjamin 
Blanton,  him,  the  said  Thomas  C.  Click,  in  the  manner  and 
by  the  means  aforesaid,  feloniously,  purposely  and  of  his 
deliberate  and  premeditated  malice,  did  kill  and  murder, 
contrary  to  the  form  of  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Washington.  Dated  at  Colfax,  in  said  county  of 
Whitman,  the  19th  day  of  December,  A.  D.  1889." 

•  At  common  law  murder  was  defined  as  the  unlawful  kill- 
ing of  a  human  being  under  the  king's  peace,  with  malice 
prepense  or  aforethought,  either  express  or  implied  by 
law.  Buss.  Crimes,  482;  4  Black.  Com.  198.  And  there 
was  no  classification  of  crime  into  degrees,  but  all  malicious 
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homicides  were  of  the  same  grade  and  subject  to  the  same 
penalty.  It  being  manifestly  nnjnst  to  pnnish  him  who 
kills  another  with  only  that  degree  of  malice  which  is  im- 
plied by  law,  with  the  same  severity  as  him  who  deliber- 
ately and  premeditatediy  takes  the  life  of  a  fellow-being,  the 
legislature  of  several  of  our  states  have  changed  the  com- 
mon law  relating  to  murder,  not  only  by  dividing  it  into 
distinct  degrees,  but  by  specifically  defining  its  grades  and 
prescribing  corresponding  penalties.  Oar  statute  defines 
murder  in  the  first  degree  as  follows:  ''Every  person  who 
shall  purposely,  and  of  deliberate  and  premeditated  malice, 
or  in  the  perpetration  or  attempt  to  perpetrate  any  rape, 
arson,  robbery  or  burglary,  or  by  administering  poison,  or 
causing  t^e  same  to  be  done,  kill  another,  every  such  per- 
son shall  be  deemed  guilty  of  murder  in  the  first  degree, 
and  upon  conviction  thereof  shall  suffer  death.  Code 
Wash.  T.,  g  786.  And  **  every  person  who  shall  purposely 
and  maliciously,  bat  without  deliberation  and  premedita- 
tion, kill  another,  every  such  person  shall  be  deemed  guilty 
of  murder  in  the  second  degree."  Oode,  g  790.  Murder, 
therefore,  with  us,  is  now  a  purely  statutory,  and  not  a 
common-law,  crime,  and  must  be  so  considered  by  the 
courts.  And  in  order  to  constitute  murder  in  either  de- 
gree, it  is  necessary  that  there  must  have  been  a  specific 
intent  or  purpose  to  kill.  Under  our  statute  this  is  evi- 
dent. But  the  difficulty,  in  given  cases,  is  to  determine 
whether  or  not  this  intent  has  been  sufficiently  expressed 
in  the  indictment. 

And  the  question  now  before  us  is,  has  this  been  done  in 
the  indictment  now  under  consideration?  It  is  insisted  that 
the  indictment  nowhere  charges  that  the  defendant  purpose- 
ly and  of  his  deliberate  and  premeditated  malice  killed  the 
deceased,  and  that  without  such  a  direct  and  positive  allega- 
tion, it  is  fatally  defective.  The  objection  is  well  taken, 
and  must  be  sustained.  The  indictment  does  allege  that 
the  defendant  did,  purposely  and  of  his  deliberate  and  pre- 
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meditated  malice,  assault  the  deceased,  and  that  he,  pur- 
posely and  of  his  deliberate  and  premeditated  malice,  fired 
the  fatal  shot;  but  it  does  not  allege  that  it  was  thus  fired 
with  the  intent  to  kill,  or  that  the  killing  was  thus  done. 
All  of  the  averments  of  this  indictment  may  be  true  and 
yet  the  defendant  may  not  be  guilty  of  murder. 

Bat  it  has  been  suggested  that  the  concluding  part  of 
the  indictment,  beginning  with  the  words  ''and  so,"  does 
contain  all  the  averments  necessary  to  make  it  conform  to 
the  requirements  of  the  statute.  But  is  this  a  concise  state- 
ment of  a  fact  descriptive  of  the  crime,  or  is  it  a  mere  con- 
clusion of  law  drawn  from  antecedent  averments  of  facts? 
The  adverb  ''so"  is  defined  by  Webster  as  meaning  ''  in 
the  same  manner;  as  has  been  stated;  in  this  or  that  condi- 
tion or  state;  under  these  circumstances;  in  this  way;  with 
reflex  reference  to  something  just  asserted."  This  is  the 
ordinary  way  the  word  is  understood,  and  it  must  be  taken 
to  mean  the  same  thing  when  used  in  an  indictment. 

Under  our  statute  an  indictment  must  be  direct  and  cer- 
tain as  to  the  party  charged,  the  crime  charged,  and  the 
circumstances  of  the  crime,  when  necessary  to  constitute  a 
complete  crime,  and  the  act  or  omission  charged  as  the 
crime  must  be  clearly  and  distinctly  stated  in  plain  and  con- 
cise language,  so  that  a  person  of  ordinary  understanding 
may  know  what  is  intended;  and  conclusions  of  law  need 
not  be  stated.  At  common  law  the  indictment  would  be 
good«  as  it  was  not  necessary  to  allege  a  purpose  or  design 
to  kill  in  an  indictment  for  murder;  and  the  concluding 
part  was  deemed  only  a  conclusion  of  law  without  which 
an  indictment,  as  such,  would  be  sufficient.  Rex  v.  Nich- 
olaa,  32  Eng.  C.  L.  620;  Fonts  v.  State,  8  Ohio  St.  98,  and 
authorities  cited. 

If  this  were  a  new  question,  and  presented  for  the  first 
time;  if  pleaders  and  courts  were  not  familiar  with ^the 
form  in  which  this  indictment  is  drawn,  and  accustomed  to 
look  upon  it  as  the  established  and  long-sanctioned  prec  e- 
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dent  of  an  indictment,  would  we  hesitate  to  say  that  it 
does  not  consist  with  the  essential  requirements  of  our 
statutes?  We  think  not.  And  as  we  have  no  common- 
law  crime  of  murder  in  this  state,  we  are  constrained  to 
look  solely  to  our  statute  for  the  definition  of  the  crime. 
And  it  will  not  do  for  the  grand  jury  to  charge  an  assault  or 
a  shooting  in  the  language  of*  the  statute,  and  then  conclude 
that  "so"  the  deceased  was  killed.  The  following  cases 
are  in  point.  See  Fonts  v.  StcUe,  8  Ohio  St.  98;  Kain  v. 
State,  8  Ohio  St.  306;  State  v.  McCormick,  27  Iowa,  402; 
Schqfer  v.  State,  22  Neb.  557;  3  Am.  St  Rep.  274;  Leon- 
ard V.  Territory,  2  Wash.  T.  381. 

In  the  case  of  Leonard  v.  Territory,  supra,  the  indict- 
ment was  identical  in  its  language  with  the  one  now  before 
us.  And  our  late  territorial  supreme  court  held  it  insuffi- 
cient to  charge  murder  in  the  first  degree,  for  the  reason 
that  it  failed  to  allege  that  the  killing  therein  described 
was  done  purposely  and  of  deliberate  and  premeditated 
malice.  And  the  majority  of  the  court  are  satisfied  both  with 
the  reasoning  and  the  conclusion  reached  in  the  opinion 
of  the  learned  judge  in  that  case.  But  while  we  are  con- 
strained to  hold  that  the  indictment  in  this  case  is  in- 
sufficient to  sustain  a  conyiction  of  murder  in  either  the 
first  or  second  degree,  we  are  clearly  of  the  opinion  that 
it  sufficiently  charges  manslaughter,  and  is  therefore  yalid 
to  that  extent. 

Taming  from  the  indictment,  we  will  now  direct  our  at- 
tention to  the  errors  alleged  to  have  been  committed  on 
the  trial  of  the  cause  in  the  court  below. 

The  first  assignment  is,  that  the  court  erred  in  overrul- 
ing defendant's  motion  to  set  aside  the  indictment,  for 
the  alleged  reason  that  the  grand  jury  which  found  the  in- 
dictment was  ordered,  summoned,  empanneled  and  sworn 
without  authority  of  law.  A  grand  j  ury  had  been  summoned 
for  the  regular  term  of  the  district  court  of  the  territory, 
and  has  been  discharged  by  the  court  on  the  6th  day  of 
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the  session.  Afterwards  the  defendant,  while  the  ooart 
was  in  session  and  without  a  grand  jury,  committed  the 
crime  with  which  he  is  charged.  The  court  ordered  the 
grand  jary  to  be  re-summoned  to  inquire  into  the  matter. 
The  defendant  was  then  in  the  custody  of  an  officer,  upon 
complaint  duly  made,  was  present  when  the  ^and  jury 
was  empanneled,  and  though  given  an  opportunity  to  chal- 
lenge either  the  entire  panel  or  the  individual  jurors,  de- 
clined so  to  do,  but  afterwards  interposed  a  motion  to  set 
aside  the  indictment  for  the  reasons  above  stated.  The 
court  very  properly  overruled  the  motion.  After  waiving 
his  right  to  object  to  the  jury  the  defendant  had  no  right 
to  raise  the  objection  by  motion  to  quash  the  indictment. 
Besides,  the  statute  provides  that  no  motion  to  set  aside 
the  indictment  on  the  ground  specified  shall  be  allowed  to 
a  defendant  held  to  answer  before  indictment.  Code 
Wash.  T. ,  g  1047.  The  defendant  was  in  substantially  the 
position  contemplated  by  that  section  of  the  code,  and  he 
cannot  be  heard  to  urge  any  objections  to  the  grand  jury. 

It  is  next  urged  that  the  court  erred  in  ordering  a  venire 
for  thirty-six  additional  trial  jurors  before  the  regular 
panel  of  twenty-three  jurors  was  exhausted.  But  the 
record  shows  that  none  of  the  additional  jurors  or  tales- 
men were  drawn  as  trial  jurors  until  the  original  panel  was 
entirely  exhausted.  This  at  most  was  but  an  irregularity, 
and  we  fail  to  see  anv  error  therein  that  could  have  been 
prejudicial  to  the  defendant. 

On  the  third  day  of  the  trial  defendant  moved  for  a  con- 
tinuance on  the  ground  of  newly  discovered  evidence.  The 
motion  was  overruled  and  exception  taken  and  error  as- 
signed. The  affidavit  was  insufficient,  and  we  cannot  say 
the  court  abused  its  discretion  in  denying  the  motion. 

Objection  is  also  made  to  the  refusal  of  the  court  to  ex- 
clude from  the  jury  the  evidence  of  one  Mattock  as  to  the 
shooting  of  Bennett  and  Doble,  on  the  ground  of  irrelevancy. 
The  facta  disclosed  by  the  record  are  these :  At  the  time  of 


272  BLANTON  v.  STATE. 


Opinion  of  the  Court  —  Anders,  C.  J.  [1  Wash. 

the  commission  of  the  homicide.  Click  the  deceased,  and 
Bennett  and  Doble,  were  walking  together  on  the  sidewalk, 
in  Colfax.  As  they  were  passing  by  the  defendant,  he  sud- 
denly drew  a  revolver  from  his  pocket  and  shot  Click,  and 
almost  immediately  turned  and  fired  at  the  other  two  per- 
sons, Bennett  and  Doble.  Mattock  testified  to  these  facts, 
and  his  evidence  was  objected  to  as  irrelevant,  and  as  tend- 
ing to  show  the  commission,  by  defendant,  of  other  dis- 
tinct crimes.  The  testimony  was  properly  admitted.  It 
was  a  part  of  what  the  defendant  did  at  the  time  —  a  part 
of  his  acts.  All  the  rea  gestae  may  be  shown,  though  the 
transaction  is  a  continuing  one.  1  Bish.  Crim.  Proc.  (3d 
ed.),  g  1125. 

During  the  trial  one  John  Tobin  was  called  as  a  witness 
for  defendant.  After  stating  to  the  court  and  jury  how  the 
defendant  acted  and  talked,  especially  on  the  day  of  the 
homicide,  he  was  asked  by  defendant's  counsel  to  ''state 
whether  or  not  he  talked  like  a  sane  or  an  insane  man  dur- 
ing the  night"  The  question  was  objected  to  by  the  prose- 
cution, and  the  objection  sustained,  and  the  ruling  of  the 
court  duly  excepted  to  and  assigned  for  error.  The  ques- 
tion might  have  been  permitted  without  prejudice  to  ^the 
state;  and,  on  the  other  hand,  we  fail  to  perceive  wherein 
the  defendant  could  have  been,  in  any  degree,  injured  or 
prejudiced  by  its  exclusion.  It  is  true  that  expert  witnesses 
may  give  their  opinions  as  to  the  insanity  of  an  individual, 
after  having  first  testified  as  to  his  actions,  declarations, 
general  demeanor  and  peculiarities;  but  we  fail  to  see  that 
this  rule  was  violated  in  this  particular  instance. 

It  is  further  claimed  that  the  court  unduly  abridged  the 
right  of  the  defendant  to  testify  in  his  own  behalf,  but  we 
think  the  objection  is  not  well  taken. 

The  defendant  also  assigns  several  errors  which  he  alleges 
were  committed  by  the  court  in  charging  the  jury,  as  well 
as  in  refusing  to  charge  as  requested  by  his  counsel.  We 
have  carefully  examined  the  instructions  and  have  come  to 
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ihe  coQclasion  that  the  law,  as  applicable  to  the  facts  of 
the  case,  was  fully  and  fairly  given  to  the  jury,  and  that 
the  defendant  could  not  have  been  prejudiced  by  the 
refusal  of  the  court  to  instruct  as  requested.. 

Holding,  as  we  do,  that  the  indictment  sufficiently 
charges  manslaughter,  the  cause  must  be  remanded  to  the 
court  below,  with  instructions  to  set  aside  the  judgment 
heretofore  entered,  and  to  pass  sentence  upon  the  defend- 
ant for  manslaughter,  upon  the  verdict  of  guilty,  and  it  is 
so  ordered. 

SooTT  and  Stiles,  JJ.,  concur. 
Dunbar,  J.,  not  sitting. 

HoYT,  J.  (disaenting).  — I  concede  that  the  weight  of 
authority  is  with  the  majority  of  the  court;  but  I  cannot 
bring  my  judgment  to  a  concurrence  therewith,  and  hence 
I  am  compelled  to  dissent. 

The  reasoning  of  the  cases  relied  upon  to  sustain  the 
position  of  the  majority  as  to  the  sufficiency  of  the  indict- 
ment seems  to  me  to  be  overtechnical  and  unsatisfactory 
to  the  common  understanding.  I  agree  with  the  majority 
that  the  specific  iotent  to  kill  must  appear,  but,  unlike 
them,  I  am  of  the  opinion  that  it  does  appear  in  the  indict- 
ment in  question.  I  think  that  the  reasoning  of  the  mi- 
nority of  the  court  in  the  two  Ohio  cases,  cited  by  Chief 
Justice  Andebs,  is  more  satisfactory  than  that  of  the  ma- 
jority, and  should  be  inclined  to  follow  the  same  and  hold 
this  indictment  good  without  the  aid  of  our  statute  as  to 
*  the  sufficiency  of  indictments.  And,  when  aided  by  such 
statute,  it  seems  to  me  clear  that  the  position  taken  by 
the  majority  of  the  court  is  untenable. 

It  is  true  that  one  section  of  our  statute  requires  that  the 
allegations  of  the  indictment  must  be  direct  and  certain; 
bat  this  section  must  be  interpreted  in  the  light  of  the  sub- 
sequent sections, which  provide  in  substance  that  an  indict- 
ment shall  be  sufficient  if  a  man  of  common  understanding 
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can  defcermine  therefrom  with  what  he  is  charged.  Inter- 
pretiDg  these  sections  together,  and  I  can  give  them  all  force 
only  by  holding  that  the  legislature  meant  to  state  in  said 
first  section  what  a  perfect  indictment  should  contain,  and 
how  it  should  be  stated;  and  that  the  subsequent  sections 
were  enacted  for  the  purpose  of  preventing  a  person  charged 
with  crime  from  availing  himself  of  a  want  of  a  technical 
compliance  with  said  first  section  by  the  prosecution.  In 
other  words,  the  legislature  has  said  eveiy  indictment 
ought  to  be  direct  and  positive  as  to  all  its  allegations,  but 
if  it  is  not,  the  defendant  can  take  no  advantage  of  such 
fact,  provided  certain  things  can  be  gathered  therefrom  by 
a  man  of  common  understanding. 

If  this  construction  of  these  sections  of  the  statute  is  cor- 
rect, the  material  inquiry  in  this  case  is  this :  Can  a  man  of 
common  understanding  see  from  the  indictment  in  question 
what  crime  is  intended  to  be  charged,  together  with  certain 
other  necessary  allegations  as  to  which  no  question  is  made? 
In  my  opinion  there  can  be  but  one  answer  to  this  question, 
and  that  an  affirmative  one.  Let  any  man  of  common  un- 
derstanding read  the  said  indictment,  and  he  cannot  possi- 
bly fail  to  see  that  the  prosecution  intended  to  charge  the 
defendant  with  murder  in  the  first  degree.  And,  if  this  is 
so,  I  think  that  under  our  statute  the  indictment  is  good 
as  against  the  objections  urged  against  it. 

Not  only  do  I  think  the  indictment  good,  but  even  if  it 
were  bad,  I  do  not  think  the  defendant  was  in  a  position  to 
avail  himself  of  its  insufficiencyasacause  for  reversal  by  this 
court.  For  while  it  is  doubtless  true  that  the  objection,  that 
the  indictment  does  not  state  facts  constituting  the  crime  of 
which  the  defendantwasconvicted,  can  be  raised  for  the  first 
time  in  this  court,  yet  in  my  opinion,  it  must  be  regularly 
raised  by  the  assignment  of  errors  in  the  case,  or  at  least  by 
the  briefs  of  one  or  both  of  the  parties  to  the  appeal.  In 
tliis  case  the  sufficiency  of  the  indictment  is  not  attacked  in 
the  least  degree,  either  in  the  assignment  of  errors  or  in  the 
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briefSy  and  was  first  suggested  by  the  oral  argument  on  the 
part  of  the  plaintiff  in  error.  To  hold  that  such  a  question 
can  thus  be  raised  and  made  available  by  a  defendant  is  to 
practically  nullify  the  requirement  of  an  assignment  of 
errors,  either  in  the  brief  or  elsewhere,  and  throw  open  the 
doors  to  such  a  course  of  practice  as  will  practically  deprive 
this  court  of  the  benefit  of  an  argument  by  the  defendant 
in  error  as  to  the  vital  question  upon  which  the  case  may 
turn  in  this  court,  and  also  in  many  cases  as  to  the  final 
determination  of  the  cause. 

I  think  that  the  judgment  and  sentence  of  the  court  below 
should  be  affirmed :  First,  because  the  indictment  is  suffi- 
cient; and  second,  because  the  error  upon  which  the  ma- 
jority of  the  court  fouuds  the  reversal  was  not  properly 
before  the  court  for  determination. 


[No.  42.    Decided  May  31,  1890.] 

State  op  Washington  v.  So  Ho  Ge. 

Error  to  Superior  Court ,  Walla  Walla  County. 

Wellington  M,  Clark ^  Tliomas  H.  Brents ,  and  TT.  G. 
Jones,  Attorney  General,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

SoorPT,  J. — Defendant  was  convicted  of  murder  in  the 
second  degree,  upon  an  indictment  failing  to  charge  a  pur- 
pose to  kill.  A  motion  by  defendant  in  arrest  of  judg- 
ment was  sustained.     The  state  appeals. 

In  Leonard  v.  Territory^  2  Wash.  T.  381,  the  court 
decided  that  it  was  necessary  to  allege  a  purpose  to  kill 
in  order  to  sustain  a  conviction   for   murder  under  our 
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statates.     We  have  followed  that  case  in  Blanton  v.  Statty 
ante,  p.  265. 

The  indictment  in  this  case  is  sufficient  to  charge  man- 
slaughter. These  matters  having  been  discussed  in  the  last 
case  cited,  it  is  unnecessary  to  review  here.  Allowance  of 
the  motion  in  arrest  of  judgment  was.  therefore,  error,  and 
the  same  is  reversed.  The  cause  is  remanded,  with  instruc- 
tions to  the  court  below  to  sentence  the  defendant  for  man- 
slaughter upon  the  conviction  already  had. 

Stiles,  J.,  concurs. 

HoYT,  J.,  concurs  in  the  result  in  this  case,  but  not  in 
the  reasoning  in  the  two  cases,  above  referred  to. 

Anders,  0.  J.,  and  Dunbab,  J.,  not  sitting. 


[No.  4;$.    Decided  May  31, 1890.] 

State  of  Washington  v.  So  Ho  Me. 

Error  to  Superior  Court^  WaUa  Walla  County, 

Wellington  M,  Clark,  Thomas  H.  BreifUs,  and  W.  (7. 
Jones,  Attorney  General,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

SooTT,  J.  — This  case  is  in  the  same  condition  as  State 
V.  So  Ho  Ge,  just  decided. 

The  order  sustaining  the  motion  in  arrest  of  judgment  is 
reversed,  and  the  court  below  is  directed  to  sentence  the 
defendant  for  manslaughter. 

Stiles,  J.,  concurs. 

HoTT,  J.,  concurs  in  the  result. 

Andebs,  0.  J.,  and  Dunbab,  J.,  not  sitting. 
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[No.  48.     Decided  May  31,  1890.1  10     05 

^      *  ^  84»  447 

J.  E.  Terby  v.  The  State  op  Washington.  i?!L*^ 

INDICTMKNT  —  BMBEZZLEMENT  —  CONSTRUCTION  OF  STATUTB. 

An  indictment  for  embezzlement  by  an  agent  which  does  not  al- 
lege that  the  defendant  was  an  agent  for  hire,  is  fatally  defective 
under  the  provisions  of  Code  Wash.  T.,  §  835,  as  the  words  ''for 
hire,"  in  said  section,  qualify  each  of  the  classes  of  persons  enumer- 
ated therein. 

Error  to  Superior  Court,  King  County. 

lodictment  against  J.  E.  Terry  for  larceny.  The  facts 
suflSciently  appear  in  the  opinion. 

Ronald^  Piles  <&  Rdfe,  for  plaintiff  in  error. 

The  omission  to  charge  in  the  indictment  that  the  de* 
fendant  was  an  agent  ''  for  hire  "  is  fatal.  The  conrt  be- 
low held  that  the  words  **  for  hire  "  did  not  apply  to  **  any 
officer,  agent,  clerk  or  servant,''  but  only  any  one  included 
in  the  word  "person,"  and  that  the  word  "person "as 
used  in  that  statute  meant  any  person  other  than  an  of- 
ficer, agent,  clerk  or  servant,  and  that  the  words  "for 
hire  "  only  applied  to  such  persons.  The  familiar  rule  of 
ejusdera  generis  not  only  settles  this,  but  that  the  word 
"  person  *'  used  in  such  a  connection  can  only  include  those 
of  the  class  described  in  preceding  clause.  Endlich,  In« 
terp.  St.,  g§  405-7;  Barbour  v.  LouisvUle,  83  Ky.  95; 
Stale  V,  Grisham,  90  Mo.  163. 

W.  C.  JoneSy  Attorney  General,  and  W»  D.  Fenton,  for 
The  State. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J.— The  indictment  under  which  the  appellant 
was  convicted  of  larceny  was  under  g  835  of  the  code,  and, 
omitting  the  formal  parts,  was  as  follows : 

••The  said  J.  E.  Terry,  on  the  25th  day  of  May,  A.  D. 
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1889,  in  the  coantv  of  King,  in  the  district  aforesaid,  then 
and  there  being  the  agent  of  one  W.  H.  Gleason  for  sale 
of  a  certain  horse,  then  and  there  the  personal  property  of 
said  W.  H.  Gleason,  did  then  and  there  sell  the  said  horse 
to  one  F.  E.  Scott  for  the  sum  and  price  of  one  handred 
and  ninety  dollars,  and  did  then  and  there  by  virtue  of  said 
employment  receive  from  said  F.  E.  Scott  as  the  purchase 
price  of  said  horse,  and  as  the  personal  property  of  said 
Gleason,  the  sum  of  one  hundred  and  fifty  dollars  lawful 
money  of  the  United  States,  and  the  promissory  note  of  said 
Scott  for  forty  dollars;  and  did  then  and  there  willfully, 
fraudulently  and  feloniously  take  and  secrete  the  whole  of 
said  money  with  the  intent  thereby  to  embezzle  and  fraud- 
ulently convert  the  same  to  his  own  use.  Contrary  to 
the  form  of  the  statute,"  etc. 


Several  points  are  raised  by  the  appellant,  but  the  one 
to  which  the  court  will  address  itself  as  being  decisive  of 
the  case  is,  **  that  the  omission  to  charge  in  the  indictment 
that  the  defendant  was  an  agent  for  hire*'  is  fatal.     The 
court  below  held  that  the  words  '  *  for  hire  "  did  not  apply 
to  "any  officer,  agent,  clerk  or  servant,*'  but  only  to  any 
one  included  in  the  word  person,  and  that  the  word  "per- 
son" as  used  in  that  statute  meant  any  person  other  than 
an  officer,  agent,  clerk,  or  servant,  and  that  the  words  ''  for 
hire  "  only  applied  to  such  other  persons.     This  construc- 
tion of  g  835,  as  an  independent  section,  is  not  in  harmony 
with  the  rule  of  ejusdem  generis,  that,  in  the  construction 
of  statutes,  contracts  and  other  instruments,  where  an  enn* 
meration  of  specific  things  is  followed  by  a  general  word 
or  phrase,  the  latter  is  held  to  refer  to  things  of  the  same 
kind  as  those  specified.     But  outside  of  this  rule  of  con- 
struction, the  enactment  of  §  836,  which  must  be  constraed 
in  connection  with  ^  835,  by  its  terms  included  in  the  pro- 
viso, expressly  covers  cases  of  embezzlement  by  the  same 
classes  of  persons  mentioned   in  g  835,  **  without  hire," 
showing  conclusively  that  in  the  legislative  mind  the  words 
"  for  hire  "  were  intended  to  apply  to  all  persons  mentioned 
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in  §  835.  On  any  other  theory  the  proviso  woold  be 
meaningless. 

We  are,  therefore,  of  the  opinion  that  the  omission  to 
charge  in  the  indictment,  that  the  defendant  was  an  agent 
for  hire,  is  fatal.  The  legislature  not  having  provided  any 
punishment  for  crimes  specified  in  the  proviso  in  §  836, 
that  portion  of  the  law  is  inoperative. 

The  cause  will  be  remanded  to  the  court  below  with  in- 
structions to  discharge  the  defendant,  appellant. 

Andbbs,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ., 
concur. 


[No.  7.    Decided  June  2,  1890.] 

WiLUAM  M.   White  v.  The  Territory  op 

Washington.  Ti  2^91 


FOBOERT  —  INDICTMBNT  —  JUROR  —  EVIDENCE  —  INSTRUCTIONS. 

An  indictment  for  forgery  which  correctly  sets  forth  a  copy  of 
the  forged  draft,  with  the  exception  of  the  figures  cut  therein,  is  not 
defective,  the  figures  cut  in  the  draft,  in  a  legal  sense,  being  no  part 
of  the  instrument. 

An  indictment  charging  that  defendant  uttered  and  published  as 
troe  a  certain  false  and  forged  writing,  which  is  set  out  in  full  in 
the  indictment,  is  sufficient  to  warrant  proof  of  the  alteration  of  an 
instrument  originally  genuine. 

Where  a  juror  states  that  he  has  impressions  as  to  the  merits  of 
the  cause  about  to  be  tried,  it  is  not  erri)r  to  exclude  his  answer  to 
the  question,  whether  or  not  such  impressions  are  favorable  to  de- 
fenduit. 

liVhere  the  defense,  in  the  examination  of  a  witness,  has  called 
ooi  part  of  a  conversation,  the  prosecution  may  call  either  party  to 
it  in  order  to  prove  the  entire  conversation. 

Although    there    may    be    isolated    sentences    in   an  instruction 
which,  in  themselves,  are  objectionable,  and  the  instructions  prob- 
ably   intimate  to  the  jury  the  opinion  of  the  trial  judge  as  to  the 
value  of  some  portions  of   the  evidence,  yet,  if  the  instructions 
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clearly  give  the  jury  to  understand  that  the  facts  are  exclusively  for 
them,  and,  taken  as  a  whole,  f  Airly  state  the  lavr  applicable  to  the  evi- 
dence introduced,  the  judgment  will  not  be  reversed. 

Appeal  from  District  Court,  King  County, 

Indictment  for  forgery  against  William  M.  White,  ver- 
dict of  guilty,  and  defendant  sentenced  to  fourteen  years 
in  the  penitentiary.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion. 

James  Hamilton  Lewis,  and  W.  Lair  Hill,  for  appellant. 

In  an  indictment  for  forgery,  or  for  uttering  a  forged 
instrument,  the  instrument  must  be  set  forth  exactly  as  it 
is,  and  proved  exactly  as  set  forth.  Whart.  Crim.  PI.  and 
Pr.,  g  167;  Brown  v.  People,  1  Am.  Cr.  Rep.  229;  LtU- 
trell  V.  State,  4  Am.  State  Rep.  764;  State  v.  Street,  1  Am. 
Dec.  589. 

The  draft  introduced  in  evidence  contained  important 
matters  not  shown  upon  the  draft  as  set  forth  in  the  indict- 
ment, namely :  The  figures  which  were  cut  out  by  the  ma- 
chine or  instrument  ordinarily  used  by  banks,  and  which 
is  an  important  part  of  such  drafts.  This  was  a  substan- 
tial variance.  Luttrell  v.  State,  4t  Am.  State  Rep.  763-4; 
United  States  v.  Fissler,  12  Myer's  Fed.  Dec.  625c. 

The  indictment  charged  generally  the  drawing  of  a 
forged  draft.  The  evidence  of  the  prosecution,  as  appears 
by  the  record,  went  simply  to  the  fact  that  the  draft  of- 
fered in  evidence  was  a  genuine  draft  originally;  that  the 
signatures  were  genuine,  but  that  there  had  been  an  altera- 
tion in  the  body  of  it.  The  defendant  was  not  notified  by 
the  indictment  that  he  was  to  be  put  upon  his  trial  for  the 
uttering  of  a  draft  originally  genuine,  but  afterwards  altered 
in  the  body  of  it,  without  any  change  in  the  signatures. 
This  was  an  error  prejudicial  to  him.  Code  Wash.  T.  gg 
1002-7;  Whart.  Grim.  PI.  and  Pr.,  gg  153-6;  United  Stains 
V.  Hess,  124  U.  8.  516,  483;  United  States  v.  Omikshank, 
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92  U.  8.  542;  Harland  v.  Territory,  3  Wash.  T.  131;  Peo- 
pie  V,  Taylor,  3  Denio,  94;  People  v.  Thorns,  3  Park.  Or. 
Gas.  266;  State  v.  Henry,  59  Iowa,  391;  State  v.  Parker,  6 
Am.  Dec.  735;  State  v.  Flye,  26  Me.  312;  1  Whart.  Crim. 
Law  (9th  ed.),  gg  735^0. 

IF.  C.  Jones,  Attorney  Qeneral,  and  Stratton  <t  Fenton^ 
for  The  Territory. 

The  draft  proven  is  in  words  and  figures  the  same  as 
pleaded,  excepting  that  the  perforations  made  in  the  paper 
npon  which  the  draft  is  printed,  are  not  made  in  the  in- 
dictment. We  do  not  concede  that  it  was  necessary  to 
perforate  the  indictment  or  lithograph  the  draft  therein, 
in  order  to  come  within  the  rule  as  to  variance.  The  num- 
ber of  a  bank  bill  and  marginal  figures  indicating  its 
amount  need  not  be  set  out  in  the  indictment.  Com,  v. 
Bailey,  1  Mass.  62;  Com,  v.  Stevens,  1  Mass.  203;  Griffin 
V,  State,  14  Ohio  St.  55;  State  v,  CaUndine,  8  Iowa,  288; 
Staie  V.  Briggs,  34  Vt.  501;  Com,  v.  Adams,  7  Mete.  50; 
iSUer  V.  People,  42  N.  Y.  304;  11  Am.  Eep.  706;  People  v. 
PhUlips,  70  Cal.  61. 

Proof  of  uttering  an  altered  draft  will  support  an  indict- 
ment charging  the  uttering  of  a  false  and  forged  draft.  The 
draft  is  both  false  and  forged,  when  altered  in  the  body 
thereof^  in  a  material  matter,  and  is  as  much  false  and 
forged  as  if  the  body  had  not  been  changed,  but  the  sig- 
nature forged.  Stoughton  v.  State,  2  Ohio  St.  566;  MaxJcey 
V,  State,  3  Ohio  St.  362;  Bailey  v.  State,  4t  Ohio  St.  440; 
People  V,  Frank,  28  Oal.  513;  Bittings  v.  State,  56  Ind. 
101;  State  v.  Marvels,  2  Harr.  527. 

The  opinion  of  the  court  was  delivered  by 

HoTT,  J.  —  Defendant  was  convicted  of  the  crime  of 
forgery  in  the  district  court  for  the  Third  judicial  district, 
holding  terms  at  Seattle.  Numerous  exceptions  were  taken 
to  the  ruling  of  the  court  during  the  progress  of  the  cause, 
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and  errors  thereon  have  been  duly- assigned,  and  the  case 
brought  here  for  review.  Nearly  all  of  the  errors  assigned 
have  been  relied  upon  here  as  cause  for  reversal,  and  have 
been  argued  by  counsel  with  great  diligence  and  ability. 
We  do  not,  however,  feel  called  upon  to  discuss  the  ques- 
tions arising  upon  each  of  said  alleged  errors  separately, 
and  shall  content  ourselves  with  the  examination  of  four 
principal  questions,  as  we  think  that  the  mind  of  the  court 
as  to  the  other  errors  assigned  will  be  sufficiently  indi- 
cated by  such  discussion. 

The  questions  which  we  shall  notice  are  as  follows: 
1.  As  to  the  sufficiency  of  the  indictment;  2.  As  to  the 
challenge  of  the  juror  McBedmond;  3.  As  to  the  testimony 
of  the  witness  Morrisett;  4.  As  to  the  instructions  to  the 
jury.     The  following  is  a  copy  of  the  indictment: 

**Wm.  M.  White  is  accused  by  the  grand  jury  of  the 
Territory  of  Washington,  for  the  county  of  King,  in  the 
Third  judicial  district  of  said  territory,  by  this  indictment, 
of  the  crime  of  forgery,  committed  as  follows:  The  said 
Wm.  M.  White,  on  the  25th  day  of  May,  A.  D.  1889,  in 
the  county  of  King,  in  the  district  aforesaid,  then  and  there 
bein^,  did,  then  and  there,  willfully,  knowingly,  falselv, 
fraudulently,  unlawfully  and  feloniously  utter  and  pub- 
lish as  true,  to  the  Paget  Sound  National  Bank  of  Seattle, 
the  same  being  a  body  corporate  under  the  banking  laws 
of  the  United  States,  a  certain  false  and  forged  writing  on 
paper  of  the  tenor  following : 

*'  'The  Commercial  National  Bank,  No.  16743,  Port- 
land, Oregon,  May  13,  1889.  At  sight  of  this  first  ex- 
change, second  and  third  unpaid,  pay  to  the  order  of  J.  C. 
Smith  (12,500.00)  twenty-five  hundred  dollars,  value 
received,  and  charge  the  same  to  the  account  of  R.  L.  Dur- 
ham, ca&hier.  To  the  National  Bank  of  the  Bepublic,  New 
York  City,'  with  the  words  *  J.  C.  Smith  '  and  '  Wm.  M. 
White'  written  on  the  back  of  said  paper;  he,  the  said  Wm. 
M.  White,  then  and  there  well  knowing  the  said  instrument 
of  writing  to  be  false  and  forged,  with  intent  then  and 
there  to  injure  and  defraud  the  Puget  Sound  National 
Bank,  and  other  persons  to  the  jurors  unknown,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
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and  against  the  peace  and  dignity  of  the  Territory  of 
Washington."  ' 

The  act  allowed  to  be  proved  under  said  indictment  was 
the  attering  by  the  defendant  of  a  draft,  originally  genuine , 
for  $25.00,  which  had  been  altered  to  12500.00.  The  in- 
dictment correctly  sets  out  the  altered  draft  with  the  ex- 
ception that  in  the  draft  itself  there  appeared  the  figures 
^'$2500'*  cut  therein,  which  did  not  appear  in  the  copy  in 
the  indictment;  and  it  was  claimed  fchat  such  omission 
made  the  draft  inadmissible  in  evidence.  We  think,  how- 
ever, that  such  figures  so  out  in  the  draft  were  no  part  of 
the  contract  contained  therein.  Such  figures  were  no  more 
a  part  of  the  instrument,  in  a  legal  sense,  than  are  the  mar- 
ginal figures  on  a  bank  note,  or  the  lathe  work,  or  any 
other  device  thereon,  to  prevent  counterfeiting,  and,  as  it 
has  never  been  held  necessary  to  set  these  out  in  the  indict- 
ment, we  think  the  same  rule  should  apply  to  the  figures 
in  question.  See  Whart.  Crim.  PI.  and  Pr.,  §  167;  State 
V.  Flye,  26  Me.  312;  1  Whart.  Crim.  Law,  g  731. 

It  is  further  claimed  that  the  draft  introduced,  having 
been  originally  a  genuine  one,  and  the  forgery  consisting 
of  an  alteration  and  not  of  an  original  false  making,  the  in- 
dictment did  not  sufficiently  state  the  facts  to  warrant 
proof  of  such  alteration.  We  cannot  agree  with  this  con- 
tention. The  offense  of  forgery  under  our  statute  may 
consist  in  the  uttering  of  a  forged  instrument.  The  draft 
set  out,  if  altered  from  twenty-five  dollars  to  twenty-five 
hundred  dollars,  was  as  much  a  forged  instrument  as 
though  the  signature  of  the  maker  had  been  falsely  written 
thereto;  and  we  see  no  more  reason  for  alleging  that  the 
draft  was  made  a  forged  one  by  a  material  alteration  thereof, 
than  there  would  be  in  a  proper  case  in  stating  that  the 
forged  writing  was  made  such  by  the  false  signing  of  the 
same.  In  either  case  we  think  the  facts  are  sufficiently 
stated  when,  in  addition  to  the  other  averments  contained 
in  this  indictment,  the  instrument  alleged  to  have  been 
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forged  is  set  out  in  full,  and  that  under  such  indiotment  the 
forgery 'of  the  instrument  may  be  shown  as  well  by  proof 
of  a  material  alteration  as  by  proof  of  an  original  false 
miiking.  Archb.  Grim.  PL  and  Pr.,  g  1569;  1  Whart. 
Orim.  Law,  g  735;  2  Bish.  Grim.  Law,  g  535;  State  v. 
Flye,  supra. 

The  juror  McBedmond  having  stated  that  he  had  impres- 
sions as  to  the  merits  of  the  cause,  was  asked  by  counsel 
for  defendant  whether  or  not  such  impressions  were  favor- 
able to  defendant.  The  answer  of  the  juror  was  excluded, 
and  we  think  such  exclusion  was  correct.  That  such  a 
question  would  have  been  improper  under  the  old  rule  as 
to  the  examination  of  jurors  is  conceded.  It  is  claimed, 
however,  that  the  statute,  which  provides  that  opinions 
shall  not  disqualify  if  the  court  finds  certain  facts,  has 
changed  the  rule,  and  several  authorities  are  cited  which 
sustain  this  proposition.  We,  however,  are  not  well  enough 
satisfied  with  the  reasoning  of  these  cases  to  justify  us  in 
reversing  the  long-standing  practice  of  the  courts  of  this 
territory  and  state.  And  we  think  that  it  is  not  necessary 
to  add  another  to  the  numerous  side  issues  that  have  to  be 
examined  in  the  trial  of  a  cause. 

The  testimony  elicited  from  the  witness  Morrisett  was 
called  for  by  the  course  of  the  defense  in  calling  out  the 
conversation  as  to  which  he  testified,  and  a  part  of  the  con- 
versation being  in,  the  jury  were  entitled  to  the  whole  of 
it;  and  on  principle,  it  is  immaterial  which  one  of  the  par- 
ties to  the  conversation  is  called  to  prove  it. 

The  instructions  were  voluminous,  and  defendant  alleges 
error  as  to  several  parts  of  the  same.  That  part  of  the 
instructions  most  relied  upon  by  defendant  as  ground  for 
reversal,  and  which  we  think  most  likely  to  have  been 
prejudicial  to  defendant,  is  as  follows: 

"  You  are  to  consider  the  testimonv  in  regard  to  all  these 
difi^ereot  writings  that  have  been  ofi^red  here  as  simply  a 
circumstance,  which  you  are  to  judge  of  in  the  light  of  your 
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own  experience  as  business  men  and  as  men  of  affairs,  for 
whatever  weight  you  consider  it  entitled  to  as  being  de- 
cisive or  otherwise  in  this  case.  The  mere  uttering  of  a 
forged  instrument  is  of  itself  a  circumstance  from  which 
knowledge  of  its  falsity  may  be  presumed.  I  mean  by 
thai,  if  you  find  from  the  testimony  that  this  particular  . 
draft  described  in  the  indictment  was  forged,  that  is,  falsi- 
fied, and  thatitwasuttered,  thatis,  passed,  by  the  defendant, 
von  have  got  a  right  to  presume  from  these  facts  that  he 
knew  that  it  was  forged  at  the  time  of  passing  it;  but  that 
presumption  is  not  conclusive,  it  is  not  binding  as  against 
other  testimony  in  the  case.  If  these  facts  stand  alone, 
without  being  met  by  other  testimony  in  the  case,  yon 
could  rest  upon  that  presumption;  but,  as  I  have  said,  it  is 
not  conclusive.  It  is  open  to  the  defendant  to  contradict 
or  explain  the  fact  of  his  having  guilty  knowledge." 

We  shall  examine  only  this  one,  as  our  reasoning  as  to 
this  will  apply  with  greater  force  to  the  other  instructions 
given.  If  the  abovequoted  instruction  stood  alone  itmight 
be  open  to  objection,  as,  thus  construed,  it  is  possible  that 
the  jury  would  have  been  justified  in  believing  that  a  prima 
f<wie  case  having  been  made  out  by  the  prosecution  they 
could  only  look  to  the  defendant's  testimony  to  rebut  the 
case  so  made  by  the  prosecution;  but  when  this  instruction 
is  examined  in  the  light  of  all  the  others  given,  we  are  not 
satisfied  that  the  jury  could  have  been  misled  by  it.  The 
instruction,  taken  as  a  whole,  we  think  fairlv  states  the  law 
applicable  to  the  evidence  introduced  at  the  trial.  It  is 
doabiless  true  that  there  are  isolated  sentences  in  several 
parts  of  the  charge  which  in  themselves  are  objectionable, 
and  it  is  probable  that  the  instructions  taken  as  a  whole  in- 
timated to  the  jury  the  opinion  of  the  trial  judge  as  to  the 
value  of  some  portions  of  the  evidence,  yet  as  it  clearly  and 
fully  gave  the  jury  to  understand  that  the  facts  were  exclu- 
sively for  them,  we  do  not  think  that  such  intimation  alone 
would  justify  a  reversal  of  the  judgment. 

The  instruction  above  quoted,  when  interpreted  in  the 
light  of  all,  as  above  stated,  could  mean  nothing  more  than 
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that  if  the  jury  were  satisfied  that  defendant  had  uttered  the 
draft  in  question,  and  that  it  was  forged  as  claimed,  such 
utterance  would  be  a  circumstance  in  the  case  from  which 
the  jury  would  be  warranted  in  finding  a  guilty  knowledge, 
if,  in  fact,  their  minds  were  convinced  beyond  a  reasonable 
doubt  by  such  circumstance,  and  that  being  so  convinced 
they  would  be  warranted  in  convicting  the  defendant,  pro- 
vided that,  when  they  examined  such  circumstance  in  the 
light  of  all  the  proofs, such  conviction  beyond  a  reasonable 
doubt  still  existed  in  their  minds;  and  thus  construed,  we 
think  it  correctly  stated  the  law;  for  while  it  is  true  that 
the  cases  are  not  numerous  where  the  bare  possession  of  a 
single  forged  instrument  has  been  held  to  warrant  a  pre- 
sumption of  guilty  knowledge,  yet  the  cases  are  numerous 
where  the  possession  of  three  or  four  bank  bills  has  been 
held  sufficient  to  justify  such  presumption,  and  it  is  clear 
to  any  person  of  common  understanding  that  it  would  be 
more  reasonable  to  require  an  explanation  of  the  possession 
of  a  single  draft  like  the  one  in  question  than  it  would  of 
three  or  four  or  even  ten  bank  bills  of  ordinary  size;  for 
while  even  a  prudent  man  who  handles  large  sums  of  money 
might  be  utterly  unable  to  show  where  any  one  of  ten,  or 
even  an  hundred,  five-dollar  bills  came  from,  there  are  very 
few  men  whose  transactions  are  such  that  a  $2,500.00 
draft  passes  through  their  hands  without  their  being  able 
to  show  conclusively  from  whom  they  received  it. 

The  instructions  as  to  what  constitutes  a  reasonable 
doubt  were  more  favorable  to  defendant  than  the  law  re- 
quired, and  from  the  whole  case,  as  presented  by  the  rec- 
ord, we  are  of  the  opinion  that  the  defendant  had  a  fair 
trial,  and  that  no  substantial  error  to  his  prejudice  has 
been  made  to  appear. 

The  judgment  and  sentence  of  the  lower  court  must  be 
affirmed,  and  the  cause  remanded  for  further  proceedings. 

Anders,  0.  J.,  and  Scott,  Stiles  and  Dunbar,  JJ., 
concur. 
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[No.  69.    Decided  June  2,  1890.] 

In  the  matter  of  the  application  o/  A.  C.  Cabipbell  and 
others  for  a  writ  of  mandate  to  the  Board  of  County 
Commissioners  of  Pierce  County. 

MUNICIPAL  INCORPOBATION8  —  RB-INCOBPORATION  —  CONSTRUC- 
TION  OF   STATUTBM. 

A  town  incorporated  under  the  void  act  of  February  2,  1888 
(Laws  Wash.  T.,  1887,  p.  221),  entitled  *'An  act  for  the  incorpora- 
tion of  towns  and  villages  in  the  Territory  of  Washington/'  may 
incorporate  under  §§  1-3  of  the  act  approved  March  27,  1890  (Laws 
Wash.  1889-90,  p.  131),  entitled  ''An  act  providing  for  the  organisa- 
tion, classification,  incorporation  and  government  of  municipal 
corporations,  and  declaring  an  emergency. " 

Towns  which  attempted  to  incorporate  under  the  void  act  of 
February  2,  1888,  may  incorporate  under  the  act  of  March  27,  1890, 
with  a  larger  territory  than  that  inchided  in  the  original  boundaries. 

Certified  from  the  Superior  Court,  Pierce  County. 

This  is  a  proceeding  for  what  is  termed  in  the  statutes  a 
writ  of  mandate.  In  1888  the  inhabitants  of  the  town  of 
Puyallnp,  Pierce  eonnty,  instituted  proceedings  under  the 
act  of  February  2,  of  that  year,  for  the  incorporation  of 
that  town.  That  act  having  been  declared  void  by  this 
court  (ante,  p.  98),  the  present  petitioners  made  applica- 
tion to  the  respondents,  the  board  of  county  commis- 
sioners, under  the  provisions  of  the  act  of  March  27,  1890. 
The  petition  was  presented  to  the  county  commissioners, 
who  declined  to  act.  The  petitioners  thereupon  applied 
for  a  writ  to  compel  them  to  proceed,  and  the  court  issued 
an  alternative  writ  of  mandate,  which  on  the  final  hearing 
was  made  peremptory.  Tlie  court  being  of  the  opinion 
that  the  case  involved  the  determination  of  questions  of 
law  concerning  the  true  and  proper  construction  of  the 
statutes  of  the  state  in  relation  to  the  incorporation  of 
towns  and  cities  and  the  enlarging  of  the  boundaries 
thereof,  and  that  it  was  desirable  to  have  the  opinion  of 
the  supreme  court  upon  certain  questions  which  are  set  out 
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in  the  opinion,  certified  the  case  to  the  supreme  court 
under  the  provisions  of  g  453,  Code  Wash.  T. 

OcUusha  Parsons,  and  B.  F.  Jacobs,  for  petitioners. 

» 

W*  C.  Jones,  Attorney  General,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  cause  comes  to  this  court  upon  the  cer- 
tificate of  the  judge  of  the  superior  court,  that  it  is  desir- 
able to  have  the  opinion  of  this  court  upon  the  questions 
presented,  and  upon  the  order  of  said  superior  court  that 
the  proceedings  be  brought  here  for  the  determination  of 
four  questions,  as  follows : 

''1.  Can  a  city  incorporated  under  the  act  of  Febniary 
2,  1888,  Laws  of  1887,  page  221,  entitled  'An  act  for  the 
incorporation  of  towns  and  villages  in  the  Territory  of 
Washington,'  incorporate  under  gg  1,  2  and  3,  of  an  act  en- 
titled 'An  act  proviuiug  for  the  organization,  classification, 
incorporation  and  government  of  municipal  corporations, 
and  oeclariDg  an  emergency, '  approved  March  27,  1890, 
Laws  1890,  pa^e  131? 

"2.  Can  a  city  incorporated  under  the  act  of  February 
2,  1888,  incorporate  under  gg  1,  2  and  3  of  the  act  of 
March  27,  1890,  with  a  larger  territory  than  that  included 
in  the  original  boundaries  r 

''3.  Should  not  a  city  incorporated  under  the  act  of 
February  2, 1888,  re-incorporate  under  gg  4,  5  and  6  of  the 
act  of  March  27,  1890  ? 

*'  4.  Must  not  cities  incorporated  under  the  act  of  Feb- 
ruary 2,  1888,  enlarge  their  boundaries  under  g  9  of  the 
act  of  March  27,  1890,  or  under  an  act  entitled  '  An  act  to 
provide  for  extending  and  enlarging  the  corporate  limits 
of  any  city,  town  or  village  in  this  state,  and  for  consoli- 
dating and  uniting  cities,  towns  and  villages,  and  declar- 
ing an  emergency,'  approved  February  26,  1890?" 

The  first  two  of  these  questions  are  clearly  pertinent  to 
the  controversy  between  the  parties,  and  their  rights  can- 
not be  determined  without  a  finding  which  must  substan- 
tially answer  said  questions.  We,  therefore,  think  theia 
properly  before  us  for  decision.    An  answer  to  the  other 
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two  questioDS  is  not  necessary  to  the  determination  of  this 
action,  and  for  that  reason  we  do  not  feel  called  upon  to 
answer  them.  We,  however,  fully  appreciate  the  fact  that 
they  relate  to  matters  of  grave  public  interest,  and  that  the 
object  of  the  lower  court  in  sendiog  them  here  was  a  most 
worthy  one,  and  had  the  case  been  as  fully  presented  by 
counsel  a£Srming  the  right  of  cities  to  re-incorporate  under 
§§  4,  6  and  6  of  the  act  in  question  as  it  has  by  those  in- 
clined to  a  contrary  view,  we  shouhl  perhaps  feel  at  liberty 
to  enter  upon  the  investigation  thereof,  but  as  this  has  not 
been  done  we  must  decline  to  examine  these  questions,  and 
content  ourselves  with  a  decision  of  the  first  two,  as  above 
stated. 

If  the  proviso  in  §  1  of  the  act  in  question  had  been 
omitted  from  said  section,  and  §  6  from  said  act,  it  would 
be  clear  that  the  territory  included  within  that  part  of  a 
county  in  which  a  void  attempt  at  incorporation  had  been 
made  was  as  fully  covered  by  the  act  as  any  other.  All 
attempts  to  incorporate  under  the  act  of  February  2, 1888, 
were  absolutely  void,  and  such  attempts  (unless  legalized 
by  legislation)  did  not,  and  could  not,  change  the  status  of 
the  inhabitants  included  in  the  territory  so  attempted  to  be 
incorporated,  and  §§  1,  2  and  3  of  the  act  in  question  ap- 
ply to  all  such  territory  the  same  as  to  any  other. 

It  follows  that  the  only  inquiry  necessary  is  as  to  the 
effect  upon  the  question  before  us  of  said  proviso  to  g  1, 
and  said  §  6.  It  has  been  suggested  upon  the  argument 
that  said  portions  of  the  act  were  absolutely  void.  That 
it  was  not  competent  for  the  legislature  to  thus  indirectly 
yivify  and  give  force  to  acts  of  attempted  incorporation, 
but  as  we  see  our  way  clear  to  decide  this  cause  without 
determining  as  to  the  soundness  of  such  argument,  for  the 
reasons  hereinbefore  stated,  we  shall  decline  so  to  do. 

We  are  of  the  opinion  that  even  if  such  portions  of  said 
act  are  valid,  they  are  not  exclusive.  That  the  most  that 
can  be  claimed  thereunder  is,  that  by  virtue  thereof  it  was 
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competent  for  such  attempted  incorporation,  by  taking 
steps  thereunder  to  become  legal  incorporations.  Assum- 
ing that  it  was  within  the  power  of  the  legislature  to  have 
legalized  all  such  attempted  incorporations,  it  cannot  be 
contended,  that  by  the  passing  of  the  act  in  question,  it 
has  done  so.  That  is,  it  cannot  be  claimed  that  at  the  time 
this  law  took  effect  it  then  and  there  transformed  all  these 
attempted  incorporations  into  real  ones.  Until  by  some 
act  of  the  so-called  corporations  or  of  their  board  of  oflS- 
cers.  the  territory  and  the  inhabitants  therein  were  as  mack 
a  part  of  the  body  of  the  county  as  any  other  part  of  the 
same.  And  if  a  part  of  the  county  at  large,  then  such  in- 
habitants, either  by  themselves  or  with  others  of  the 
county,  could  avail  themselves  of  the  provisions  of  said  g^ 
1,  2  and  3,  and  become  incorporated  as  a  body  politic. 

Let  it  be  certified  to  the  court  below  that  this  court  an- 
swers the  first  two  questions  submitted  in  the  affirmative, 
and  that  it  declines  to  answer  the  others.  And  that  the 
judgment  of  the  superior  court  in  this  cause  is  affirmed, 
and  the  same  remanded  to  said  court  for  further  proceed- 
ings thereon. 

Anders,  C,  J.,  and  Stiles,  Scott  and  Dunbar,  JJ., 
concur. 


[No.  70.    Decided  June  2,  1890.1 

Fred.  Gasoh,  John  Wooding  and  W.  H.  Taylor,  the 
Board  of  County  CommUslo tiers  of  King  County,  v. 
Griffith  Davies  and  William  D.  Wood. 

CONSTrrUnONAX    LA.W —  REPB\L     of     act     by    implication  — TITLB 
OF  STATUTE  —  EXTENSION   OF   CORPORATE   LIMITS. 

The  act  of  the  legislature  approved  February  2G,  1890  (Laws 
Wash.  1889-90,  p.  227),  entitled  ''An  act  to  provide  for  extending  and 
enlarging  the  corporate  limits  of  any  city,  town  or  village  in  this 
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state,  and  for  conaolidating  and  uniting  cities,  towns  and  villages,  and 
declaring  an  emergency,"  is  repealed  by  implication  by  the  act  ap- 
proved March  27,  1890  (Laws  1889-90,  p.  131),  on  the  same  subject, 
entitled  ''An  act  providing  for  the  organization^  classification,  incor- 
poration and  government  of  municipal  corporations,  and  declaring  an 
emergency."    ( Ho yt,  J.  dissents.) 

Where  there  is  a  conflict  in  the  statutes  on  the  same  subject 
passed  by  the  legislature  at  the  same  session,  and  the  result  of 
action  under  the  one  would  be  substantially  different  from  what  it 
would  be  under  the  other,  the  statute  last  enacted  will  prevail,  and 
the  prior  statute  will  be  considered  as  having  been  repealed  by  impli- 
cation. 

The  title  of  the  act  approved  March  27,  1890,  in  relation  to  the 
incorporation  of  cities  and  towns  is  broad  enough  to  include  the 
sections  in  the  act  providing  for  their  enlargement  and  consolida- 
tion. 

Appeal  from  Supet^or  Court,  King  County, 

E.  M.  Oarr,  Prosecuting  Attorney,  J,  C.  Haines,  and  H. 
R.  Harris,  for  appellants. 
Junius  B,  Rochester,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  — Plaintiffs  in  error  constituted  the  board  of 
county  commissioners  of  King  county,  to  whom  in  the 
month  of  May,  1890,  a  resolution  of  the  city  council  of 
Seattle  was  addressed,  requesting  the  board  to  submit  to 
the  qualified  electors  of  the  city  and  of  certain  territory 
adjacent  to  the  city,  the  question  of  extending  the  corpo- 
rate limits  of  the  city  over  the  adjacent  territory  therein 
described.  Twenty-five  residents  and  freeholders  of  the 
adjacent  territory  joined  in  preferring  the  request.  The 
board  refused  the  request,  and  for  the  purpose  of  obtaining 
a  judicial  construction  of  the  law  of  the  case,  joined  with 
the  defendants  in  error  in  a  friendly  action  in  the  superior 
court  of  King  county,  substantially  in  the  form  of  a  peti- 
tion for  a  writ  of  mandate  against  the  board  to  require  it 
to  proceed  in  accordance  with  the  request,  under  the  pro- 
visions of  the  act  of  the  legislature  approved  February 
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26,  1890,  entitled  *' An  act  to  provide  for  extending  and 
enlarging  the  corporate  limits  of  any  city,  town  or  village 
in  this  state,  and  for  consolidating  and  uniting  cities,  towns 
and  villages,  and  declaring  an  emergency."  It  was  agreed 
that  the  terms  of  the  act  had  been  complied  with  in  all 
formal  requirements  of  it,  and  the  defense  of  the  board 
was  based  upon  two  grounds,  viz. :  1.  That  the  territoiy 
proposed  to  be  annexed  was  in  two  widely  separate  tracts. 
2.  That  the  act  of  February  26th  was  repealed  by  implica- 
tion by  an  act  approved  March  27, 1890,  entitled  ''An  act 
providing  for  the  organization,  classification,  incorporation 
and  government  of  municipal  corporations,  and  declaring 
an  emergency."  The  court  below  held  against  the  boards 
and  this  writ  of  error  is  to  obtain  a  review  of  its  decision. 

The  first  objection  raised  by  the  board  would  furnish 
matter  for  serious  discussion  owing  to  the  peculiar  situation 
of  the  territory  proposed  to  be  included  within  the  city 
limits;  but  as  we  shall  hold  that  the  second  objection  is  well 
taken,  it  will  not  be  necessary  that  we  discuss  or  decide 
the  first. 

The  act  of  February  26th  provided  three  methods  by 
which  outside  territory  might  be  brought  within  the  corpo- 
rate limits  of  an  existing  city,  town  or  village.  By  the 
first  method,  a  petition  of  a  majority  of  the  legal  voters  of 
the  territory  proposed  to  be  annexed,  addressed  to  the  leg- 
islative authority  of  the  municipal  incorporation,  was  suffi- 
cient authority  for  the  passage  of  an  ordinance  declaring 
the  annexation.  By  the  second  method,  if  the  owner  of 
land  adjacent  to  a  municipal  incorporation  lays  it  oS  as  an 
addition  to  the  city,  town  or  village,  the  whole  tract  there- 
after becomes  a  part  of  the  incorporation,  ipso/acto^  for  all 
purposes.  By  neither  of  the  above  methods  is  any  record 
of  the  new  corporate  boundaries  made  with  the  board  of 
county  commissioners  or  the  secretary  of  state.  But  under 
the  third  method,  however,  the  element  of  consent  on  the 
part  of  the  outside  parties,  being  neither  present  nor  pre- 
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samed,  an  entirely  different  coarse  is  prescribed.  The  coun- 
cil or  board  of  trustees  must  first,  by  ordinance,  request  the 
board  of  county  commissioners  to  call  an  election,  and 
twenty-five  residents  and  freeholders  (not  necessarily  elec- 
tors) of  the  territory  proposed  to  be  annexed  must  join  in 
preferring  the  request,  which,  although  it  is  thus  mildly 
denominated,  by  the  terms  of  the  act,  operates  as  a  com- 
mand which  the  board  cannot  refuse  to  obey.  But  the 
commissioners,  from  that  point  in  the  proceedings,  take 
entire  charge  of  the  matter;  a  majority  of  the  whole  num- 
ber of  the  votes  cast  of  qualified  electors  within  and  without 
the  municipality  determines  the  question  of  annexation; 
the  county  pays  the  expenses  of  the  election;  and  thus  a 
record  of  the  new  boundaries  is  made  with  the  commis- 
sioners, but  not  with  the  secretary  of  state.  Section  10  of 
the  act  would  seem  to  make  it  applicable  only  to  cities 
having  a  population  of  ten  thousand  or  upwards.  Thus 
stood  the  law  until  March  27th,  when  the  second  act,  the 
title  of  which  has  been  given,  was  approved,  and  under  its 
emergency  clause  went  into  immediate  effect.  Section  9 
of  this  latter  act  commences  with  these  words:  ''The 
boundaries  of  any  municipal  corporation  may  be  altered 
and  new  territory  included  therein,  after  proceedings  had 
as  required  in  this  section,"  and  follows  with  a  complete 
method  of  proceeding  on  that  subject.  It  is  to  be  regretted, 
however,  that  the  legislature  did  not  add  to  the  above 
quoted  sentence  the  words  ''  and  not  otherwise,"  or  other 
equivalent  words,  so  that  what  we  believe  to  have  been  its 
real  intent  might  have  been  fully  and  exactly  expressed. 

Without  quoting  from  the  act,  we  note  the  following 
points  of  difference  between  it  and  the  former  act,  which 
are  so  radical  as  that,  in  our  view,  they  seem  to  create  a 
new  system  for  extending  boundaries,  which  precludes  the 
existence  of  any  other  in  the  legislative  mind.  In  this  act 
there  is  no  restrictive  operation  to  cities  of  ten  thousand; 
the  moving  cause  of  action  in  the  premises  is  a  petition  of 
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one-fifth  or  more  of  the  electors  of  the  municipality,  which 
being  received,  the  counsel  must  submit  the  question  of  an- 
nexation to  electors  within  and  without;  the  votes  must  be 
canvassed  separately  by  the  council,  and  there  must  be  a 
majority  of  each  body  of  electors  for  the  annexation  to 
carry  it;  an  abstract  of  the  vote  must  be  transmitted  to  the 
secretary  of  state,  where  all  other  matters  pertaining  to  in- 
corporations, both  public  and  private,  are  filed  of  record; 
and  last,  but  by  no  means  least  of  all,  the  newly  annexed 
territory  can  never  be  charged  with  any  of  the  indebted- 
ness of  the  old  corporation. 

It  was  suggested  in  argument  that  inasmuch  as  no  mem- 
tion  is  made  in  the  title  of  this  act  of  the  enlargement  or 
consolidation  of  municipal  corporations,  §§9  and  10  are 
void,  by  §  19,  article  2,  of  the  constitution.  But  we  think 
that  the  term  **  incorporation,"  which  is  used,  is  certainly 
broad  enough  to  include  these  proceedings,  which  are  anal- 
ogous to  the  supplemental  articles  of  a  private  corporation 
increasing  its  capital  stock.  See  the  discussion  of  the  sub- 
ject of  titles  of  statutes,  under  similar  constitutional  limita- 
tions, in  Cooley,  Const.  Lim.  (5th  ed.).  p.  170,  et  seq. 

Likewise  we  cannot  agree  that  this  act  was  not  intended 
to  afi^ct  municipal  incorporations  existing  at  the  time  of 
its  approval.  Under  its  express  terms  certain  corporations 
attempted  to  be  organized  under  the  void  act  of  February 
2, 1888,  are  mentioned  and  provided  for,  and  it  is  the  law 
of  all  existing  corporations  in  so  far  as  they  are  given  the 
authority  to  adopt  its  provisions  as  to  government  and 
classification.  One  thing  is  certain,  that  if  the  act  of  Feb- 
ruary 26th  is  the  only  law  authorizing  the  extension  of 
corporate  limits,  and  if  its  operation  is  limited  to  cities  of 
ten  thousand  and  upwards,  then  there  are  only  three  cities 
in  the  state  at  this  time  which  can  enlarge  their  boundaries 
unless  they  first  become  re-incorporated  under  the  act  of 
March  27th,  since  there  are  only  three  which  have  a  popu* 
lation  of  ten  thousand. 
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The  principal  contention,  however,  on  the  part  of  the  ap- 
plicants for  the  writ  was,  that  the  two  acts  at  most  embrace 
the  same  subject-matter,  and,  being  so  and  having  been 
passed  at  the  same  session  of  the  legislatnre,  they  ought 
to  be  construed  as  parts  of  one  act,  so  that  both  might 
stand.  And  if  the  circumstances  were  such  as  i-o  admit  of 
following  that  course,  we  should  certainly  follow  it,  for  the 
rolee  of  construction  in  cases  of  this  kind  are  too  well 
known  not  to  be  observed.  But  two  statutes  thus  placed 
must  not  necessarily  conflict,  and  if  they  do,  the  latter  one 
must  prevail;  and  whenever  the  latter  statute  is  so  framed 
as  that  its  provisions  would  or  might,  in  a  given  case,  make 
the  result  of  action  under  it  substantially  different  from  the 
result  of  action  under  a  former  statute  on  the  same  subject, 
the  latter  and  the  former  are  in  conflict,  and  the  latter  will 
be  taken  to  prescribe  the  only  rule  which  is  to  be  accepted 
as  governing  the  case  provided  for,  and  to  repeal  the 
earlier  law  by  implication.     Endlich,  Interp.  St.,  §  200. 

We  have  noted  the  difference  in  the  procedure  under  these 
two  acts;  now  the  practical  difference  in  the  result  of  action 
under  each  may  be  thus  illustrated.  Suppose  that  the 
commissioners  in  this  instance  had  not  declined  to  act,  but 
had  proceeded  to  call  the  election  as  requested,  and  sup- 
pose that  the  electors  of  the  city,  five  thousand  in  number, 
had  voted  unanimously  for  the  annexation,  and  the  electors 
of  the  outside  territory,  two  thousand  in  number,  had  voted 
against  it;  a  majority  of  the  seven  thousand  electors  would 
have  carried  the  proposition  for  annexation.  But  had 
the  election  been  held  under  the  act  of  March  27th,  with 
precisely  the  same  vote  cast,  annexation  would  have  been 
defeated  for  want  of  a  majority  of  the  outside  electors  fa- 
voring it.  In  the  one  case  the  vote  of  the  outside  elector 
would  count  for  nothing,  while  in  the  other  his  vote  would 
have  equal  weight  as  that  of  his  inside  neighbor.  Or,  sup- 
pose that  while  the  election  ordered  by  the  commissioners 
was  pending,  enemies  of  the  annexation  proposition  resid- 
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ing  within  the  city,  to  the  number  of  one-fifth  or  more  of 
the  eleotorfl,  believing  that  although  annexation  would  be 
carried  under  the  first  act,  it  would  be  defeated  under  the 
second,  because  a  majority  of  both  city  and  suburban 
voters  could  not  be  had,  had  presented  their  petition  to  the 
council  for  an  election  under  the  second  act;  the  require- 
ment of  g  9,  that  the  council  proceed  according  to  the 
prayer  of  the  petition,  seems  to  be  mandatory,  and  it  must 
call,  provide  for,  and  hold  the  election  as  demanded,  and 
the  consequent  confusion  may  be  better  imagined  than  de- 
scribed. These  possibilities  confirm  us  in  our  view,  taken 
coldly  from  the  bare  legal  aspect  of  these  two  laws,  that 
they  cannot  stand  together,  and  we  therefore  hold  that  the 
action  of  the  commissioners  in  refusing  to  act  was  their 
proper  course. 

The  judgment  of  the  court  below  is  reversed,  with  di- 
rections to  dismiss  the  application  for  the  writ  of  mandate. 
Costs  to  plaintiff  in  error. 

Anders,  C.  J.,  and  Dunbar  and  Soott,  JJ.,  concur. 

HoYT,  J.  (diasenting), — As  the  judgment  of  this  court  is 
final,  and  as  the  particular  questions  presented  are  not  of 
general  interest,  except  as  to  the  holding  of  this  court  as  to 
the  particular  statute  in  question,  it  would  be  profitless  for 
me  to  enter  into  a  lengthy  discussion  of  the  reasons  that 
compel  me  to  dissent  from  the  conclusion  of  the  majority 
of  the  court  in  this  cause.  I  shall,  therefore,  content  myself 
with  saying,  that,  as  the  two  acts  in  question  were  passed 
at  the  same  session  of  the  legislature^  and  therefore  should 
be  construed  as  a  single  act,  I  think  that  they  can  stand  to- 
gether. In  the  first  act  the  legislature  had  provided  three 
distinct  methods  for  enlarging  the  boundaries  of  cities,  and 
I  think  it  consistent  to  hold  that  in  the  other  act  they  in- 
tended to  provide  a  fourth  method  of  accomplishing  the 
same  purpose. 
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[No.  76.    Decided  Auguat  8,  1890.] 

James  B.  Metcalfe  v.  The  City  of  Seattle,  and 
Robert  Moran,  D.  A.  McKjinzie,  Thomas  E. 
Jones  and  D.  E.  Durie. 

coNarrruTiONAL  law  —  mctnicipal  indbbtbdnbss  —  construc- 
tion. 

Article  8,  §  6,  of  the  constitution  of  the  State  of  Washington, 
provides  that  no  city  shall  for  any  purpose,  become  indebted  in 
any  manner  exceeding  1^  per  cent,  of  the  taxable  property  in  such 
city,  without  the  assent  of  three-fifths  of  the  voters  therein,  voting 
at  an  election  to  be  held  for  that  purpose,  nor  shall  the  total  indebt- 
edness thus  assented  to  at  any  time  exceed  5  par  cent,  on  the  value 
of  the  taxable  property  therein;  but  "any  city  or  town,  with  snch 
assent,  may  be  allowed  to  become  indebted  to  a  larger  amount,  not 
exceeding  5  per  cent,  additional,  for  supplying  such  city  or  town 
with  water,  artificial  light,  and  sewers,  when  the  works  for  supply- 
ing such  water,  light,  and  sewers,  shall  be  owned  and  controlled  by 
the  municipality."  Hdd,  That  a  municipal  corporation  may  be- 
come indebted,  for  the  purpose  of  providing  a  water  and  sewerage 
syatem,  in  any  sum,  provided  the  total  municipal  indebtedness  does 
not  exceed  ten  per  cent,  of  its  last  assessment  roll. 

The  majority  of  three-fifths  of  the  voters  necessary  to  carry  an 
election  for  the  increase  of  municipal  indebtedness  above  1^  per 
cent,  of  the  assessment  roll,  is  three-fifths  of  those  persons  who 
actually  vote  at  the  election,  and  not  three-fifths  of  all  those  who 
may  have  the  right  to  vote  thereat. 

Appeal  from  Superior  Court,  King  County. 

Injimction  against  defendants,  as  mayor  and  finance  com- 
mittee of  the  common  council  of  the  city  of  Seattle,  to  re- 
strain them  from  selling  or  otherwise  disposing  of  bonds 
theretofore  issued,  in  the  sam  of  1955,000,  under  ordinance 
No.  1343,  of  said  city,  for  the  purchase  of  water-works, 
and  the  construction  of  a  sewerage  system.  In  pursuance 
of  notice,  a  special  election  was  held  in  the  city  of  Seattle, 
on  the  4th  day  of  June,  1890,  for  the  purpose  of  voting 
upon  the  proposed  issuance  of  bonds  for  that  purpose. 
The  whole  number  of  voters  who  voted  at  the  election  was 
721,  and  the  number  who  voted  in  favor  of  issuing  the 
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bonds  was  705,  said  namber  not  being  three-fifths  of  the 
qualified  voters  in  said  city,  nor  three-fifths  of  the  persons 
entitled  to  vote  at  said  election.  The  total  valae  of  the 
taxable  property  of  the  city  of  Seattle,  according  to  the 
last  assessment  for  city  purposes,  was  116,016,900.00. 
The  existing  indebtedness  of  the  city  amounted  to  about 
the  sum  of  1400,000.  The  additional  indebtedness  pro- 
posed to  be  incurred  was  more  than  five  per  cent,  of  the 
total  valuation  of  taxable  property.  Judgment  for  defend- 
ants, and  plaintiff  appeals. 

J.  C,  Haines  and  Charles  F.  Fishbacky  for  appellant. 

8.  H.  Piles,  (Thomas  R,  Shepard,  of  counsel),  for  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  This  was  an  amicable  suit  brought  to  obtain 
the  court's  construction  of  g  6,  article  8  of  the  constitution, 
and  the  legislation  had  thereunder,  resulting  in  the  act  of 
February  26,  1890  (Session  Laws,  p.  225),  and  the  act  of 
March  26,  1890  (Session  Laws,  p.  520),  as  applied  to  the 
city  of  Seattle,  which  was  proposing  to  issue  certain  bonds 
for  a  water  and  sewerage  system,  amounting  to  $955,000. 
The  controversy,  however,  was  a  real  one,  and  under  the 
pleadings  fairly  brought  to  this  court  two  questions  for 
answer,  viz. :  1.  Can  a  municipal  corporation  become  in- 
debted for  water- works,  sewers  and  artificial  light  works  in 
any  sum  greater  than^ve  per  cent,  of  its  last  assessment 
roll  ?  2.  To  carry  an  election,  where  the  question  is  that  of 
increasing:  municipal  indebtedness  above  one  and  one-half 
per  cent,  of  the  assessment  roll,  must  the  majority  of  three- 
fifths  required  be  three-fifths  of  all  the  persons  entitled  to 
vote  at  the  election,  or  three-fifths  of  those  who  do  vote 
thereat  ? 

The  circumstances  which  caused  the  presentation  of  the 
first  question  seem  to  have  been  a  dispute  as  to  whether. 
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under  the  terms  of  the  constitution  and  the  acts  referred  to, 
the  matter  of  providing  water,  sewers  and  light  for  the  in- 
habitants of  a  city  is  a ''  municipal  purpose,"  or  a  ''  strictly 
municipal  purpose."  It  is  a  fundamental  principle  in  the 
law  of  municipal  incorporations  that,  although  they  are 
usually  given  a  large  discretion  in  the  matter  of  raising  and 
expending  money,  no  money  can  be  raised  or  expended  for 
any  but  a  ''strictly  municipal  purpose,"  and  that  limita- 
tion is  just  as  much  laid  upon  the  cities  of  this  state  with 
regard  to  the  first  one  and  one-half  per  cent,  of  indebtedness 
as  it  is  upon  the  additional  three  and  one-half  per  cent. 
which  must  be  authorized  by  a  vote,  although,  in  the  latter 
case,  the  framers  of  the  constitution  saw  fit  to  express  the 
limitation.  Bat  in  our  view,  there  is  nothing  in  the  con- 
stitution which  forbids  the  idea  that  works  of  the  character 
of  those  under  discussion  are  those  of  a  strictly  manicipal 
character,  and  therefore,  proper  works  for  a  municipality 
to  undertake  and  maintain,  either  out  of  the  current  reve- 
nue, or  the  first  five  per  cent,  of  indebtedness.  The  limit- 
tation  declared  by  the  constitution  is,  that  whenever  the 
indebtedness  has  reached  five  per  cent,  it  must  stop,  unless 
more  money  is  needed  for  water  or  light  works,  or  sewers. 
And,  in  this  connection,  we  may  say,  in  response  to  argu- 
ment at  the  hearing,  that  we  regard  the  language  of  the 
constitutional  provision  as  reading  in  the  disjanctive,  a^ 
though  it  were  "water,  artificial  light  or  sewers."  The 
city  of  Seattle  was  authorized  by  its  charter  (Act  of  1886,. 
pp.  240,  241,  244)  to  build,  own,  and  operate  such  works, 
and  to  levy  taxes  therefor.  It  lacked  only  the  power  to 
incur  indebtedness.  This  power  it  did  not  receive  from 
the  chapter  of  the  constitution  on  municipal  indebtedness, 
it  is  true;  for  that  chapter  contains  no  grant  of  power  to 
these  incorporations.  It  leaves  them  entirely  to  the  legis- 
lature; bat,  deeming  it  certain  that  future  legislatures 
would  permit  such  indebtedness,  it  prescribed  the  limita- 
tions nuder  which  the  power,  when  granted,  must  be  exer- 
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oised,  and  beyond  which  it  must  not  go.  The  power  was 
conferred  upon  the  city  of  Seattle  by  the  acts  of  the  legis- 
lature referred  to,  we  conceive,  in  very  clear  terms,  though 
the  appellant  suggested  a  doubt  on  that  point  even. 

These  two  acts  are  entitled  to  be  construed  together, 
they  having  been  passed  at  the  same  session ;  and  we  see 
no  necessity  to  hold  that  the  act  of  March  26th  repealed 
that  of  Febioiary  26th.  On  the  contrary,  the  latter  act  seems 
to  form  a  fitting  complement  to  gg  2  and  3  of  its  predeces* 
sor,  elaborating  the  machinery  by  which  they  are  to  be 
operated,  and  leaving  no  room  for  hasty,  careless  or  under- 
hand proceedings.  By  the  last  act  the  le^^islative  body  of 
the  city  must  first  express,  by  ordinance,  the  intention  of 
the  city  to  avail  itself  of  its  power  to  inaugurate  and  main- 
tain such  works,  specifying  a  distinct  plan  or  system  to  be 
followed,  with  the  estimated  cost  thereof,  and  the  question 
of  the  adoption  of  the  plan  proposed  must  be  submitted  to 
the  voters  of  the  city.  Clearly  the  intention  was,  that 
whereas  such  works  are  likely  to  demand  large  and  un- 
usual expenditures,  the  wisdom  of  which,  in  some  oases, 
may  be  doubtful,  tlie  people  who  would  have  to  furnish 
the  means  should  be  fully  apprised  of  the  whole  scheme, 
and  that  there  should  be  a  definite,  well-considered,  and 
practicableschemepresentedfortheirrejectionoradoption. 
If  no  authority  to  incur  indebtedness  beyond  the  current 
revenue  is  asked  for,  the  proposition  may  be  carried  by  a 
majority  vote.  But,  if  it  is  intended  that  the  city  shall  in- 
cur a  debt  for  these  costly  works,  the  majority  to  carry  the 
proposition  must  be  three-fifths,  and  the  indebtedness  must 
be  created  by  the  issuance  of  bonds  to  run  not  exceeding 
twenty  years,  at  a  rate  of  interest  not  exceeding  six  per 
cent.  The  three-fifths  majority  having  been  obtained,  there 
is  no  furtherobstacle  tothe  issuance  of  such  bonds»although 
they  amount  to  more  than  five  per  cent,  of  the  taxable 
property  of  the  city,  providing  that  with  their  issuance  the 
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total  indebtedness  of  the  city  is  not  increased  to  more 
than  ten  per  cent,  of  such  property. 

In  response  to  the  second  question,  we  have  not  the  least 
hesitation  in  answering  that  the  three-fifths  majority  re- 
quired to  carry  an  election  in  favor  of  increasing  municipal 
indebtedness,  is  three-fifths  of  those  persons  who  actually 
vote  at  the  election,  and  not  three-fifths  of  all  those  who- 
may  have  the  right  to  vote  thereat.  The  language  of  the 
constitution  is,  that  no  municipal  corporation  shall  become 
indebted  beyond  one  and  one-half  per  cent,  of  its  taxable 
property  **  without  the  assent  of  three-fifths  of  the  voters 
therein  voting  at  an  election  to  be  held  for  that  purpose.'^ 
How  could  words  be  plainer  ?  It  is  three-fifths  of  the  votars 
voting^  not  of  all  persons  who  might  vote,  but  may  or  may 
not  do  so.  The  word  "therein  "  placed  between  *'  voters" 
and  *'  voting  "  merely  qualifies  tBb  persons  who  might  vote,, 
not  the  bodv  of  voters  who  must  vote  to  constitute  a  law- 
ful  majority.  At  certain  elections  many  persons  residing 
outside  of  a  city  have  their  voting  places  assigned  within 
the  city  limits;  but,  at  these  particular  elections,  it  is  only 
the  voters  "  therein  '*  —  residing  therein  —  who  can  vote. 
Perhaps,  a  longer  phrase  might  have  served  to  remove  all 
doubt  from  every  mind,  but,  to  us,  the  interpretation 
seems  clear  as  it  is. 

In  every  other  instance,  we  believe,  where  the  constitu- 
tion prescribes  the  majority  required  to  carry  a  particular 
proposition  submitted  to  the  electors,  it  is  a  majority  of 
those  who  vote  upon  that  proposition.  See  art.  8,  §  3,  au* 
thorizing  the  state  to  contract  debts;  art.  11,  g  2,  of  the  re- 
moval of  county  seats;  art.  11,  §  10,  of  the  adoption  of 
charters  by  cities;  art.  15,  §§  1,  2,  of  the  location  of  the 
seat  of  government;  art.  23,  g  1,  of  amendments  to  the 
constitntion,  and  g  2,  of  the  calling  of  constitutional  con- 
ventions. Against  this  it  may  be  said  that,  in  each  of  the 
instances  mentioned,  the  majority  required  is  only  a  ma- 
jority of  those  voting  on  the  question  submitted;  but  when 
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we  observe  that  in  all  these  cases  the  questions  are  to  be 
submitted  at  general  elections,  where  the  whole  number  of 
vot^s  cast  may  far  exceed  those  cast  for  and  against  the 
particular  proposition,  the  general  policy  of  the  constitu- 
tion becomes  clear  in  no  case  to  require  an  absolute  major- 
ity  of  all  those  who  vote  at  a  general  election  to  carry  a 
special  proposition,  but  only  a  majority  of  those  who  see  fit 
to  express  themselves  upon  the  proposition ;  and  this  pol- 
icy being  so,  why,  in  this  case  of  municipal  indebtedness, 
should  we,  without  any  special  or  apparent  reason,  argue 
plain  words  out  bf  their  ordinary  meaning,  and  conclude 
that  a  departure  was  intended  from  the  otherwise  steady 
policy  of  the  constitution  simply  because  precisely  the 
same  form  of  words  is  not  used  ?  These  elections  are 
hedged  about  with  all  the  precautions  to  secure  fairness 
and  a  full  vote  that  general  elections  have.  Being  purely 
special  elections,  they  are  free  from  the  political  influences 
and  the  vice  of  trading  which  often  unjustly  sway  and  con- 
trol the  vote  on  such  matters  at  general  elections.  Every 
elector  has  full  constructive  notice,and  it  would  be  strange, 
indeed,  if  he  did  not  have  actual  notice,  of  the  pending 
question,  and  cannot  complain  if  the  result,  without  his 
vote,  is  not  according  to  his  desire. 

This  question  of  majorities  has  been  discussed  by  sev- 
eral of  our  courts  of  last  resort,  in  cases  similar  to  this. 
In  North  Carolina  (Southerland  v.  Goldsboro,  96  N.  C.  49, 
and  Duke  v,  Browiiy  96  N.  C.  127),  in  Georgia  {Bdl  r. 
Americas,  79  Ga.  152),  and  in  Mississippi  {Hawkins  v. 
Carroll  County,  50  Miss.  735),  the  supreme  courts  of 
those  states  held  that  no  less  than  a  majority  of  all  the 
persons  qualified  to  vote  was  sufficient  to  carry  the  several 
propositions  submitted.  But  in  Carroll  County  v. 
Smith,  111  U.  S.  556,  the  supreme  court  of  the  United 
States  reviewed  the  case  of  Hawkins  v.  Can^oU  Coun- 
ty, and  dissented  from  and  overruled   it.     The  consti- 
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iation  of  Mississippi  contained  a  provision  that  the  legisla- 
tare  should  aathorize  no  county  to  aid  any  railroad  company 
"  unless  two-thirds  of  the  qualified  voters  of  such  county 
at  a  special  election  or  regular  election  to  be  held 
therein,  shall  assent  thereto;'*  and  this  language  the  court, 
in  Carroll  County  v.  Smith,  held  to  mean  two-thirds  of  the 
qualified  voters  present  and  voting  at  the  election  in  favor 
of  the  proposition  as  determined  by  the  official  return  of  the 
result,  saying : ''  In  that  connection  a  voteris  one  who  votes; 
not  one  who,  although  qualified  to  vote,  does  not  vote." 
This  decision  of  the  supreme  court  but  followed  its  earlier 
decisions  in  similar  cases,  viz.:  St.  Joseph  Township  v. 
Rogers,  16  Wall.  644,  and  County  of  Cass  v,  Johnston,  95 
U.  S.  360.     In  the  last-named  case  the  constitution  of  Mis- 
eoari  prohibited  townships  from  aiding  railroad  companies 
*' anless  two-thirds  of  the  qualified  voters  of  the  .     .  town, 
at  a  regular  or  special  election  to  be  held  therein,  shall 
assent  thereto,"  which  is  identically  the  same  language, 
slightly  transposed,  as  that  of  the  Mississippi  constitution, 
above  quoted.     But  what  was  known  as  the  ^'Township 
Aid  Act"  of  Missouri,  approved  March  23,  1868,  author- 
i/iCd  townships  to  subscribe  to  the  capital  stock  of  railroad 
companies  **  whenever  two-thirds  of  the  qualified  voters  of 
the  township,  voting  at  an  election  called  for  that  purpose, 
shall  vote  in  favor  of   the  subscription;"  and  it  will  be 
Doted  that  the   language  of  this  **  Township  Aid  Act," 
''voters  of   the  township  voting,"  is  precisely  the  same 
as   that   of    our  constitution,   "voters   therein    voting." 
In  that  case   the  parties  and  the  court  agreed  in   con- 
struing the  meaning  of  the  legislative  provision  to  be  what 
we  hold  it  to  be  here,  that  the  majority  meant  was  a  ma- 
jority of  those  who  voted;  but  the  defendant  in  error  con- 
tended that  the  constitutional  provision  required  a  majority 
of  all  the  qualified  voters  of  the  township,  but  not  success- 
^^^Ji  for  the  court  construed  the  constitution  and  the  act 
to  mean  the  same  thing,  and  said  that  any  other  construe- 
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tioQ  would  be  productive  of  the  greatest  inconvenience,  and 
ought  not  to  be  adopted,  unless  the  legislative  will  to  that 
effect  were  clearly  expressed.     In  McOrary  on  Elections, 
(3d  ed. ),  g  173,  the  general  rule  is  laid  down  thus :  ' '  Where 
a  statute  requires  a  question  to  be  decided     .     .     by  the 
votes  of  the  '  majority  of  the  voters  of  a  county,'  this  does 
not  require  that  a  majority  of  all  persons  in  the  county, 
entitled  to  vote,  shall  actually  vote  affirmatively,  but  only 
that  the  result  shall  be  decided  by  a  majority  of  the  votes." 
The  plaintiff,  by  two  insufficient  paragraphs  of  his  com- 
plaint, attempted  to  set  forth  a  second  cause  of  action,  al- 
leging that  the  city  of  Seattle  was  indebted  in  about  the 
sum  of  1400,000,  which  was  $159,746.50  in  excess  of  the 
indebtedness  allowed  to  be  incurred  by  law,  and  which  ex- 
cess was  contracted  since  the  act  of  February  26, 1890, 
validating  certain  municipal  indebtedness,  without  the  as- 
sent of  three-fifths  of  the  voters  of  the  city.    And  he  fur- 
ther alleged  that  the  city  was  attempting  to  fund  the  said 
excess  without  a  vote,  and  that  it  would  do  so  unless  re- 
strained.    His  application  for  an  injunction  upon  this 
statement  of  facts  was  refused,  and  we  think  rightly.    The 
complaint  was  too  vague,  containing,  as  it  did,  no  statement 
of  any  act  on  the  part  of  the  city's  representatives  threat- 
ening the  alleged  funding.     At  the  hearing  in  this  court, 
the  parties,  by  agreement,  sought  to  amend  the  pleading  and 
obtain  a  construction  of  the  statute  above  mentioned;  but 
we  must  decline  to  permit  the  amendment,  as,  in  our  view, 
it  does  not  come  within  the  rules  which  allow  amendments 
in  this  court.   We  have  looked  into  the  proposed  pleading, 
however,  and  find  it  open  to  the  same  objection  as  its  orig- 
inal, viz. :  That  it  shows  no  acts  going  to  constitute  an  inva- 
sion of  the  limits  set  up  by  the  funding  act,  or  a  threat  to 
invade  the  same.   In  short,  it  discloses  no  real  controversy 
such  as  appears  in  the  first  cause  of  action.     The  things 
feared  may  be  done,  or  attempted,  and  they  may  never  be. 
When  some  step  in  their  direction  is  taken,  it  will  be  time 
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enough  to  appeal  to  the  courts.  Upon  all  grounds,  there- 
fore, the  action  of  the  court  below  in  sustaining  the  de- 
murrer to  the  complaint  should  be  sustained,  and  its 
judgment  affirmed;  and  it  is  so  ordered.  Costs  to  the  ap- 
pellee. 

Andebs,  0.  J.,  and  HoifT,  Dunbab  and   Scott,  JJ., 
concur. 


[No.  77.    Decided  August  8, 1890.] 

State  op  Washington,  on  the  relation  of  D.  B.  Baker,  v. 
J.  A.  Snodgbass,  Matt.  Brown,  David  Habris,  E.  T. 
Cowan  and  Luther  Davis. 

Appeal  from  Superior  Court  ^  Clarke  County, 

Action  by  D.  B.  Baker  to  enjoin  the  defendants  and  ap- 
pellees, who  were  the  auditor,  treasurer  and  county  commis- 
8ioners,respectively,  of  Clarke  county,State  of  Washington, 
from  issuing  county  bonds.  In  pursuance  of  an  election 
duly  held,  there  being  more  than  three-fifths  of  the  votes 
cast  in  favor  of  the  issuance  of  forty  thousand  dollars  in 
county  bonds,  the  appellees  were  about  to  negotiate  said 
bonds  to  raise  money  for  the  building  of  a  coarfc  house  and 
jail  in  said  county,  when  the  appellant  procured  a  restrain- 
ing order  to  prevent  the  sale  of  said  bonds.  At  the  hearing 
for  a  perpetual  injunction,  the  demurrer  to  the  bill  was  sus- 
tained, and  final  judgment  rendered  against  the  appellant. 
From  this  judgment  the  plaintiff  appeals  to  this  court. 

There  were  792  votes  cast  at  said  election,  while  there 
were  at  the  date  of  said  election  2,000  duly  qualified  voters 
residing  within  Clarke  county.  The  county  was  already 
indebted  in  the  sum  of  fifty-five  thousand  dollars,  and  the 
assessed  value  of  all  real  and  personal  property  in  the 
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county  amounted  to  the  sum  of  two  million  six  hundred 
and  fifty  thousand  dollars. 

2).  P.  Ballard,  andJ*.  W,  Metcalfe  for  appellant. 
A,  L,  Miller,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  matter  at  issue  in  this  case  was  the  same 
as  that  in  Metcalfe  v.  Seidtle,  ante,  p.  297,  there  being  but 
one  question  to  be  passed  upon,  however,  viz. :  That  whether 
the  majority  required  to  authorize  the  officials  of  a  county 
to  issue  bonds  to  build  a  court-house  must  be  three-fifths 
of  all  the  voters  of  the  county,  or  three-fifths  of  those  voting. 
The  action  of  the  court  below  was  the  same  as  that  of  the 
superior  court  of  King  county,  and  the  judgment  here  must 
be  the  same  as  in  Metcalfe  v,  Seattle,  for  the  reasons  fully 
given  in  that  case. 

Judgment  affirmed,  with  costs  to  appellee. 

Anders,  C.  J.,  and  Scott,  Dunbar  and  Hoyt,  JJ., 
concur. 


[No.  79.    Decided  August  8,  1890.] 

B.  C.  Van  Houten  v.  E.  A.  Routhe,  G.  B.  Dennis,  J. 
B.  Sargeant,  Theodore  Reed  and  E.  H.  Bartlett. 

CONSTITUTIONAL   LAW  —  TITLE   OF   ACTS. 

The  act,  approved  March  28,  1890  (Laws  of  Wash.  1889^90,  p.  51), 
amending  §  1  of  ''An  act  allowing  school  districts  to  borrow  money, 
and  issue  bonds,  for  the  building  and  furnishing  of  school-houses; 
to  permit  the  funding:  of  school  district  bonds  heretofore  or  here- 
After  to  be  issued,  legalizing  the  same,  and  declaring  an  emergency/* 
provides  for  extending  the  issuing  of  bonds  by  any  school  district 
in  the  state,  regardless  of  population,  to  five  per  cent,  of  its  taxable 
property,  which,  in  case  of  incorporated  cities,  shall  be  taken  from 
the  last  assessment  for  city  purposes.  Held^  That  the  title  embraced 
but  one  subject,  and  such  provisions  were  within  the  title,  and 
valid,  though  the  remainder  of  the  act  might  be  unconstitutional. 
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Appeal  from  Superior  Court,  Spokane  County, 
The  facts  are  stated  in  the  opiDion. 

W.  C,  Jones,  for  appellant. 
H.  E.  Houghton,  for  appellees. 

The  opinion  of  the  coart  was  delivered  by 

Scott,  J. — Plaintiff  brought  this  action  to  enjoin  the 
defendants,  who  were  directors  of  school  district  81,  com- 
prising the  city  of  Spokane  Falls,  from  negotiating  certain 
school  district  bonds,  amounting  to  1250,000,  which  had 
been  authorized  by  a  vote  of  the  district.  The  amount  ex- 
ceeds two  and  one-half  per  cent,  of  the  taxable  property 
therein.  The  defendants  demurred  generally  to  the  com- 
plaint. The  court  sustained  the  demurrer,  and  the  plain- 
tiff appealed  to  this  court. 

The  only  question  in  the  case  is,  as  to  the  validity  of  an 
act,  approved  March  28,  1890,  purporting  to  amend  §  1  of 
an  act,  approved  March  19,  1890,  relating  to  the  issuance 
of  such  bonds,  both  of  said  acts  having  been  passed  by  the 
last  legislative  assembly.  See  Session  Laws  1889-90,  pp. 
45  and  51.  The  act  first  approved  limited  the  issuing  of 
bonds  by  school  districts  containing  a  population  of  10,000 
or  more  to  an  amount  not  exceeding  two  and  one-half  per 
cent,  of  the  taxable  property  therein.  The  population  of 
this  district  exceeds  10,000.  The  latter  act,  if  valid,  ex- 
tends the  limit  to  five  per  cent,  in  all  cases.  It  is  urged 
by  appellant  that  it  is  void  in  consequence  of  its  containing 
more  than  one  subject,  and  that  the  matters  contained  in 
the  act  are  not  sufficiently  expressed  in  the  title.  See  g  19, 
art.  2,  of  the  state  constitution.  We  are  of  the  opinion 
that  the  latter  act  is  valid,  at  least,  in  so  far  as  it  extends 
the  limit  to  five  per  cent,  of  the  taxable  property,  regard- 
less of  population;  and  in  incorporated  cities  making  the 
last  preceding  assessment  for  city  purposes  the  basis  for 
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determining  the  maximam  amoant.  The  title  thereto  em- 
braces but  one  subject,  and  the  act  so  far  being  clearly 
within  the  title,  and  relating  to  but  one  subject,  it  should 
be  sustained  in  any  event.  See  Cooley,  Const.  Lim.  (5th 
ed.),  p.  178,  §  5.  As  to  the  validity  of  the  remainder  of 
the  act,  we  are  not  called  upon  to  decide  here.  It  being 
admitted  that  the  amount  so  voted  for  is  within  the  five 
per  cent,  limit,  the  bonds  were  accordingly  authorized. 
The  judgment  of  the  court  below  is  affirmed. 

Andebs,  G.  J.,  and  Hoyt,    Dunbab  and    Stiles,  JJ., 
concur. 


[So.  87.    Decided  September  17, 1890.] 

H.  L.  Tesleb  et  al.  v.  City  of  Seattle  et  al. 

MUNICIPAL    CORPORATIONS  —  WATER    WORKS  AND   SEWERS  —  BONDS 
—  DATE  OF  ISSUE  ->  ELECTIONS  —  ORDINANCES. 

Although  the  charter  of  the  city  of  Seattle  (Laws  Wash.  1886,  p. 
224)  granting  said  city  power  to  erect  and  maintain  water- wurks, 
provided  that  no  such  works  should  be  erected  '^  until  a  majority  of 
the  voters  of  the  city,  at  a  general  election  of  the  city,  shall  vote 
upon  the  same,''  which  clause  is  unrepealed  by  any  later  law,  yet  by 
the  acto  of  February  26,  and  March  26,  1890  (Laws  1889-90,  pp.  225, 
620),  authorizing  cities  to  extend  their  indebtedness  and  construct, 
purchase  and  maintain  water- works  with  the  proceeds  of  long-time 
bonds,  a  new  power  is  conferred  upon  said  city,  and  the  question  of 
issuing  bonds  for  such  improvements  may  be  submitted  at  a  special 
election  held  for  that  purpose. 

The  act  of  March  26,  1890,  entitled  ''  An  act  authorizing  cities 
and  towns  to  construct  interual  improvements,  and  to  issue  bonda 
therefor,  and  declaring  an  emergency,'*  under  which  the  legislature 
empowers  cities  to  construct  and  maintain  water,  light  and  sewer- 
age systems,  is  not  invalid  on  the  ground  that  the  subject  of  the  act 
is  not  expressed  in  the  title,  as  required  by  art.  2,  §  19  of  the  con- 
stitution. 

The  act  of  March  26,  1890,  authorizing  the  city  council  or  bf>ard 
of  trustees  of  any  city  or  town  to  provide  by  ordinance  for  submit- 
ting to  vote  of  the  people  plans  for  ''  either  or  both  such  water- works. 
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OP  system  of  seirerage,  or  plant  or  works  for  lighting  purposes,"  is 
a  general  law  applicable  to  all  incorporated  cities  and  towns,  and 
clearly  authorizes  ordinances  on  this  subject  to  be  either  single, 
double  or  triple;  and  accordingly  suspends  the  restrictive  clause  in 
§  78  of  the  charter  of  the  city  of  Seattle,  that  ''no  ordinance  shall 
contain  more  than  one  subject,  which  shall  be  clearly  expressed  in  the 
title." 

The  record  of  an  ordinance  was  made  by  the  city  clerk  from  a  cor- 
rectly printed  copy,  the  original  having  been  4o8t.  Subsequently  the 
city  attorney  undertook  to  prepare  a  substitute  for  the  original,  but  by 
mistake  he  worded  it  differently  in  some  particulars.  This  substituted 
copy  was  signed  by  the  mayor  and  clerk,  and  placed  on  file  in  the  lat- 
ter's  office.  Afterwards  an  assistant  clerk,  without  authority  from 
any  one,  erased  and  interlined  the  recorded  ordinance  to  make  it  con- 
form to  the  substituted  copy.  Hdd,  That  showing  these  facts  was 
nut  the  impeachment  of  a  record,  and  that  the  ordinance,  as  origin- 
ally recorded  by  the  clerk,  before  the  erasures  and  interlineations 
were  made,  was  the  true  ordinance. 

Where  an  ordinance  provides  that  ''if  three-fifths  of  the  voters 
of  said  city  of  Seattle  shall  at  said  election  vote  in  favor  of  author- 
izing," etc.,  it  does  not  require,  in  order  to  carry  the  proposition, 
that  three-fifths  of  all  those  who  may  be  entitled  to  a  vote,  should  vote 
in  favor  thereof,  but  only  a  three-fifths  majority  of  those  actually 
voting. 

Where  the  statute  provided  that,  if  the  voters  of  a  city  duly  as- 
sented thereto,  the  city  might  issue  bonds  to  cover  the  cost  of  water, 
sewer  and  light  systems,  the  bonds  to  run  for  not  more  than  twenty 
years,  with  interest  at  not  less  than  six  per  cent,  per  annum,  principal 
and  interest  to  be  payable  at  such  place  as  may  be  designated,  and  an 
ordinance  of  the  city  of  Seattle  submitting  such  a  proposition  to  the 
voters  thereof,  provided  that  the  bonds  should  be  sold  at  par,  bear  five 
per  cent,  interest,  and  be  payable  at  the  ofiice  of  the  city  treasurer, 
and  the  proposition  was  assented  to  by  the  voters  of  the  said  city  in 
that  form*  the  city  council  of  said  city  may  subsequently,  in  the 
absence  of  fraud,  without  again  submitting  the  proposition  to  the  peo- 
ple, provide  by  another  ordinance  that  the  bonds  shall  be  sold  at  a 
discount,  bear  a  greater  rate  of  interest,  provided  the  same  does  not 
«xceed  six  per  cent. ,  and  be  made  payable  at  a  different  place  from 
that  fixed  in  the  original  ordinance. 

Where  the  statute  requires  that  such  bonds  "  shall  bear  the  date  of 
their  issue,"  it  is  not  a  violation  thereof  for  the  bonds  to  be  prepared 
And  dated  July  1st,  1890,  and  not  negotiated  until  several  months 
thereafter. 

Where  a  statute  required  bonds  to  be  signed  by  the  mayor  of  the 
•city,  the  person  holding  that  office  when    the  occasion  arrived  for 
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executing  them  would  be  the  proper  party  to  affix  the  official  signa- 
ture of  the  mayor,  though  the  bonds  bore  date  prior  to  his  entry  into 
office. 

Appeal  from  Superior  Court  ^  King  County. 

The  facts  are  fallj  stated  in  the  opinion. 

Preston,  Albertson  &  Domooiih,  for  appellants. 
Thomas  R.  Shepard,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

4 

Stiles,  J. — In  this  appeal  the  matter  of  the  issuance  of 
the  same  bonds  which  were  the  subject-matter  of  the 
recent  case  of  Metcalf  v.  Seattle,  ante,  p.  297,  was  again  in 
controversy,  the  appellants  seeking  to  enjoin  the  sale  of 
the  bonds  to  purchasers  approved  by  the  city  council  of 
the  city  of  Seattle,  upon  the  several  grounds  which  will 
be  stated  and  discussed  in  order. 

1.  Appellants  maintain  that,  inasmuch  as  ^  12  of  the  act 
incorporating  the  city  of  Seattle  (Acts  of  1886,  p.  244) 
grants  power  to  that  city  to  erect  and  maintain  water- 
works, provided  that  no  such  works  should  be  erect:^d 
**  until  a  majority  of  the  voters  of  the  city  at  a  general 
election  of  the  city  shall  vote  upon  the  same/*  the  special 
election  of  June  4,  1890,  was  an  invalid  election,  their  con- 
tention being  that,  since  the  act  of  February  26, 1890,  con- 
tains no  authority  to  erect  water-works,  and  the  act  of 
March  26,  1890,  has  no  clause  repealing  conflicting  laws, 
this  requirement  of  submission  at  a  general  election  still 
stands  as  the  law  of  that  corporation.  But  even  were  we 
to  hold  that  there  had  not  been  a  repeal  of  the  quoted  part 
of  g  12  of  the  act  of  1886,  by  reason  of  the  rule  that 
special  acts  of  this  class  are  not  to  be  taken  as  repealed  by 
general  acts  unless  the  intent  to  repeal  is  plainly  apparent, 
it  is  equally  apparent  that  the  act  of  1886  did  not  provide 
for  the  erection  of  water-works  and  the  construction  of 
sewers  with  the  proceeds  of  long-time  bonds,  which  the  acts 
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of  Febraary  26,  and  March  26, 1890,  do.  Thns  a  new  and 
distinct  power  is  conferred  by  a  method,  the  main  and  most 
beneficial  feature  of  which  is  the  relief  of  the  present  gener- 
ation of  taxpayers  from  excessive  assessments,  to  pay  cash 
for  snch  public  improvements;  and  whenever  that  feature 
is  sought  to  be  availed  of,  as  it  was  in  this  instance,  all  the 
safeguards  accompanying  it  must  be  adopted.  One  of 
these  is  the  special  election,  and  there  was,  therefore,  no 
error  in  the  proceedings  on  that  score. 

2.  It  is  objected  that  the  act  of  March  26th  is  invalid 
because  the  subject  is  not  expressed  in  the  title.  Consti- 
tution, art.  2,  g  19.  The  title  is  :  "An  act  authorizing 
cities  and  towns  to  construct  interned  improvements,  and  to 
issue  bonds  therefor,  and  declaring  an  emergency,"  and 
the  criticism  is,  that  although  there  is  a  subject  expressed, 
it  is  not  the  subject  treated  of  in  the  body  of  the  act,  since 
water-works,  sewers  and  artificial  light  plants  are  not  "  in- 
ternal improvements*'  within  the  ordinary  meaning  of  the 
phrase.  Perhaps  this  is  an  original  use  of  the  term 
"internal  improvements."  It  has,  certainly,  not  been 
commonly  applied  to  the  improvements  supposed  to  be 
made  by  cities  for  the  benefit  of  their  injiabitants,  but  has 
been  employed  more  grandiloquently  in  reference  to  the 
improvement  of  highways  and  channels  of  travel  and 
commerce,  in  the  statutes  of  congress  and  the  state  legis- 
latures. And  yet,  when  under  it  our  legislature  particu- 
larizes water-works,  sewers  and  light  plants,  which  certainly 
are,  in  fact,  internal  improvements,  relatively  to  the  cities 
of  the  state,  we  do  not  deem  the  verbal  criticism  of  suffi- 
cient weight  to  set  aside  the  act.  The  cases  cited.  Union 
Pacific  Railroad  v,  Colfax  Co,,  4  Neb.  450,  and  Dawson 
Co,  V,  McNamar,  10  Neb.  276,  are  not  in  point,  since  these 
were  instances  of  the  issuance  of  bonds  for  purposes  not 
particularized  in  the  statute,  which  was  a  general  one 
authorizing  counties  to  issue  bonds  in  aid  of  railroad  and 
other  internal  improvements. 
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3.  The  act  of  1886,  g  78,  contains  the  usual  restriction 
that  ''no  ordinance  shall  contain  more  than  one  subject 
which  shall  be  clearly  expressed  in  its  title;"  wherefore  it 
is  asserted  that  ordinance  No.  1343  was  void  because  both 
in  its  title  and  in  the  subject  treated  of  it  was  double,  in 
that  it  provided  for  both  water-works  and  sewers.  And, 
in  so  far  as  the  double  subject  is  concerned,  our  judgment 
is  with  the  appellants;  for  both  in  the  constitution  and  the 
statute  water-works  and  sewers  are  distinct  things;  and 
it  would  probably  be  better  that  in  all  cases,  proposi- 
tions for  either  of  these  improvements,  as  well  as  f  orlighting 
systems,  should  be  submitted  either  at  separate  elections, 
or  separately  at  the  same  election,  so  that  the  voters  might 
be  free  to  adopt  one  system  without  being  forced  thereby 
to  adopt  the  other,  or  to  reject  one  without  losing  the  other. 
But  the  restrictive  clause  of  §  78  of  the  act  of  1886  has  no 
effect  upon  that  portion  of  the  act  of  March  26,  1890,  which 
provides  for  submitting  propositions  to  the  voters  of  cities, 
since  the  latter  act,  by  its  own  terms,  contained  in  g  2,  sus- 
pends the  restriction.  Section  2  says ;  * '  Whenever  the  city 
oouDcil,  or  board  of  trustees,  of  any  such  city  or  town  shall 
deem  it  advisable  that  the  city  or  town  of  which  they  are 
such  officers  shall  exercise  the  authority  hereby  conferred 
upon  them  in  relation  to  either  or  both  such  water-works, 
or  system  of  sewerage,  or  plant  or  works  for  lighting  pur- 
poses, the  corporation  shall  provide  therefor  by  ordinance," 
etc.  This  is  a  general  law  applicable  to  all  incorporated 
cities  and  towns,  and  is  to  be  executed  in  the  same  manner 
wherever  it  is  made  use  of.  It  has  become  a  part  of  the 
charter  of  each  city  and  towu;  and  on  this  subject  clearly 
authorizes  ordinances  to  be  either  single,  double  or  triple. 

4.  The  next  proposition  in  the  case  embraces  questions 
of  mixed  law  and  fact.  The  complaint  alleged  that  the  or- 
dinance had  never  been  published  as  required  by  §  79  of  the 
charter  (act  of  1886);  but  it  was  admitted  at  the  hearing 
that  a  publication  had  been  made,  excepting  that,  whereas 
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§  6  of  the  ordinance  adopted  by  the  council  and  approved 
by  the  mayor,  as  appeared  from  the  clerk's  official  record, 
had  provided  that  the  proposed  works  should  be  entered 
upon,  •'  if  three-fifths  of  the  qualified  voters  of  said  city  of 
Seattle  voting  at  said  election  vote  in  favor  of  authorizing  " 
the  same;  on  the  other  hand,  the  attempted  publication 
had  represented  ^  6  as  conditioned  that  ^*  if  three-fifths  of 
the  voters  of  said  city  of  Seattle  alicdl  at  said  election  vote 
in  favor  of  authorizing"  the  same. 

The  answer  alleged,  and  the  court  below,  over  appellant's 
objection,  permitted  the  appellee  to  show  that  the  ordinance 
was  passed  and  approved  in  the  words  of  g  6,  as  admitted 
to  have  been  published, but  that, through  haste  in  procuring 
publication,  the  city  clerk  had  permitted  the  printer  to  take 
the  original  sheets  of  the  ordinance  to  be  used  as  copy  for 
the  newspaper  type-setters,  before  the  ordinance  had  been 
copied  into  the  record  book;  that  the  printer  had  separated 
the  sheets,  perhaps  cut  them  up,  and  ultimately  lost  them; 
that  the  clerk  had  preserved  one  of  the  newspaper  copies, 
as  officially  published,  and  from  that  made  his  copy  in  the 
ordinance  record  book;  that  some  time  after  this,  through 
the  frequency  of  calls  for  the  original  ordinance  by  third 
persons,  the  attention  of  the  mayor  and  city  attorney  was 
drawn  to  the  fact  that  it  had  been  lost,  and  the  city  attorney 
undertook  to  make  a  substitute  original  copy,  which  was  to 
be  signed  by  the  mayor  and  clerk,  dated  axid  filed  as  of  the 
date  of  the  original,  and  to  be  to  ail  appearances,  the  orig- 
inal itself;  that  the  city  attorney  mistook  a  prepared  draft 
for  an  ordinance  which  he  had  in  his  office,  for  a  verbatim 
copy  of  the  one  adopted,  and  prepared  his  substitute  copy 
from  that,  instead  of  from  a  printed  copy;  that  this  substi- 
tute, containing  the  variations  noted,  was  signed  by  the 
mayor  and  clerk,  and  dated  and  filed  as  proposed,  and  was 
for  some  time  treated  as  the  true  original;  and  that  an  as- 
sistant in  the  office  of  the  clerk,  after  the  substitute  copy 
had  been  deposited  in  the  files  of  the  clerk's  office,  noticed 
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the  discrepancy  between  it  and  the  recorded  ordinance^  and 
withont  authority  or  instruction  from  any  one,  interlined 
in  the  record  the  word  "qualified,"  and  erased  the  word 
"shall  "and  interlined  the  word"  voting"  in  its  place. 
The  appellant's  objection  to  proof  of  these  facts  was  on  the 
ground  that  the  record  of  the  ordinance  could  not  be  collat- 
erally impeached.  Dill.  Mun.  Corp.,  §g  297-299.  But  we 
hold  that  this  was  not  a  case  of  the  impeachment  of  a  record, 
but  merely  to  determine  what  was  the  record.  The  substi- 
tute copy  made  by  the  city  attorney  was  certainly  not  a 
record;  and  no  more  were  the  interlineations  and  the  eras- 
ure made  by  the  unauthorized  assistant  clerk  a  part  of  a 
record.  The  testimony  went  to  show  these  facts,  and  to  es- 
tablish what  was  the  true  record,  viz. :  the  ordinance  as  cop- 
ied into  the  record  book  by  the  clerk,  from  the  printed  copy, 
before  the  erasure  and  interlineations  were  made;  and  this, 
in  our  judgment,  was  entirely  competent.  This  leaves  the 
ordinance  reading:  "  If  three-fifths  of  the  voters  of  said 
city  of  Seattle  shall  at  said  election  vote  in  favor  of  author- 
izing," etc.,  which,  it  will  be  observed,  is  not  the  language 
of  it  as  presented  in  Metcalfe  v,  Seattle.  Appellants,  there- 
fore, confidently  claim  that,  since  it  is  admitted  that  there 
were  over  four  thousand  persons  in  Seattle  entitled  to  vote 
on  the  4th  day  of  June,  1890,  and  less  than  eight  hundred 
did,  in  fact,  vote,  the  authority  to  bond  the  city  for  water 
works  and  sewers  was  not  granted.  But,  under  our  con- 
struction of  the  word  * '  voter  "  in  Metcalfe  v,  Seaitle,  and 
the  authorities  there  cited,  we  see  no  difference  whatever  in 
meaning,  between  "if  three-fifths  of  the  voters  shall  vote," 
and  "if  three-fifths  of  the  qualified  voters  voting  vote."  The 
word  "  qualified  "  adds  nothing.  Every  voter  is  a  "  quali- 
fied" voter.  And  if  a  voter  is  one  who'votes,  then,  at  aa  elec- 
tion, he  is  a  "voter  voting."  It  was  competent  for  the 
city  of  Seattle  to  be  more  particular  than  the  statute  and 
provide  that,  before  the  proposition  for  public  water  works 
and  sewers  pass,  it  should  be  authorized  by  the  affirmative 
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vote  of  a  majority  of  all  the  persons  entitled  to  vote;  but 
unless  it  has  done  so  in  clear  and  indisputable  language 
it  should  be  taken  to  have  accepted  the  act  of  March  26th, 
as  the  legislature  enacted  it;  and,  in  view  of  the  eager- 
ness with  which  the  legislative  body  of  the  city  have  pur- 
sued the  matter,  we  deem  it  not  likely  that  it  would  seek 
to  make  the  way  to  the  issuance  of  these  bonds  more 
difficult  than  was  necessary  under  the  law. 

5.  The  ordinance,  in  additi9n  to  the  systems  of  water 
works  and  sewers  set  forth,  declared  the  probable  cost,  and 
proposed  the  issue  of  bonds  for  1955,000.  This  was  required 
by  §  2  of  the  act  of  March  26th.  But  the  ordinance  went 
much  further,  and  enacted  many  other  things  not  necessary 
to  it  as  a  complete  ordinance  for  submission.  The  place  of 
payment  was  fixed  at  the  office  of  the  city  treasurer;  the  rate 
of  interest  was  made  five  per  cent. ;  nnd  it  was  ordered  that 
the  bonds  be  disposed  of  at  not  less  than  par.  Now,  it  is 
contended  by  appellants  that  every  feature  of  the  ordinance , 
by  its  submission  to  the  voters,  became  a  condition  prece- 
dent to  the  lawful  issue  of  the  bonds,  under  the  authority 
conferred  by  the  result  of  the  election.  Were  this  point 
held  good,  it  will  be  seen  that  the  whole  scheme  would  be 
very  effectaally  blocked,  for  the  present  at  least.  It  ap- 
pears that  in  accordance  with  the  authority  contained  in 
the  ordinance,  the  mayor  and  the  finance  committee  of  the 
council,  as  soon  as  the  election  of  June  4tli  had  ratified  the 
action  of  the  council,  prepared  to  have  the  bonds  litho- 
graphed, and  advertised  them  for  sale  as  bonds  of  date  July 
1,  1890,  running  twenty  years,  at  five  per  cent. ,  interest  on 
the  first  coupon  from  July  Isl  to  delivery  to  be  deducted. 
The  time  set  for  receiviog  bids  was  July  8,1890;  but  neither 
at  that  time  nor  at  any  subsequent  date  could  any  person  be 
found  to  take  the  bonds  on  the  terms  ofiered,  the  rate  of 
interest  being  lower  than  the  market  commanded  for  that 
class  of  securities.  On  the  19th  of  August,  however,  one 
N.  W.  Halsey,  who  was  in  the  employ  of  the  firm  of  N.  W. 
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Harris  &  Co.,  oiFered,  on  behalf  of  Harris  &  Co.,  to  pur- 
chase the  whole  issue  of  bonds,  providing  that  terms  could 
be  made  so  that,  in  effect,  the  rate  of  interest  could  be  raised 
to  about  five  and  one-third  per  cent.  The  experience  of  the 
mayor  and  finance  committee  had  convinced  them  and  the 
council  that  a  five  per  cent,  bond  could  not  be  negotiated 
at  par,  and  they  were  willing  to  accept  the  oflfer  of  Harris 
&  Co.  But  both  parties  to  the  transaction  were  fearful  that 
the  provisions  of  the  ordinance  were  binding  upon  all  action 
taken  in  furtherance  of  the  issue  of  these  bonds,  and  they 
therefore  resorted  to  a  series  of  clumsy  fictions  to  avoid  the 
effect  of  the  requirements  as  to  the  rate  of  interest  and  sell- 
ing at  par,  the  excuse  on  the  part  of  the  city  officials  being 
the  pressing  need  of  the  people  for  a  larger  supply  of  water 
and  better  sewerage,  the  delay  and  expense  of  another  elec- 
tion, and  the  fact  that  the  credit  of  the  city  had  already 
been  pledged  to  a  large  amount  for  water  machinery  on  the 
faith  that  the  proceeds  of  these  bonds  would  be  immediate- 
Iv  available.  Harris  &  Co.  offered  to  take  the  entire  issue 
of  $955,000,  paying  $350,000  cash;  150,000  October  1st, 
$50,000  November  1st,  and  $505,000  after  January  1, 
1891,  in  installments  of  not  less  than  $10,000  nor  more 
than  $50,000,  as  the  funds  should  be  actually  needed  by 
the  city,  in  paying  for  water  and  sewerage  work,  on  esti- 
mates to  be  furnished  by  the  engineers  in  charge,  with  fif- 
teen days'  notice  of  a  call  for  each  installment;  all  interest 
coupons  from  the  date  of  the  bonds,  July  1,  1890,  to  re- 
main attached  to  the  bonds  uncanceled.  They  further  re- 
quired that  a  commission  of  two  per  cent,  of  $955,000  be 
forthwith  paid  to  Halsey,  in  a  warrant  on  the  general  fund 
of  the  city,  and  that  a  warrant  of  the  city  of  Seattle  for 
$19,100  be  accepted  as  part  of  the  first  payment  of  $350,000 
to  be  made  by  them.  The  place  of  payment  was  to  be 
changed  to  some  national  bank  in  the  city  of  New  York. 

We  agree  with  the  appellants  that  all  of  this  maneuver- 
ing was  simply  a  scheme  to  give  the  bonds  to  Harris  &  Co. 
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at  a  discount,  and  the  appellee  sabstantially  concedes  such 
to  be  the  fact.     In  the  first  place  the  commission  to  Halsej^ 
who  was  the  authorized  agent  of  Harris  &  Co. ,  was  a  rebate 
to  the  purchasers  of  $19,100  from  the  face  of  the  first 
$350,000;  and  secondly,  the  retention  of  all  conpons  was 
an  advance  payment  of   interest  to  the   extent  of  some 
$43,000,  for  a  period  dnring  which  Harris  &  Co.  would 
still  retain  the  purchase  money  and  have  the  full  use  of  it ; 
so  that  the  effect  would  be  that  the  city  of  Seattle,  in  twenty 
years,  would  pay  about  $62,000  more  for  the  use  of  the 
money  than  it  would  had  the  bonds  been  sold  in  strict  ac- 
cord with  the  terms  of  the  ordinance.    This,  doubtless,  was 
the  moving  cause  of  the  appellants'  suit,  and  is  the  most 
strongly  urged  of  all  their  grounds  of   complaint.     The 
council,  by  ordinance,  to  the  formality  of  which  no  objec- 
tion is  raised,  accepted  the  proposition  of  Harris  &  Co. , 
caused  a  warrant  for  $19,100  to  be  drawn  on  the  general 
fund  in  favor  of  Halsey  (which  was  immediately  endorsed 
to  Harris  &  Co,,  and  by  them,  through  Halsey,  turned  in 
on  their  first  payment),  and  were  proceeding  to  the  execu- 
tion of  the  bonds  when  this  action  delayed  all  further  steps. 
Unless  we  hold  that  this  change  of  plan  by  the  council  was 
not  expressly  or  implicitly  forbidden  by  the  law  governing 
their  action,  the  injunction  asked  should  be  granted.    We 
observe,  at  the  outset  of  this  part  of  the  case,  that  no  fnmd 
whatever  is  alleged  against  the  council,  or  any  of  its  mem- 
bers; nor  was  there  any  attempt  to  avoid  the  effect  of  any 
part  of  the  statute,  unless  it  be  what  is  claimed  to  be  its  un- 
written part,  binding  the  council  to  every  provision   of 
ordinance  No.  1343. 

Municipal  corporations  are  almost  invariably  invested 
with  the  power  to  borrow  money.  Very  eminent  jurists 
have  maintained  that  this  power  was  inherent  with  the  idea 
of  a  corporation,  and  needed  not  to  be  granted  specially. 
But  the  rule  is  settled  otherwise,  and  now,  aside  from  con- 
stitutional and  statutory  limitations,  courts  demand  some 
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charter  provisions  on  this  subject  before  they  will  recog* 
nize  indebtedness  of  this  kind.     The  power  to  become  in- 
debted being  made  apparent,  however,  coarts  are  liberal  in 
their  construction  of  statutes  and  constitutional  provisions 
couched  in  general  language,  so  long  as  the  purposes  for 
which  indebtedness  is  created  are  clearly  seen  to  be  munic- 
ipal in  their  character.   The  standard  for  a  county  is,  how- 
ever, measured  by  the  objects  of  its  incorporation;  that  of 
a  school  district  by  an  entirely  different  set  of  objects;  and 
that  of  a  city  or  town  by  the  peculiar  and  infinitely  varied 
needs  of  their  inhabitants,  circumscribed  by  reasonable 
bounds.     Usually  the  wisdom  of  incurring  debt  by  these 
corporations  is  delegated  to  the  legislative  authority  of  each, 
though  there  have  been  exceptions,  in  which  corporations 
have  been  required  by  the  legislature  to  issue  bonds  for 
purposes  foreign  to  their  organization,  and  there  is  a  nu- 
merous class  of  instances  in  which  it  is  common  to  submit 
propositions  to  the  electors  of  the  corporation,  and  thus 
delegate  to  the  body  of  the  people  the  power  to  say  whether 
a  debt  shall  be  incurred  or  not.   This  latter  class,  however, 
is  generally  limited  to  cases  where  the  object  to  be  promo  ted 
is  not  within  the  pui*view  of  legitimate  corporate  purposes, 
though  it  is  of  a  quasi  public  nature.     Our  constitution,  in 
the  most  positive  terms,  has  cut  off  from  every  municipal 
corporation  every  subject  of  expense  and  indebtedness  ex- 
cepting those  which  are  within  the  legitimate  intendment 
of  its  organization ;  and  so  far  as  cities  are  concerned,  it  has 
gone  to  the  extreme  of  restriction,  by  fixing  the  one  and 
one-halfper  cent,  limit,  beyond  which  the  legislative  bodies 
of  those  corporations  cannot  incur  valid  indebtedness  with- 
out the  assent  of  their  constituents.     The  act  of  February 
26,  1890,  undertakes  to  confer   upon   existing  cities  tbe 
power  to  become  indebted  up  to  the  limit  prescribed  by 
§  6,  art.  8,  of  the  constitution;  and,  upon  examination,  we 
find  that  until  the  five  percent,  limit  is  reached  the  council 
have  delegated  to  them  the  whole  matter  of  how,  and  for 
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how  loug,  and  at  what  rate  of  interest  loans  shall  be  nego- 
tiated, and  all  of  the  details;  and  this  is  with  reason,  since 
these  are  business  corporations,  acting,  as  a  general  rale, 
only  through  their  legislative  head,  and  it  is  not  practicable 
to  submit  details  to  the  body  of  voting  inhabitants.  True, 
when  one  and  one-half  per  cent,  has  been  reached,  the 
people  must  be  consulted  as  to  further  l^orrowing  of  money 
or  contracting  indebtedness,  but  the  method  and  other  de- 
tails are  entirely  left  to  the  council,  unless  water-works, 
sewers  or  light  plants  are  contemplated,  when  the  act  of 
March  26th  makes  some  modifications. 

Now  the  power  is  thus  delegated  to  the  municipal  legis- 
lature, with  the  assent  given,  to  proceed  and  "borrow 
money"  or  **  contract  indebtedness,"  it  being  the  sole 
judge  of  the  proper  method,  whether  by  bonds,  or  war- 
rants, or  open  account,  confidence  being  reposed  in  the 
wisdom  and  honor  of  its  members  that  they  will  act  for 
the  best  interest  of  the  community.  No  citizen  or  tax- 
payer can  question,  in  the  courts,  the  uncorrupted  action  of 
his  city  council  in  these  particulars,  as  no  stockholder  can 
dispute  the  doings  of  the  board  of  directors  of  a  private 
corporation  of  which  he  holds  stock,in  the  absence  of  fraud. 
Nor  does  the  law  permit  the  council  of  a  city  to  delegate  to 
the  popular  vote  the  determination  of  any  matter  before  it, 
unless  the  right  to  so  delegate  it  has  been  expressly  con- 
ferred or  enjoined  by  statute.  Ministerial  agents,  with  cer- 
tain limited  discretion,  it  may  appoint,  but  that  is  all.  Now 
turning  to  the  act  of  March  26th,  we  find  that  the  legisla- 
ture saw  fit  to  enlarge  somewhat  on  the  requirement  that 
the  assent  of  voters  should  be  secured  to  the  proposition  to 
borrow  money  or  become  indebted  for  water-works,  sewers 
or  light  plants,  and  prescribed  that  before  the  vote  should 
be  taken  the  plan  of  operation  should  be  adopted  and  the 
probable  cost  estimated  and  certified  to  by  the  council,  in 
the  form  of  an  ordinance.  Here  is  a  mandatory  delegation 
to  the  popular  voice  by  the  legislature  itself.     It  is  not  in 
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the  discretion  of  the  council  to  submit  the  question  to  vote 
or  not;  the  council  is  merely  the  medium  by  which  the 
wish  of  the  people  in  the  matter  is  recorded.  Therefore, 
we  conclude  that  the  council  could  lawfully  submit  to  vote 
only  those  matters  directed  to  be  submitted  by  its  supe- 
rior authority,  the  legislature. 

Appellants  urge  that  to  be  consistent  with  our  decision 
in  Metcalfe  v.  Seattle  we  must  hold  with  them,  since  in 
that  case  we  said,  in  reference  to  the  act  of  March  26th : 
"  The  intention  of  the  act  was,  that  the  people  who  would 
have  to  furnish  the  means  should  be  fully  apprised  of  the 
whole  scheme,  and  that  there  should  be  a  definite,  well 
considered  and  practicable  scheme  presented  for  their  re- 
jection or  adoption,"  they  maintaining  that  the  "scheme" 
submitted  was  to  borrow  $955,000,  net,  running  at  five 
per  cent,  interest.     But  in  using  the  word  ''scheme*'  in 
the  former  opinion  we  had  no  reference  to  any  matter  con- 
nected with  the  bonds  themselves.     Nothing  of  the  kind 
was  involved  in  the  case,  and  our  use  of  the  term  was  as  a 
synonym  for  the  phrase,  "system  or  plan '' employed  in 
g  2  of  the  act,  and  related  wholly  to  the  physical  features 
of  the  proposition,  not  to  the  financial  means  of  accom- 
plishing them.     Touching  that  point,  the  people  have  a 
guaranty  in  the  further  provisions  of   the  statute   that 
bonds  must  be  payable  in  not  more  than  twenty  years,  and 
bear  interest  not  exceeding  six  per  cent. 

It  follows  that  we  hold  the  rate  per  cent.,  the  sale  at  par, 
and  the  place  of  payment  not  to  have  been  necessary  t.o  the 
ordinance;  but  the  question  remains  whether  having  been 
placed  there,  they  must  remain  as  the  unchangeable  rule  of 
the  council's  action.  We  are  cited  to  a  number  of  cases 
which  are  presented  as  sustaining  the  afiSrmati  ve.  State  of 
Illinois  V.  Delajield,  8  Paige,  527,  held  that  a  sale  of 
bonds,  nominally  at  par,  but  allowing  accrued  interest  to 
the  purchaser,  was  not  really  a  sale  at  par,  where  the  stat- 
ute expressly  required  the  par  value  to  be  realized.     We 
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have  held  that  the  plan  here  proposed  would  not  be  a  sale 
at  par.  Cotvdrey  v.  Cane<plea,  16  Fed.  Rep.  532,  fairly  rep- 
resents the  other  cases  cited,  all  of  which,  without  excep- 
tion, are  cases  growing  out  of  the  issue  of  municipal  bonds 
in  aid  of  railroad  or  other  quasi  public  corporations;  and 
the  judge  in  that  case  clearly  states  the  ground  of  differ- 
ence in  the  treatment  of  bonds  of  that  class,  and  those 
issued  for  purely  municipal  purposes.  He  says:  "The 
authority  of  a  majority  of  the  tax-payers  of  a  town  to  in* 
cumber  the  property  of  a  minority  against  their  will,  in  aid 
of  a  railroad  or  other  corporation,  receives  no  countenance 
from  the  principles  of  the  common  law.  Every  step,  there* 
fore,  required  by  the  statute  must  be  in  strict  conformity 
therewith."  In  Lawaon  v.  Schnellen,  33  Wis.  288,  the 
statute  required  the  written  proposition  of  the  railroad 
company  to  be  submitted  to  a  votd  of  the  people,  and  the 
court  held  that  if  the  proposition  was  assented  to  it  became 
a  contract  which  could  not  be  altered  by  county  commis- 
sioners. Douglas  Co,  v.  Walhridge,  38  Wis.  179,  was  of  the 
same  character.  Jackson  Co,  v.  Brush,  77111.  69,  held 
that  railroad  aid  bonds  should  not  be  delivered  until  the 
conditions  precedent,  which  had  been  made  a  part  of  the 
contract  between  the  county  and  the  company,  had  been 
fully  complied  with. 

The  remarks  of  High  on  Injunctions,  vol.  2,  g  1289,  and 
of  Dillon  on  Municipal  Corporations,  g  91,  and  Dillon  on 
Municipal  Bonds,  §§  6,et  seq.,  are  all  directed  to  this  class 
of  corporation  aid  bonds,  the  latter  volume  being  entirely 
devoted  to  them ;  and  the  gist  of  these  cases  and  authori- 
ties so  far  as  they  have  any  bearing  here,  is,  that  if  a  rail- 
road or  other  company  is  aided  by  such  bonds,  the 
propositions  submitted  to  the  vote  of  the  people,  whether 
originating  in  the  statute  or  with  the  municipal  agents,  or 
from  the  corporation,  became  a  part  of  the  contract  be- 
tween the  two  corporations,  and  follow  the  bonds  as  the 
law  of  their  issuance.     But  here  we  have  no  element  of  con- 
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tract  whatever,  and  the  authority  of  a  majority  of  the  vot- 
era  to  eocumber  the  property  of  the  minority,  even  against 
their  will,  in  furtherance  of  municipal  objects  and  im- 
provements, receives  the  broadest  countenance  from  the 
principles  of  the  common  law.  There  is  no  reason,  which 
commends  itself  to  our  judgment,  for  holding  that  those 
parts  of  ordinance  1343  referring  to  the  details  of  the  ne- 
gotiation should  be  inviolate,  and  not  subject  to  amend- 
ment in  the  manner  adopted  when  it  was  found  that  no  one 
would  take  five  per  cent,  bonds  at  par.  We  still  have  to 
consider  the  alleged  post-dating  of  the  bonds;  but,  aside 
from  that,  it  is  conceded  that  the  motive  of  those  engaged 
in  the  transaction  was  fair,  and  the  actual  result  to  the  city 
of  Seattle  was  a  rate  of  interest  higher  by  about  one-third 
of  one  per  cent,  per  annum,  and  two-thirds  of  one  per 
cent,  less  than  the  rate  recognized  by  the  statute.  It 
would  certainly  have  been  far  better  had  the  council,  see- 
ing their  dilemma,  met  the  fact  that  five  per  cent,  bonds 
could  not  be  marketed  at  par  with  a  new  ordinance  author- 
izing their  negotiation  at  the  best  rate  obtainable  under 
six  per  cent.  They  would  have  been  subjected  to  far  less 
criticism,  and  the  record  here  would  have  baen  much  less 
involved. 

6.  The  statute  requires  that  such  bonds  shall  *' bear  the 
date  of  their  issue,"  and  it  has  become  a  question  in  this 
case  what  the  date  of  issue  is,  since  the  bonds  were  pre- 
pared with  the  date  July  1,  1890,  and  the  contract  with 
Harris  &  Co.  requires  that  the  coupons  remain  intact  from 
that  date,  although  none  of  the  bonds  have  been  delivered, 
aiiil  some  of  them  will  not  be  delivered  for  many  months. 
In  fiaaucial  parlance  the  term  *' issue"  seems  to  have  two 
phases  of  meaning.  "Date  of  issue,"  when  applied  to 
notes,  bonds,  etc.,  of  a  series,  usually  means  the  arbitrary 
date  fixed  as  the  beginning  of  the  term  for  which  they  run, 
without  reference  to  the  precise  time  when  convenience  or 
the  state  of  the  market  may  permit  of  their  sale  or  deliverv. 
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and  we  see  no  reason  why  the  act  of  March  26,  1890, 
should  not  haye  that  interpretation.  When  the  bonds  are 
delivered  to  the  purchaser,  they  will  be  ' 'issued '*  to  him, 
which  is  the  other  meaning  of  the  term.  Usually  the 
question  of  interest  from  the  date  of  issue  to  the  time  of 
sale  of  bonds  is  adjusted  by  payment  of  the  face  and  in- 
terest by  the  purchaser,  or  the  removal  of  coupons.  But 
here  the  contract  stipulates  that  the  coupons  shall  remain 
uncanceled;  it  was  a  fair  contract,  and  there  can  be  no 
wrong  done  if  the  term  of  some  of  the  bonds  in  the  hands 
of  purchasers  is  somethiug  less  than  twenty  years.  No  of- 
ficer has  sought  to  evade  any  statute  affecting  these  bonds 
which  came  into  operation  since  the  date  of  issue,  as  was 
the  case  in  Anthany  v.  County  of  Jasper^  101  U.  S.  693; 
nor  did  a  person,  not  an  officer  of  the  corporation  at  the 
time  of  signing,  affix  his  name  to  the  bonds,  as  an  officer, 
to  avoid  the  refusal  of  the  acting  officer  to  sign,  as  oc- 
curred in  Coler  v.  Cleburne,  131 U.  S.  162.  Under  the  cir- 
cumstances, the  dat-e  July  1st  was  not  an  unreasonable 
date,  and  complied  with  the  law  in  that  respect. 

7.  The  act  of  March  26th,  among  other  formalities,  re- 
quired the  bonds  to  be  signed  by  the  mayor  of  the  city ; 
but  pending  the  disposal  of  bonds  a  municipal  election  was 
held  July  14th,  at  which  Harry  White  was  elected  mayor. 
As  he  was  not  the  mayor  July  1st,  appellants  maintain  that 
he  cannot  consistently  sign  them  under  that  date  of  issue. 
But  if  the  bonds  are  valid,  although  not  executed  and  de- 
livered at  the  precise  date  of  issue,  it  follows  that  the 
officer  in  office  when  the  occasion  arrived  for  executing 
them  would  be  the  proper  party  to  affix  the  official  signa- 
ture of  the  mayor.  In  Weyauioega  v.  Ayling,  99  U.  8. 
112,  the  bonds  of  a  town  bore  date  June  1st,  and  were  signed 
by  the  chairman  of  the  board  of  supervisors,  and  by  the 
town  clerk;  but  the  person  signing  as  clerk  did  not  sign  un- 
til July  13th,  at  which  date  he  had  ceased  to  be  town  clerk. 
Still  the  supreme  court  held  the  bonds  good, presuming  that 
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the  bonds  were  delivered  with  the  assent  of  the  then 
clerk;  certainly  a  far  more  extreme  case  than  that  under 
consideration.  Coler  v.  Cleburne,  131  U.  S.  162,  seems 
to  be,  in  some  of  its  features  at  least,  on  all  fours  with 
this  case.  The  city  of  Cleburne,  Texas,  in  September, 
1883,  contracted  to  pay  city  bonds  for  the  erection 
of  water-works,  the  bonds  to  bear  date  January  1,  1884. 
The  works  were  not  ready  for  acceptance  until  July  3, 1884, 
when  the  person  who  had  been  the  mayor  on  January  1st, 
had  gone  out  of  office,  and  his  successor  was  acting.  The 
statute  of  Texas  required  such  bonds  to  be  signed  by  the 
mayor;  but  the  city  council  argued  that  the  mayor  at  the 
date  of  the  bonds  should  sign  them,  even  though  he  had 
gone  out  of  office,  and  they  passed  a  resolution  requesting 
him  to  sign  them,  with  which  he  complied.  An  innocent 
holder  had  brought  suit  upon  unpaid  coupons  of  these 
bonds;  but  the  supreme  court  held,  without  dissent,  that 
no  person  but  the  mayor  of  the  city  could  lawfully  sign  the 
bonds,  although  thus  formally  requested  to  do  so  by  the 
council,  and  that  they  were  therefore  void.  The  court, 
however,  nowhere  hints  that,  because  the  term  of  the  mayor 
in  office  January  1st,  had  expired*  in  April,  no  bonds  bear- 
ing date  January  1st,  could  be  issued  by  the  city  of  Cle- 
burne, and  we  have  found  no  authority  sustaining  such  a 
proposition. 

Upon  all  this  branch  of  the  case,  we  can  frame  no  better 
reason  for  our  judgment  for  the  appellee  than  is  contained 
in  §  6  of  the  act  of  March  26th,  in  the  words,  "  such  bonds 
shall  be  sold  in  such  manner  as  the  corporate  authorities 
shall  deem  for  the  best  interest  of  the  city  or  town.** 

The  judgment  of  the  superior  court  is  affirmed,  with 
costs  to  appellee. 

HoYT,  Scott  and  Dunbar,  JJ.,  concur. 

Anders,  0.  J.,  not  sitting. 
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[No.  99.     Decided  October  23, 1890.] 

Mary  E.  Coffer  alias  Mollie  Eosencrans  v.  The  Ter- 
ritory OF  Washington. 

NUISANGB  —  HOUSE  OF  ILL- FAME  —  ABATEMENT. 

The  lessee  of  certain  premises  indicted  for  maintaining  a  nuisance 

thereon  by  keeping  a  house  of  ill-fame,  pleaded  guilty  thereto,  and 

an    order    waA    issued    to    the    sheriff  to  abate  the  same.     Before 

the  sheriff  attempted    to  execute  the  order,  the   lessee  surrendered 

possession  of  the  premises  to  the  owner,  the  plaintiff  in  error  herein. 

About  five  months  after  the  order  was  issued,  the  sheriff  placed  a 

keeper  in  charge  of   the  premises,  and  after  keeping  him  there  for 

some  time  at  an  alleged  expense  of  five  dollars  per  day,  the  sheriff 

made  an  affidavit  alleging  that  on    investigation  he  had  discovered 

that  the  nuisance  was  being  continued  by  plaintiff  in  error,  and  that 

he  bad  been  obli{(ed  to  place  a  keeper  in  charge,  and  asking  that  an 

order  be  isined  against  her  to  show  cause  why  an  execution  should 

not  iasae  against  her  property  to   pay  the  costs  and    charges  so  in- 

earred.    The  plaintiff  in  error  demurred    to  said    affidavit,  the  de- 

marrer  was  overruled,   and    judgment    given   against   her  for  said 

ezpenaes.     Hdd,  That  the  keeping  of  a  house  of  ill-fame  on  the 

premiaes  by  plaintiff  in  error  was  not  a  continuance  of  the  nuisance 

for  which  her  lessee  had  been  indicted,  and  she  could  not  be  held 

responaible  without  a  regular  proceeding  against  her. 

(326) 


326  COFFER  v.  TERRITORY. 


Opinion  of  the  Court — Andbbjs,  C.  J.  [1  Wash. 


1  ft» 

l«35    lOOj 


Error  to  District  Court,  Pierce  County. 
The  facts  are  fully  stated  in  the  opinion. 

Struve^  Haines  &  McMicken,  for  plaintiff  in  error. 

W.  H,  Sndl,  Prosecuting  Attorney,  for  The  Territory. 

The  opinion  of  the  court  was  delivered  by 

Akdebs,  C  J.  — This  case  is  aui  generis.  Itappearsfrom 
the  record  that  some  time  prior  to  October  10,  1888,  the 
plaintiff  in  error  being  the  owner  of  certain  premises  known 
as  Number  1130  C  street,  in  the  city  of  Tacoma,  in  Pierce 
county,  leased  the  same  to  one  Nettie  Pamell,.  who,  on  said 
date,  was  indicted  for  maintaining  a  nuisance  on  the  prem- 
ises by  keeping  a  hou  ^e  of  ill-fame.  To  this  indictment 
the  defendant,  Nettie  Parnell,  pleaded  guilty,  and  thereafter 
on  the  19th  day  of  October,  1888,  an  order  was  made  by 
the  court,  directed  to  the  sheriff  of  Pierce  county,  to  abate 
said  nuisance.  The  plaintiff  in  error  was  not  made  a  party 
to  the  action .  Whether  she  resided  in  Tacoma  or  elsewhere, 
at  the  time,  is  not  shown  by  the  record.  Soon  after  the 
issuance  of  said  order,  Nettie  Parnell  vacated  the  premises 
and  turned  the  same  over  to  her  lessor,  the  plaintiff  in  error, 
who  went  into  possession  and  continued  to  reside  therein 
up  to  the  rendition  of  the  judgment  by  the  court  below  in  this 
proceeding.  It  nowhere  appears  in  the  record,.that  the  order 
to  the  sheriff  of  October  19, 1888,  to  abate  the  nuisance  for 
the  maintaining  of  which  Nettie  Parnell  was  indicted,  waa 
ever  executed  by  the  sheriff;  but  it  does  appear  that  on  the 
4th  day  of  March,  1889;  and  long  after  the  defendant  had 
ceased  to  occupy  or  control  the  premises,  he  placed  a  keeper 
in  the  house  without  the  consent  and  against  the  will  of  the 
owner  thereof,  the  plaintiff  in  error,  and  so  continued  him 
there  until  the  23d  day  of  April  following,  at  an  alleged 
expense  of  five  dollars  per  day.  Up  to  this  time  the  plain* 
tiff  in  error  had  been  charged  with  no  violation  of  law,  m 
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any  manner  pointed  out  by  oar  statutes.  On  the  7th  day 
of  May,  1889,  however,  the  said  sheriff  iiled  with  the  olerk 
of  the  district  court,  holding  terms  at  Taooma,  an  affidavit 
setting  forth  the  issuing  of  the  order  of  October  19,  1888, 
above  mentioned,  for  the  abatement  of  the  nuisance,  and 
alleging  that,  on  investigation  he  bad  discovered  that  the 
nuisance  was  being  continued  by  the  plaintiff  in  error,  and 
in  consequence  thereof  he  had  been  obliged  to  place  a 
keeper  in  charge  of  the  premises  during  the  period  above 
specified,  at  an  expense  of  five  dollars  per  day,  and  that 
he  would  be  obliged,  on  account  of  the  continuance  of  such 
nuisance,  to  retain  such  keeper  therein,  and  concluding  with 
a  prayer  that  an  order  be  issued  to  the  plaintiff  in  error  to 
show  cause  why  an  execution  should  not  issue  against  her 
property  to  satisfy  the  costs  and  charges  so  incurred.  Upon 
motion  of  the  prosecuting  attorney,  based  upon  this  affi- 
davit, the  court  made  and  entered  an  order  citing  her  to 
appear  on  the  10th  of  May,  1889,  and  show  cause  why  an 
execution  should  not  issue  against  her  property,  as  prayed 
for  in  the  affidavit.  On  that  day  the  defendant  appeared 
and  demurred  to  the  affidavit.  Her  demurrer  was  over- 
ruled, and  exception  duly  taken  and  allowed  by  the  court. 
The  hearing  then  proceeded  by  the  examination  of  witneses, 
after  which  judgment  was  rendered  against  the  defendant 
for  the  sum  of  1514.60,  being  the  costs  and  expenses  of 
abating  said  nuisance,  and  execution  ordered  thereon.  From 
this  judgment  defendant  appeals  to  this  court,  and  assigns 
for  error  the  making  of  the  order  to  show  cause;  the  over- 
ruling of  the  demurrer  to  the  affidavit;  the  entering  of 
judgment  against  the  defendant,  and   ordering  execution. 

The  only  charge  attempted  to  be  made  against  the  de- 
fendant in  the  court  below  was  that  contained  in  the  affi- 
davit of  the  sheriff,  and  that  was  manifestly  iusnfficientin 
law  to  warrant  the  subsequent  action  of  the  court.  The 
evident  object  of  the  affidavit  was,  not  to  charge  the  plain- 
tiff in  error  with  the  commission  of  an  offense  against  the 
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law,  but  to  obtain  an  order  from  the  court  to  enable  the 
sheriff  to  collect  from  her  the  expenses  of  abating  a  nui- 
sance carried  on  or  maintained  by  a  third  party,  and  which, 
as  we  have  before  stated,  was  never  abated  at  all  by  him. 
It  is  true,  the  house  itself  in  which  the  nuisance  had  been 
maintained  by  Nettie  Parnell,  was  taken  charge  of  by  the 
sheriff's  deputy  for  a  considerable  length  of  time,  and,  as  it 
seems,  at  no  inconsiderable  expense;  but  that  was  in  no 
sense  an  execution  of  the  order  of  the  court.  No  such 
methods  are  sanctioned  either  by  custom  or  the  law.  Un- 
der the  circumstances  of  this  case,  this  keeper  had  no  more 
right  to  invade  or  take  possession  of  the  premises  of  the 
plaintiff  in  error  than  any  other  stranger.  And  in  so  doing 
he  was  a  mere  trespasser,  whatever  may  have  been  her 
character  or  reputation. 

If  she  was  guilty  of  contriving  or  maintaining  a  public 
nuisance  at  the  place  indicated  by  the  affidavit,  or  elsewhere, 
a  formal  complaint  should  have  been  made  against  her,  be- 
fore a  committing  magistrate,  or  the  grand  jury,  charging 
her  with  the  commission  of  the  crime.  She  could  then 
legally  have  been  held  to  appear  before  the  district  court 
to  answer  the  accusation.  Had  this  been  done,  and  had 
she  been  indicted  and  convicted  of  the  offense  charged,  it 
would  then  have  been  properly  in  the  discretion  of  the  court 
before  whom  the  action  was  tried  to  issue  a  warrant  for 
the  abatement  of  the  nuisance,  at  the  cost  of  the  defendant. 
See  Code,  §g  1248-9.  Under  no  other  circumstances  would 
the  court  be  authorized  to  issue  such  an  order.  Indeed, 
even  after  conviction,  the  court  should  not  in  all  cases  issue 
a  warrant  or  order  of  abatement.  The  judgment  should 
be  adapted  to  the  nature  and  circumstances  of  the  case. 
Where  the  building  or  structure  complained  of  is  itself  a 
nuisance,  the  court  will,  if  necessary,  order  its  removal  or 
destruction.  But  where  the  use  of  the  building  constitutes 
a  nuisance  whose  effects  are  merely  immoral  and  intangible, 
such  nuisance  can  only  be  abated  by  the  administration  of 
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snch  punishment  as  will  be  likely  to  caase  the  guilty  party 
to  desist.  Wood,  Nois.  (2d  ed.),  pp.  43-45.  Under  oar 
statates  especially,  the  judgment  of  the  court  after  convic- 
tion would  almost  certainly  result  in  the  abatement  of  a 
nnisance  of  a  character  growing  out  of  the  conduct  of  the 
defendant.     Upon  conviction,  the  judgment  of  the  court 

should  be,  in  effect,  that  the  defendant  pay  a  fine  of 

dollars  and  the  costs  of  prosecution,  and  (when  expedient 
or  necessary)  forthwith  abate  the  nuisance  at  his  own  costs, 
and  stand  committed  to  the  custody  of  the  sheriff  until  the 
fine  and  costs  be  paid  or  secured,as  provided  by  law.  Code, 
gg  1119,  1247-9;  Wood,  Nuis.,  p.  992-3.  And  should  any 
defendant,  ordered  into  custody  of  the  sheriff,  fail  to  pay  or 
secure  the  payment  of  the  fine  and  costs  adjudged  against 
him,  before  the  final  adjournment  of  the  court,  he  may  then 
be  imprisoned  in  the  county  jail  until  such  fine  and  costs 
are  paid  or  secured,  until  he  has  been  imprisoned  one  day 
for  every  three  dollars  of  such  fine  and  costs.  Code,  g  1125. 

If  the  plaintiff  in  error  had  been  indicted,  tried, convicted 
and  sentenced,  according  to  law,  it  seems  hardly  probable 
that  it  would  have  become  necessary,  even  if  proper,  to 
place  her  under  the  surveillance  of  a  deputy  sheriff,  or  any 
other  person,  in  order  to  abate  the  nuisance  complained  of. 
The  fundamental  error  committed  by  the  learned  judge  in 
this  proceeding  consisted  in  his  assuming  that  the  conduct 
of  the  plaintiff  in  error  at  Number  1130  G  street,  Tacoma, 
being  of  like  character  with  that  of  Nettie  Parnell  at  the 
same  place,  amounted  to  the  continuance  of  the  nuisance 
for  the  maintaining  of  which  the  latter  was  indicted.  The 
acts  and  conduct  of  Mary  E.  Goffer  were  not  the  acts  or 
conduct  of  Nettie  Parnell,  though  they  may  have  been  of 
like  character.  Nor  was  the  one  in  any  manner  whatever 
responsible  for  the  acts  of  the  other.  The  former  may,  in 
fact,  have  been  guilty  of  a  violation  of  the  law  concerning 
nuisances,  but  that  could  only  be  legally  determined  by  the 
verdict  of  a  jury,  a  jury  not  having  been  waived,  or  on  her 
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plea  of  guilty.  The  fact  is,  she  had  a  hearing  before  the 
coart,  bat  no  formal  and  legal  trial.  She  appeared  by 
coansely  who  demurred  and  objected  to  the  whole  proceed- 
ing. The  demurrer  should  have  been  sustained,  and  no 
judgment  should  have  been  entered  against  the  plaintiff  in 
error. 

For  the  foregoing  reasons,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  dismissd  with  costs, 
and  it  is  so  ordered. 

HoYT,  SooTT,  DuNBAB  and  Stiles,  JJ.,  concur. 
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[No.  55.    Decided  October  27,  1890.] 

The  Skagit  Eailway  and  Lumber  Compani  v. 

H.  D.  Cole. 

APFBALS — PRACTICE  —  BULBS  OF  COURT. 

As  the  constitation  of  this  state  provides  that  the  supreme  court 
shall  always  be  open  for  the  transaction  of  business,  except  on  non- 
judicial days,  there  are  no  terms  of  the  supreme  court  in  the  sense 
in  which  they  were  formerly  held,  but  only  a  division  of  its  sittings 
into  sessions.  Hence,  §  400,  Code  Wash.  T.,  requiring  causes  to  be 
filed  in  this  court  fifteen  days  before  the  first  day  of  the  next  suc- 
ceeding term,  no  longer  applies  in  such  cases. 

There  being  no  statute  prescribing  the  time  within  which  the 
transcript  on  appeal  must  be  filed  in  the  supreme  court,  reference 
must  be  had  to  the  rules  of  this  court  to  determine  the  time  within 
which  the  transcript  should  be  prepared  and  filed. 

If  sufiicient  cause  is  shown  for  the  failure  of  appellant  to  file  his 
briefs,  as  required  by  the  rules  of  this  court,  the  court  will  deny  a 
motion  to  affirm  the  judgment,  and  will  grant  appellant  an  exten- 
sion of  time  within  which  to  file  briefs. 

Appeal  from  Superior  Court,  SkagU  County. 

Motion  by  appellee  to  aflSroi  the  judgment  of  the  supe- 
rior court.     The  facts  sufficiently  appear  in  the  opinion. 
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</.  C.  Haines  J  for  appellant. 
Ronald  A  Piles,  for  appellee. 

The  opinion  of  the  coart  was  delivered  by 

Scott,  J.  — Appellee  moves  to  affirm  the  judgment  for 
the  following  reasons :  That  the  appellant  failed  to  cause  a 
transcript  to  be  prepared;  and  also  failed  to  file  its  briefs 
within  the  required  time;  and  he  alleges  that  the  same  was 
due  to  the  negligence  of  appellant.  Judgment  was  ren- 
dered in  the  court  below  December  19,  1889,  and  on  the 
same  day  appellant  gave  notice  of  appeal  to  this  court  un- 
der the  act  passed  in  1883. 

Although  the  motion  purports  to  be  based  solely  upon 
the  rules  of  this  court,  counsel  for  appellee,  in  his  argu- 
ment, cites  us  to  §  460  of  the  code,  which  required  causes 
te  be  filed  fifteen  days  before  the  first  day  of  the  next  suc- 
ceeding term,  etc.,  and  also  to  the  case  of  Haas  v.  Gaddis, 
ante,  p.  89,  decided  by  us  regarding  the  same.  Since  that 
case  was  appealed,  our  constitution  has  been  adopted,  which 
provides  that  the  supreme  court  shall  always  be  open  for 
the  transaction  of  business  except  on  non-judicial  days. 
Consequently  there  are  no  terms  of  the  supreme  court,  in 
the  sense  in  which  they  were  formerly  held,  but  only  a  di- 
vision of  our  sittings  into  sessions  to  facilit^ate  the  orderly 
arrangement  and  dispatch  of  business  for  the  convenience 
of  all  concerned,  and  the  authority  cited  no  longer  applies. 
This  being  so,  we  can  look  only  to  our  rules  for  guidance 
in  this  matter. 

It  appears  by  the  record  that  the  statement  of  facts  was 
settled  March  12,  1890,  and  the  cause  was  filed  in  this 
court  on  May  16th,  following.  Prior  thereto,  on  May  9th, 
appellee  filed  his  motion  aforesaid.  Bules  6  and  9  of 
this  court,  which  went  into  effect  March  1st  last,  are  the 
only  ones  bearing  upon  this  subject.  The  motion  was  not 
called  up  for  hearing  by  either  party  until  the  present  ses- 
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sion,  and  now  appellee,  as  an  additional  reason  for  granting 
it,  calls  oar  attention  to  the  fact  that  appellant  has  not  as 
yet  filed  a  brief  nor  made  any  application  to  be  allowed  to 
file  one  until  this  hearing.  We  are  all  of  the  opinion  that 
the  motion  must  be  determined  by  the  status  of  the  case  at 
the  time  the  motion  was  filed,  and,  as  a  matter  of  practice, 
we  think  appellant  could  well  wait  the  hearing,  and  make 
its  application  at  such  time  for  permission  to  file  its  briefs, 
based  upon  such  a  showing  by  way  of  excuse  for  the  fail- 
ure to  file  within  time  as  it  could  make.  The  statute 
(Session  Laws  1889-90,  p.  323,  g  12)  authorizes  this  court 
to  make  such  rules  as  shall  be  deemed  most  conducive  to 
the  administration  of  justice,  except  as  otherwise  provided 
by  law,  and,  as  at  said  time  there  was  no  law  relating  to 
such  proceedings  in  this  particular,  rules  6  and  9  were  ac- 
cordingly duly  authorized,  and,  doubtless,  could  have  been 
adopted  in  the  absence  of  any  express  power  conferred  by 
the  legislature.  The  same  have  not  been  abrogated  by 
statute,  or  otherwise,  but,  if  anything,  have  been  confirmed 
by  subsequent  legislation.  See  the  act  to  be  found  at  page 
333  of  the  same  session  laws,  more  particularly  g  7.  Sec- 
tion 2  of  this  act,  however,  makes  some  changes  in  the  giv- 
ing of  the  notice  of  appeal,  and  §  3  in  efi^ect  requires  the 
transcript  to  be  certified  when  made;  as  to  these  matters 
rule  6  should  now  be  read  in  the  light  of  those  sections,  in 
cases  appealed  since  June  26th  last,  the  act  having  gone 
into  effect  June  27th.  Bule  9  contains  the  following  pro- 
vision: *' In  cases  appealed  to  this  court  since  the  last 
term  of  the  supreme  court  of  Washington  Territory,  and  in 
which  no  transcripts  or  briefs  have  been  filed,  parties  shall 
have  the  time  fixed  by  rule  6  in  which  to  cause  transcripts 
to  be  prepared,  and  in  which  to  serve  and  file  briefs.  *' 
This  would  extend  the  time  for  filing  appellant*s  brief 
in  this  case  thirty  days  from  March  17th,  the  time  when 
the  rules  went  into  effect.  The  appellee  would  have 
twenty  days  thereafter  within  which  to  file  his  briefs,  and 
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the  appellant  ten  days  more  to  file  a  reply  brief,  making  in 
all  sixty  days  from  March  17th.  Bale  6  farther  provider 
that  the  transcript  shall  remain  on  file  in  the  office  of  the 
clerk  of  the  superior  couii)  until  all  the  briefs  are  filed. 
No  briefs  having  been  filed  in  the  superior  court  clerk's 
office,  said  clerk  sent  the  record  to  this  court,  and  it  was  filed 
here  on  the  last  day  within  which  to  file  briefs.  It  was 
sent  somewhat  in  advance  of  the  time  prescribed  by  rule 
6^  as  in  this  instance  it  should  have  remained  on  file  in  the 
lower  court  for  the  full  period  of  sixty  days  after  March 
17ih.  Where  no  bill  of  exceptions  or  statement  of  facts  is 
settled,  the  time  would  be  ten  days  less,  and,  except  as  to 
those  cases  where  the  clause  in  rule  9,  quoted,  applies,  the 
time  would  run  from  the  giving  of  the  notice  of  appeal,  or 
the  settlement  of  a  bill  of  exceptions  or  a  statement  of  facts 
in  those  cases  where  the  same  are  settled. 

As  to  the  time  of  the  preparation  of  the  transcript  at 
which  the  motion  was  directed,  no  proof  has  been  submitted 
to  us.  The  only  law  in  force  at  that  time  relating  thereto 
is  found  in  g  1  at  page  59  of  the  Session  Laws  of  1883, 
which,  in  effect,  requires  the  clerk  to  make  the  transcript 
within  a  reasonable  time  after  the  giving  of  the  notice  of 
appeal,  and  to  cause  the  same  to  be  filed  with  the  clerk  of 
the  supreme  court  within  the  time  allowed  by  law.  As 
said  in  Hclos  v.  Gaddis,  g  460  of  the  code  is  the  only  place 
where  the  time  of  filing  was  prescribed,  and  that  is  not 
applicable  to  this  case,  owing  to  the  fact  that  terms  had 
previously  been  abolished.  This  court  has  at  all  times 
recognized  the  uncertainty  of  the  state  of  the  practice  ex- 
isting during  the  period  of  transition  from  a  territorial  to 
a  state  government,  and,  owing  to  the  consequent  embar- 
rassment attorneys  and  litigants  were  placed  under,  has 
been  as  lenient  in  each  particular  case  as  the  circumstances 
thereof  would  permit,  and  also  had  the  same  in  view  when 
the  rules  of  practice  referred  to  were  adopted,  notably  the 
clause  mentioned  of  rule  9.    It  is  evidently  within  the  pur- 
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view  of  the  laws  relating  to  the  practice,  and  is  also  the 
opinion  of  the  coart,  that  technical  omissions  or  imperfec- 
tions in  the  procedare  shoald  not  be  allowed  to  defeat  the 
ends  of  justice  or  prevent  a  bearing  upon  the  merits,  yet  a 
dae  regard  mast  be  had  to  the  requirements  of  the  statutes 
and  rules  relating  thereto,  and  flagrant  or  willful  violations 
shoald  not  be  allowed  to  go  unnoticed.  Under  the  1883 
act  the  statement  could  have  been  settled  at  any  time 
within  a  reasonable  time  after  judgment,  upon  giving  ten 
days'  notice  thereof,  said  act  only  having  required  notice 
of  such  settlement  to  have  been  given  within  thirty  days 
after  the  rendition  of  judgment,  and  not  prescribing  the 
time  within  which  settlement  should  be  made.  Under  the 
law  as  it  now  exists  (see  g  4,  p.  334,  Session  Laws  1889- 
90),  the  time  of  settlement  is  fixed  and  limited,  and  can 
only  be  extended  by  the  superior  court  or  judge  for  suffi- 
cient reason ,  or  by  consent  of  parties.  This  law  was  not 
in  force  when  this  appeal  was  taken.  No  point  is  made  in 
the  motion,  however,  that  the  statement  was  not  settled 
within  a  reasonable  time,  and  we  allude  to  these  matters 
only  to  aid  in  arriving  at  an  understanding  of  the  practice. 
The  rule  requires  the  transcript  to  be  prepared  within 
thirty  days  after  the  giving  of  the  notice  of  appeal,  but 
does  not  require  it  to  be  filed  in  this  coart  until  after  the 
time  for  filing  briefs  has  expired. 

We  must  presume  in  this  case,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  transcript  was  prepared 
within  the  time  allowed  by  rule  6,  as  aided  by  rule  9,  in 
this  instance,  that  is,  within  thirty  days  after  March  17th. 
The  clerk's  certificate  thereto,  made  May  13th,  is  not  any 
evidence  of  the  time  when  the  transcript  was  actually  pre- 
pared, as  at  that  time  he  could  make  and  append  his  cer- 
tificate any  time  before  the  cause  should  be  transmitted  to 
this  court,  rule  6  only  relating  to  the  time  of  making  the 
transcript,  and  no  rule  or  statate  then  in  force  fixed  the 
particular  time  when  the  certificate  should  be  made.     We 
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shoald  be  loth  to  affirm  the  judgment,  however,  or  to  dis- 
miss an  appeal  for  that  reason,  even  if  it  did  appear  that 
the  transcript  was  not  prepared  within  the  thirty  days  al- 
lowed therefor,  where  no  delay  was  occasioned  thereby, 
and  certainly  would  not  do  so  where  a  sufficient  reason  is 
shown  for  the  failure.     In  fact,  the  only  reason  appearing 
to  us  for  requiring  the  transcript  to  be  prepared  in  advance 
of  the  settlement  of  the  statement  of  facts,  or  the  time  al- 
lowed therefor,  is  to  promote  the  dispatch  of  such  business 
and  for  the  convenience  of  the  court  below  and  the  parties 
in  settling  the  statement  or  bill  of  exceptions,  and  of  the 
parties  in  preparing  briefs.     Section  3  of  the  act  last  cited 
requires  the  superior  court  clerk  to  make  and  certify  the 
transcript  as  soon  as  may  be  in  the  due  course  of  business, 
after  the  notice  of  appeal  is  given  or  filed,  but  does  not 
otherwise  fix  the  time,  and  the  same  sanction  requires  such 
clerk  to  cause  the  transcript  to  be  filed  with  the  clerk  of 
the  supreme  court  within  the  time  provided  by  law. 
There  is  no  statute  prescribing  the  time  within  which  the 
transcript  must  be  filed  in  this  court,  and  reference  must 
still  be  had  to  rule  6  to  determine  the  time  within  which 
the  transcript  should  be  prepared  and  subsequently  filed 
here. 

As  to  the  failure  of  appellant  to  file  a  brief,  and  by  way  of 
excuse  therefor,  it  makes  a  showing  by  its  present  attorney 
that  the  failure  was  due  to  a  disagreement  between  appel- 
lant and  one  of  its  former  attorneys,  who  seems  to  have 
had  at  that  time  personal  supervision  of  the  case,  and  to 
the  refusal  of  said  attorney  to  act  in  the  premises,  which, 
without  giving  the  details  thereof,  we  deem  a  sufficient 
showing.     The  motion  to  affirm  is  therefore  denied. 

To  determine  this  matter  we  have  been  required  to  ex- 
amine into  a  voluminous  record,which,  in  direct  violation 
of  rule  4  of  this  court,  is  not  indexed,  and  its  pages  are  not 
designated  by  numbers.  These  omirtsions  have  seriously 
inconvenienced *the  court,  and  unless  supplied  will  further 
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embarrass  ns  and  the  appellee  upon  final  hearing.  As  a 
condition  precedent  to  any  further  proceedings  in  the  cause 
by  appellant,  we  shall  require  it  to  pay  to  appellee  fifty 
dollars  within  twelve  days  from  this  time,  after  which  pay- 
ment and  within  said  time  appellant  may  serve  and  file  its 
brief.  Appellee  shall  have  eight  days  thereafter  within 
which  to  serve  and  file  his  brief,  the  appellant  five  days 
more  to  serve  and  file  a  reply  brief.  Appellant  shall  also 
within  twenty-five  days  herefrom  prepare  a  proper  index 
to  said  record  and  cause  its  pages  to  be  numbered. 

Andebs,  C.  J.,  and  Hoyt,  and  Stiles  JJ.,  concur. 

DuNBAB,  J.,  not  sitting. 
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[No.  75.    Decided  October  28,  1890.] 

John  Linbeok  v.  The  State  of  Washington. 

BURGLARY  —  INFORMATION  —  INSTRUCTIONS  —  CHARGING  JURY  IN 

dbfbndant's  ABSENCB. 

An  information  which  charges  that  the  defendant  in  the  night- 
time did  unlawfully  break  and  unlawfully  enter  the  dwelling-hoaae 
of  another  .  *'  with  an  intent  then  and  there  to  com- 

mit a  misdemeanor  therein/'  is  sufficient  as  charging  the  crime  of 
burglary,  as,  under  §  828  (Code  Wash.  T.)  the  burden  of  showing 
with  what  intent  he  entered  the  house  is  cast  upon  the  defendant. 
(Anders,  C.  J.,  dissents.) 

Where  the  defendant  in  a  prosecution  for  burglary  was  not  sworn 
as  a  witness  in  his  own  behalf,  it  was  error  for  the  court  not  to  instruot 
the  jury  that  from  such  fact  no  inference  of  guilt  should  be  drawn 
against  the  defendant;  and  the  fact  that  the  defendant  remained  silent 
does  not  amount  to  a  waiver  of  such  right. 

It  is  error  for  the  court  in  a  criminal  case,  upon  the  request  of  the 
jury  but  in  the  absence  of  the  defendant,  to  repeat  to  the  jury  oer- 
tain  of  the  instructions  given  and  orally  explain  the  meaning  thereof, 
although  the  defendant's  attorney  was  present  and  made  no  objec- 
tion. 
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Error  to  Superior  Court,  Chehalis  County. 

The  facts  are  fully  stated  in  the  opinion. 

Austin  E.  Griffiths,  for  plaintiff  in  error. 

George  J.  Moody,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  commenced  in  the  superior 
court  of  Chehalis  county  by  the  tiling  of  an  information  • 
therein  in  substance  as  follows: 

"George  J.  Moody,  prosecuting  attorney  of  the  State  of 
Washington  for  the  district  comprising  the  counties  of 
Wahkiakum,  Chehalis  and  Pacific,  in  said  state,  on  oath 
accuse  John  Linbeck  bv  this  information  of  the  crime  of 
burglary,  committed  as  follows,  to  wit:  The  said  John 
Linbeck,  on  the  28th  day  of  February,  A.  D.  one  thousand 
eight  hundred  and  ninety,  and  within  one  year  next  pre- 
ceding the  date  hereof,  in  the  county  of  Chehalis,  afore- 
said, in  the  State  of  Washington,  did  then  and  there  in 
the  night  time  of  said  day,  unlawfully  break  and  unlaw- 
fully enter  the  dwelling  house  of  one  James  Arland,  there 
situated,  with  the  intent  then  and  there  to  commit  a  mis- 
demeanor therein,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  of  Washington." 

Defendant  pleaded  thereto  "not  guilty."  Trial  was  had, 
a  verdict  of  guilty  rendered,  and  judgment  and  sentence 
imposed.  Whereupon  defendant  has  brought  the  case  to 
this  court  for  review. 

The  first  ground  of  reversal  relied  upon  is,  that  the  infor- 
mation does  not  state  facts  constituting  a  public  offense. 
The  contention  in  this  regard  being,  that  it  is  not  only 
necessary  to  charge  that  the  entering  was  with  an  intent  to 
commit  a  misdemeanor,  but  that  the  particular  misde- 
meanor which  he  intended  to  commit  must  be  set  out.  This 
contention  is  borne  out  by  numerous  authorities  which  the 
diligence  of  counsel  has  gathered  for  the  information  of 
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this  court;  and  we  believe  it  to  be  the  law  in  most  of  the 
states,  and  that  it  would  clearly  be  the  law  here  were  it  not 
for  §  828  of  our  code.  Said  section  is  as  follows :  "  Sec. 
828.  Every  person  who  shall  be  guilty  of  any  such  unlawful 
entry  or  unlawful  breaking  and  entry  as  described  in  the 
next  preceding  section,  shall  be  deemed  to  have  made  such 
entry  or  breaking  and  entry  with  intent  to  commit  amis- 
demeanor  or  a  felony,  unless  such  entry  or  breaking  and 
entry  shall  be  explained  by  testimony  satisfactory  to  the 
jury  trying  the  case  to  have  been  made  for  some  purpose 
without  criminal  intent;"  and  by  virtue  of  its  provisions 
the  prosecution  is  no  longer  compelled  to  prove  with  what 
intent  the  defendant  enters,  but  on  the  contrary,  the  un- 
lawful entering  having  been  proved,  the  intent  to  commit 
a  crime  or  misdemeanor  is  presumed ;  and  this  being  so, 
we  are  unable  to  see  how  the  accuracy  required  before 
such  section  was  enacted  can  now  aid  the  defendant.  The 
burden  of  showing  the  intent  with  which  he  entered  is, 
by  said  section,  cast  upon  him,  and  he  can  show  such  an 
intent  to  have  been  an  innocent  one  as  well  without  the 
details  as  to  his  specific  intent  as  with  it.  Aided  by  the 
section  above  quoted  the  information  was  sufficient. 

The  defendant  was  not  sworn  as  a  witness  in  his  own 
behalf,  and  the  court  failed  to  instruct  the  jury  as  required 
by  statute  that  from  such  fact  no  inference  of  guiltshould 
be  drawn.  W-e  think  this  was  error.  The  statute  in  ques- 
tion makes  it  the  duty  of  the  court  to  give  such  instruc- 
tion, irrespective  of  the  action  of  the  defendant  in  rela- 
tion thereto,  and  while  we  do  not  now  hold  that  the  right 
to  have  this  instruction  given  may  not  be  waived  by 
some  express  act  of  the  defendant  to  that  end,  we  do  hold 
that  the  simple  fact  that  he  remained  silent  did  not 
amount  to  such  waiver. 

The  court,  upon  the  request  of  the  jury,  and  in  the  ab- 
sence of  the  defendant  (he  being  then  confined  in  jail), 
repeated  certain  of  the  instructions  which  he  had  given  to 
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the  jury,  and  orally  explained  the  meaning  thereof,  and 
we  think  this  was  error.  And  we  do  not  think  this  error 
was  cured  by  the  fact  that  defendant's  attorney  was 
present  and  made  no  objection.  Some  other  errors  are 
founded  upon  the  manner  in  which  the  instructions  were 
given.  But  as  these  errors,  if  errors  they  were,  are  not 
likely  to  occur  on  a  retrial  of  the  cause,  we  do  not  think 
it  necessary  to  discuss  them. 

The  judgment  and  sentence  of  the  lower  court  must  be 
reversed  and  a  new  trial  granted;  and  it  will  be  so  ordered. 

Scott  and  Stiles,  JJ.,  concur. 
Dunbar,  J.,  not  sitting. 

Anders,  C.  J. — I  fully  concur  in  the  opinion  of  my  as- 
sociates that  the  judgment  of  the  court  below,  in  this 
case,  should  be  reversed ;  but  I  am  unable  to  concede  that 
the  information  is  sufficient  to  sustain  the  judgment  pro- 
nounced against  the  defendant. 

The  substance  of  our  statute  defining  burglary  is  as  fol- 
lows: "Every  person  who  shall  unlawfully  enter  in  the 
night  time,  or  shall  unlawfully  break  or  enter  in  the  day 
time,  any  dwelling  house  .  .  .  within  the 
body  of  any  county,  with  intent  to  commit  a  misdemeanor 
or  a  felony ,  shall  be  deemed  guilty  of  burglary."  And  it 
will  be  observed  that  the  only  difference,  so  far  as  the  in- 
terest of  the  party  charged  is  concerned,  between  the  defini- 
tion of  the  crime  as  above  set  forth  and  that  at  common 
law,  is,  that  the  former  makes  it  burglary  to  enter  or  break 
a  house  with  intent  to  commit  a  misdemeanor  as  well  as  a 
felony.  Now  the  word  misdemeanor  comprehends  and  in- 
cludes, in  this  state,  all  crimes  not  punishable  by  imprison- 
Daent  in  the  penitentiary.  It  specifies  no  particular  crime, 
but  a  class  of  crimes.  And  to  charge  one  with  having 
intended  to  commit  a  misdemeanor  is  simply  to  charge  him 
with  having  intended  some  one  of  the  many  oflFenses  in- 
cluded in  the  term,  without  specifying  which,  and  without 
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stating  any  facts  from  which  any  particular  intent  can  even 
be  inferred.  At  common  law  no  indictment  for  burglary 
was  sufficient  which  failed  to  state  the  facts  necessary  to 
show  the  particular  felony  intended  to  be  committed,  and 
the  same  rule  should  obtain  under  our  statute.  The  de- 
fendant in  this  case  had  a  right  to  be  informed  of  the 
very  nature  and  cause  of  the  accusation  against  him,  and 
not  to  be  left  wholly  in  the  dark  as  to  the  particular  facts 
he  would  be  called  upon  to  meet  at  the  trial. 

And  it  seems  to  me  that  this  information  does  not  state 
any  fact  whatever,  as  to  his  intent,  but  only  a  conclusion  of 
law.  Under  our  statute,  which  has  gone,  perhaps,  as  far  as 
any  in  eliminating  and  discarding  the  useless  forms  and 
technicalities  found  in  common  law  indictments,the  indict- 
ment or  information  must  still  be  direct  and  certain  as  to 
the  particular  facts  and  circumstances  constituting  the 
crime  charged;  and  these  facts  and  circumstances  must  be 
clearly  and  distinctly  set  forth  in  ordinary  and  concise  lan- 
guage, so  that  a  person  of  ordinary  understanding  may 
know  what  is  intended.  Tested  by  this  rule,this  information 
is  radically  deficient.  Nor  am  I  able  to  understand  how  §  828 
of  the  code  can,  in  any  way,  supply  the  want  of  allegations 
in  the  information  which  would  otherwise  be  necessarv.  It 
only  purports  to  change  or  modify  the  rules  of  evidence, 
and  not  those  of  pleading.  But  in  that  respect  it  certain  W 
goes  to  the  very  verge  of  legislative  power,  if  not  beyond  it. 
It  not,only  overrides  the  presumption  of  innocence,  which 
has  hitherto  been  supposed  to  accompany  the  defendant 
through  every  stage  of  the  trial,  but  it  may  also,  under 
certain  circumstances,  completely  nullify  that  provis- 
ion of  the  statute  which  requires  the  trial  judge  to  charge 
the  jury  not  to  draw  any  inference  of  guilt  from  the  fact 
that  the  defendant  may  have  failed  or  refused  to  testify  in 
his  own  behalf.  The  court  below  neglected  to  so  charge 
the  jury,  and  that  was  one  of  the  grounds  on  which  the 
judgment  was  reversed.  Of  what  avail  could  such  a  charge 
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have  been  to  the  defendant,  if  he  was  "  deemed  "  guilty 
because  he  did  not  testify,  or  show  to  the  "satisfaction  of 
the  jury  that  he  entered  the  house  for  a  lawful  purpose?" 


[No.  78.    Decided  October  28,  1890.] 

J.  S.  Stewart  v.  J.  Theo.  Lohr. 

PBOBATE  COURT — ^JURISDICTION — APPEAL^ REVERSAL  OF  VOID  JUDG- 
MENT. 

The  probate  court  has  no  jurisdiction  to  try  the  title  to  real  estate 
as  between  the  representatives  of  an  estate  and  the  husband  of  the  de- 
cedent, where  the  latter  claims  an  interest  adverse  thereto. 

Where  a  probate  court  had  no  jurisdiction  of  the  subject-matter  of 
an  action,  the  higher  courts  could  get  no  jurisdiction  on  appeal. 

Where  the  judgment  of  a  lower  court,  which  was  absolutely  void 
for  want  of  jurisdiction  over  the  subject-matter  of  the  action,  has  been 
removed  to  the  supreme  court,  the  supreme  court,  on  a  motion  to  dis- 
miss the  appeal,  will,  for  the  purpose  of  clearing  the  record,  order  the 
judgment  of  the  lower  court  reversed. 

Appeal  from  Superior  Courts  Skagit  County, 

The  appellant,  J.  S.  Stewart,  made  his  homestead  filing 
upon  the  southeast  quarter  of  section  26,  township  35 
north,  range  5  east,  under  the  homestead  laws  of  the 
United  States,  on  the  5th  day  of  January,  1880.  He  was 
unmarried,  and  lived  on  the  land,  improved  it  by  clearing 
five  to  eight  acres  of  land,  set  out  a  small  orchard,  built  a 
board  dwelling  house  16x20  feet,  and  a  barn,  the  value  of 
the  improvements  on  the  19th  day  of  February,  1883,being 
eight  hundred  dollars.  He  married  the  decedent  on  the 
last  named  day.  Thereafter  they  lived  on  the  farm,  and  he 
continued  to  improve  the  same.  Final  proof  was  made 
February  7, 1885,  and  patent*  issued  to  J.  S.  Stewart,  Oc- 
tober 14, 1887.    Augusta  A.  Stewart  died  on  the  8th  day 
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of  April,  1888.  Thos.  S.  Conmey  was  executor  under  the 
will,  and  presented  his  inventory  on  the  2d  of  June,  1888. 
He  included  in  the  real  estate  inventory  the  following: 
"One  homestead  ranch,  described  as  follows,  to  wit:  The 
southeast  quarter  of  section  26,  township  35  north,  of  range 
5  east,  consisting  of  160  acres,  more  or  less,  valued  at 
$1,000."  The  appraisers  appraised  this  land  at  $500,  ap- 
parently as  community  land.  April  26,  1889,  John  S. 
Stewart  filed  his  motion  to  strike  from  the  inventory  the 
above  described  tract  of  land  on  the  ground  that  it  was 
his  separate  property.  On  the  27th  day  of  May,  1889,  the 
motion  was  granted,  and  the  said  real  estate  ordered 
stricken  from  the  inventorv  of  the  estate  of  the  deceased. 
Appeal  from  this  decision  was  taken  on  June  19, 1889,  by 
J.  Theo.  Lohr,  claiming  to  be  the  son  and  heir  of  the  de- 
ceased, and  a  person  interested  in  the  estate  of  the  deceased, 
to  the  district  court  for  Skagit  county,  and  was  heard  and 
determined  by  its  successor,  the  superior  court  of  that 
county,  on  the  21st  day  of  May,  1890.  The  superior  court 
found  and  held  that  the  land  was  community  property, 
but  that  the  improvements  up  to  the  date  of  the  mar- 
riage were  the  separate  property  of  J.  S.  Stewart,  and  de- 
creed him  a  lien  on  the  half  of  the  land  assigned  to  the 
heirs  for  the  sum  of  $400.  P'rom  this  decree  an  appeal 
has  been  taken  to  the  supreme  court. 

McBnde,  Preston,  Carr  ct  PrcsfoRy  and  IF.  S.  Bush,  for 
appellant. 

Ronald  &  Piles,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Upon  the  motion  to  dismiss  the  appeal  in 
this  cause,  it  was  made  to  appear  to  this  court  that  the  ac- 
tion was  instituted  in  the  probate  court,  and  was  there  a 
contest  between  the  executor  of  an  estate  and  one  claiming 
adversely,  as  to  whether  or  not  certain  real  estate  should 
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be  included  in  the  inventory  of  the  property  of  said  estate. 
When  this  fact  appeared,  suggestion  was  made  to  counsel 
that  the  question  of  the  jurisdiction  of  the  probate  court  to 
hear  and  determine  such  a  controversy  was  the  material 
inquiry  which  the  court  would  enter  upon  in  deciding  the 
motion  to  dismiss;  and  upon  such  suggestion  argument 
was  had  and  authorities  cited,  and  we  shall,  therefore, 
examine  the  question.  ♦ 

It  is  conceded  that  if  the  probate  court  had  no  authority 
to  institute  the  action,  by  reason  of  want  of  jurisdiction  of 
the  subject-matter,  then  the  superior  court  and  this  court 
could  get  no  jurisdiction  by  way  of  appeal  therefrom. 
That  the  probate  court  is  without  jurisdiction  to  try  the 
title  to  property  as  between  the  representatives  of  an  estate 
and  strangers  thereto  is  too  well  established  by  the  author- 
ities to  require  argument.  See  Schouler,  Executors  and 
Administrators,  §  236;  Lynch  v.  Divan,  Ex'r,  66  Wis. 
490;  Bivdd  v,  Hiler,  27  N.  J.  Law,  43;  Snodgrass  v.  An- 
drews, 30  Miss.  472;  64  Am.  Dec.  169 ;  Theller  v.  Smhy  57 
Cal.  447. 

In  the  case  at  bar,  the  person  claiming  adversely  to  the 
estate  was  the  husband  of  the  deceased  party,  and  it  ap- 
pears that  this  fact  was  thought  to  affect  the  question. 
We,  however,  do  not  think  so.  For  while  it  is  true  that 
the  probate  court  has  jurisdiction  to  determine  the  claims 
to  property  as  between  those  interested  in  the  estate,  this 
authority  only  goes  to  the  extent  of  determining  their 
relative  interests  as  derived  from  the  estate,  and  not  to  an 
interest  claimed  adversely  thereto.  In  the  case  before  us 
the  husband,  though  interested  in  the  estate  of  his  de- 
ceased wife,  was,  so  far  as  the  claim  he  was  attempting  to 
assert,  an  entire  stranger  thereto.  See  Budd  v,  Hiler,  ahoye 
cited.  The  probate  court  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  from  which  it  follows  that  the 
higher  courts  could  get  no  jurisdiction  on  appeal. 

It  only  remains  to  determine  the  character  of  the  order 
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to  be  entered.  In  the  appellate  courts  of  some  of  the 
states  it  is  the  practice,  in  cases  like  this,  to  simply  dismiss 
the  appeal  and  leave  the  judgment  of  the  court  below  to 
stand  in  form  as  a  judgment  in  force.  These  say  that  as 
the  judgments  are  upon  their  face  absolutely  void,  they 
will  not  take  jurisdiction  even  to  reverse  them.  Other 
appellate  courts,  however,  take  the  ground  that  as  they 
have  the  power  to  clear  their  own  records  of  objectionable 
entries,  even  though  as  standing  thereon  they  are  abso- 
lutely void,  they  have  like  power  to  set  aside  like  void 
entries  in  the  inferior  courts  when  the  form  of  removing 
such  void  entries  to  such  appellate  courts  has  been  com- 
plied with.  We  think  the  latter  practice  the  better 
one.  See  Lynch  v.  Divan,  ExV,  above  cited.  A  judg- 
ment, unreversed,  though  void  upon  its  face,  may  seri- 
ously embarrass  the  person  against  whom  it  is  in  form 
rendered,  though  it  can,  of  course,  be  of  no  benefit  to  the 
person  who  has  secured  it.  This  being  so,  such  judgment 
should  not  be  allowed  to  stand. 

The  appeal  in  this  case  must  be  dismissed,  and  the 
judgments  in  the  superior  court  and  in  the  probate  court 
reversed;  and  such  probate  court  must  proceed  in  the 
administration  of  the  estate  in  question  in  accordance 
with  law.  The  appellant  will  recover  costs  of  this  court> 
and  the  appellee  the  costs  in  the  superior  court. 

Anders,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

Dunbar,  J.,  not  sitting. 
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[No.  575.    Decided  October  29, 1890.] 

Angus  McClaine  v.  The  Territory  of  Washington. 

ARSON— MURDER— INSTRUCTIONS. 

Under  ?  823,  Code  of  Wash.  T.,  as  amended  by  Laws  1885-6.  p.  77, 
it  is  unnecessary  in  charging  the  crime  of  arson,  to  allege  that  the 
dwelling  house  set  fire  to  was  used  and  occupied  as  a  place  of  abode 
by  any  person  or  persons. 

In  an  indictment  for  murder,  the  allegation  **  that  by  means  of  said 
setting  fire  to,  and  the  burning  of  said  dwelling  house  as  aforesaid, 
one  Harry  Connor,  who  was  then  and  there  known  by  said  Angus 
McClaine  to  be  occupying  one  of  the  rooms  in  said  dwelling  house, 
and  known  by  said  Angus  McClaine  to  be  present  in  said  room,''  etc., 
is  sufficiently  direct  and  certain  to  charge  the  defendant  with  knowl- 
edge of  the  presence  of  deceased  on  the  premises  at  the  time  they  were 
set  fire  to  by  defendant. 

Under  §  823,  Code  of  Wash.  T.,  defining  the  crime  of  arson,  and  pro- 
viding, among  other  things,  that  **  should  the  death  of  any  person 
ensue  therefrom  known  to  be  occupying  or  present  in  said  premises 
at  the  time  such  premises  are  willfully  set  fire  to,  the  offender  .  .  . 
shall  be  deemed  guilty  of  murder  in  the  first  degree,"  an  instruc- 
tion to  the  jury,  in  a  prosecution  thereunder  for  murder  in  the  first 
degree,  that  **you  must  find  from  the  evidence  that  the  deceased 
was  in  the  house  at  the  time  of  the  fire;  that  the  defendant  knew  he 
was  there,  and  that  the  deceased  came  to  his  death  in  said  house  b3' 
reason  of  the  burning  of  the  house,"  is  erroneous,  as  under  such  an 
instruction  the  jury  might  have  convicted  the  defendant,  if  the  de- 
ceased was  present  in  the  house  at  any  time  during  the  fire,  without 
r^rard  to  the  fact  as  to  whether  defendant  knew  he  was  present  in  the 
house  at  the  time  it  was  fired. 

The  court,  upon  the  trial,  gave  the  following  instruction :  **  The 
prosecution  must  make  out  its  case  beyond  a  reasonable  doubt.  That 
is  to  say,  must  prove  the  house  of  five  dollars  at  least  in  value,  was 
burned  at  or  about  the  date  charged;  that  the  defendant  did  this  pur- 
posely; that  the  deceased  was  in  the  house  when  he  purposely  set 
fire  to  it.  And  if  about  any  of  these  essential  facts  there  is  any  reason- 
able doubt  you  must  acquit."  Held^  That  the  instruction  had  a  ten- 
dency to  mislead  the  jury,  as  all  the  essential  elements  of  the  crime 
are  not  given  therein. 

Error  to  District  Court,  Thurston  Comity. 
The  facts  are  fully  stated  in  the  opinion. 
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Ballard  &  Metcalf  {Eddy  &  Gordon j  of  counsel),  for  plain- 
tiff in  error. 

W.  C,  Jone^j  Attorney  General,  for  The  Territory. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  record  discloses  that  at  a  regular  term 
of  the  district  courtof  the  counties  of  Thurston  and  Mason, 
held  at  the  city  of  Olympia,  at  the  December  term  of  said 
court,  an  indictment  was  returned  against  the  plaintiff  in 
error,  which  indictment,  omitting  the  entitling  of  the 
cause,  reads  as  follows: 

"Angus  McClaine  is  accused  by  the  grand  jury  of  the 
Territory  of  Washington,  for  the  counties  of  Mason  and 
Thurston,  of  the  crime  of  murder  in  the  first  degree, 
committed  as  follows:  The  said  Angus  McClaine,  at  the 
county  of  Mason,  Territory  of  Washington,  on  the  10th 
day  of  November,  1887,  feloniously,  willfully  and  mali- 
ciously did  set  lire  to  a  certain  dwelling  house,  the  prop- 
ertv  of  one  W.  H.  Kneeland,  of  the  value  of  six  thousand 
dollars,  and  used  and  occupied  as  a  hotel  by  the  said 
Angus  McClaine  and  his  family,  and  then*  and  there  fel- 
oniously, willfully  and  maliciously  burned  said  dwelling 
house.  That  by  means  of  said  setting  fireto,and  burning 
of  said  dwelling  house  as  aforesaid,  one  Ilarry  Connor, 
who  was  then  and  there  known  by  the  said  Angus  Mc- 
Claine to  be  occupying  one  of  the  rooms  in  said  dwelling 
house,  and  known  by  said  McClaine  to  be  present  in  said 
room,  was  then  and  there  in  said  room,  within  said 
dwelling  house,  burned  and  consumed,  and  of  tl)e  burn- 
ing and  consuming  then  and  there  died.  And  the  grand 
jury  aforesaid,  by  force  of  the  statute  in  such  cases  made 
and  provided,  say  that  said  Angus  McClaine,  in  manner 
and  form  aforesaid,  did  feloniously,  willfully  and  of  his 
malice  aforethought,  at  said  county  and  territory  kill  and 
murder  Harry  Connor."    (Proi)erly  signed  and  dated.) 

The  defendant  having  entered  his  plea  of  not  guilty  to 
said  indictment,  the  trial  of  said  cause  was  begun  on  the 
Dth  day  of  December,  1887,  and  resulted  in  a  verdict  of 
guilty  as  charged  in  the  indictment;  and  on  the  5th  day  of 
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January,  1888,  the  plaintiff  in  error  was  sentenced  by  the 
court  to  suffer  the  death  penalty.  A  stay  of  proceedings 
and  writ  of  error  were  thereafter  granted  by  the  supreme 
court  of  the  Territory  of  Washington.  Many  errors  were 
alleged  in  the  assignment,  but  all  the  points  mentioned 
in  the  supplemental  brief  of  plaintiff  in  error,  or  presented 
to  the  court  by  his  counsel,  were  the  following:  1st.  That 
the  indictment  in  this  case  does  not  state  facts  sufficient 
to  constitute  the  crime  of  murder  or  any  felony.  2d.  That 
it  was  error  to  permit  the  introduction  of  any  evidence 
under  the  indictment.  3d.  That  the  court  erred  in  giv- 
ing the  instructions  asked  bj'  the  prosecuting  attorney. 
4th.  That  the  court  erred  in  instructing  the  jury  upon 
its  own  motion. 

The  indictment  is  based  upon  ^  823  of  the  code,  as 
amended  by  the  Session  Laws  of  1885  and  1886,  on  page 
77,  which  reads  as  follows: 

"Every  person  who  shall  willfully  and  maliciously  setfire 
to  the  dwelling  house  [tent,  cabin  or  any  structure,  no  mat- 
ter of  what  material  constructed,  used  and  occupied  as  a 
place  of  abode  by  any  person  or  persons],  any  barn,  stable, 
out-house,  ship,  steamboat,  or  other  vessel,  or  any  water- 
craft,  milk  house,  banking  house,  distillery,  manufactory, 
mechanics'  or  artificers' shop,storehouse, building  or  room 
occupied  as  a  shop  or  an  office  for  professional  business, or 
printing  office  of  another,  any  public  bridge,  court  house, 
jail,  market  house,  seminary  or  college,  edifice  or  building 
thereto  belongingjOrotherpublic  buildings,  of  the  value  of 
five  dollars  [or  any  stack  of  grain,  hay  or  straw  of  another, 
of  the  value  of  five  dollars],  shall  bedeemed  guilty  of  arson, 
and  upon  conviction  thereof  shall  be  imprisoned  in  the 
penitentiary  not  more  than  ten  years  nor  less  than  one 
year,  or  in  the  county  jail  not  more  than  six  months  nor 
less  than  one  month,  and  be  fined  in  an  v  sum  not  exceed- 
mg  one  thousand  dollars;  and  should  the  death  of  any  per- 
son ensue  therefrom,  known  to  be  ocvupying,  or  present  on 
said  premises  at  the  time  such  premises  are  willfully  and 
maliciously  set  fire  to,  the  offender,  on  conviction  thereof 
shall  bedeemed  guilty  of  murder  in  the  first  degree." 
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The  words  within  the  brackets  being  the  amendments 
made  in  J  885-6  to  §  823  of  the  code. 

It  is  contended  by  plaintiff  in  error  that  the  indictment 
in  this  case  nowhere  states  that  the  dwelling  house  burned 
was  used  and  occupied  as  a  place  of  abode  by  anybody ; 
and  that  the  allegation  that  it  was  used  and  occupied  as  a 
hotel  by  the  said  Angus  McClaine  and  his  family  is  not 
sufficient  under  this  statute.  That  it  is  the  kind  of  occu- 
pancy contemplated  by  the  statute  where  the  building 
burned  is  alleged  to  be  a  "dwelling  house."  That  so  far 
as  the  indictment  alleging  that  the  dwelling  house  was 
the  property  of  one  W.  H.  Kneeland  is  concerned,  the  word 
"property"  is  not  used  in  the  statute  in  connection  with 
the  burning  of  a  dwelling  house.  That  it  is  not  the  burn- 
ing of  a  dwelling  house  the  property  of  another  that  is  in- 
cluded in  the  statute;  but  that  it  is  the  burning  of  the 
dwellin/j  /i<?M8(?of  another  that  the  statute  defines  as  arson. 
That  our  statute  in  reference  to  the  burning  of  a  dwelling 
houseissubstantiall}'  the  same  as  arson  at  the  common  law. 
Were  we  to  concede  this  last  proposition  we  should  be  com- 
pelled to  pronounce  the  indictment  insufficient;  for  at 
common  law  arson  was  the  malicious  and  willful  burning 
of  the  dwelling  house  of  another.  The  gist  of  the  offense 
being  the  danger  to  the  life  of  persons  who  were  dwelling 
in  the  house.  It  was  an  offense  against  the  habitation  and 
regarded  the  possession  rather  than  the  property.  And 
when  the  burning  of  any  other  house  than  a  dwelling  house 
was  included  withinthe  offense,as  theburningof  barnsand 
other  out-houscs,it  was  on  the  theory  that  the  flames  would 
extend  to  the  d  welling  and  endanger  the  habitation.  Hence 
the  burning  of  many  structures,  which  is  arson  under  our 
statutes, was simplyamisdemeanoratthecommon  law.  At 
the  common  law  there  was  no  question  of  value.  It  mat- 
tered not  whether  the  house  burned  was  worth  thousands 
of  dollars  or  but  a  few  shillings;  whether  it  was  a  palace 
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or  a  hovel.    It  was  the  safety  of  the  inhabitants  of  the 
structure  that  the  law  sought  to  protect. 

But  a  careful  reading  of  our  statute  leads  us  to  the  con- 
clusion that  the  legislature  had  in  contemplation  the  pro- 
tection of  property  as  well  as  the  preservation  of  life ;  for 
in  every  instance,  including  even  a  dwelling  house,  a  mon- 
eyed value  is  attached,  and  to  secure  a  conviction  for  arson 
under  the  statute  value  would  have  to  be  alleged  and 
proven.  The  statutory  crime  and  the  common  law  crime 
are  radically  different.  And  we  can  but  adopt  the  view 
of  the  attorney  general,  that  the  legislature  intended  to  de- 
fine and  punish  the  crime  of  arson  upon  an  entirely  differ- 
ent principle  from  that  in  which  the  common  law  made  it 
belong;  that  they  have  intended  to  define  a  new  crime, 
and  the  common  law  definition  cannot  be  resorted  to, 
even  for  the  purpose  of  aiding  in  the  construction  of  this 
law,  because  it  is  manifest  that  the  legislature  used  words 
in  an  entirely  different  sense  from  the  sense  in  which 
they  were  used  at  common  law. 

From  the  number  of  buildings  and  structures  made  the 
subject  of  arson  in  §  823  of  the  code,  the  burning  of  many 
of  which  could  in  nowise  ordinarily  endanger  life,  it  is  evi- 
dent that  the  main  idea  of  the  legislature  was  the  protec- 
tion of  property;  and  this  is  confirmed  by  the  fact  that  the 
legislature  afterwards  added  "  any  stack  of  grain,  hay  or 
straw  of  another,  of  the  value  of  five  dollars,"  thereby 
carrying  the  provisions  of  the  statute  beyond  the  realm  of 
habitation,  although  the  question  of  valuation  is  never  lost 
sight  of.  Under  the  provisions  of  §  823,  it  would  not  have 
been  arson  to  have  burned  a  stack  of  grain,  hay  or  straw 
of  another;  but  the  experience  of  the  people  soon  after  that 
enactment  taught  them  that  this  was  a  class  of  property 
which  needed  protection  from  incendiaries,  and  the  legisla- 
ture, doubtless  in  response  to  their  demands,  incorporated 
this  further  protection  of  property  under  this  section.  The 
qualifying  words  "  of  another  "  are  evidently  used  in  the 
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sense  of  ownership  or  property.  A  stack  of  grain  of  an- 
other, or  a  stack  of  straw  of  another,  means  nothing  more 
nor  less  than  a  stack  of  grain  or  straw  belonging  to  an- 
other, or  the  property  of  another.  And  as  the  words  "of 
another"  are  used  in  reference  to  a  dwelling  house  in  the 
same  sense,  and  qualify  it  in  the  same  manner  as  they 
do  all  the  succeeding  words  to  which  they  apply,  we  must 
conclude  by  all  admissible  rules  of  construction  that  it  is 
there  to  be  construed  to  mean,  a  dwelling  house  the  prop- 
erty of  another,  and  not  a  dwelling  house  inliabited  by 
another. 

It  is  urged  agai  n  that  the  indictment  is  defective,  because 
it  does  not  charge  that  the  dwelling  house  was  used  and 
occupied  as  a  place  of  abode  by  any  person  or  persons. 
Whether  the  allegation  that  "the  dwelling  house  was  used 
and  occupied  as  a  hotel  by  the  said  Angus  McClaine  and 
his  family"  is  a  sufficient  allegation,  where  an  allegation 
of  occupancy  as  a  place  of  abode  is  required  by  the  statute, 
we  will  not  now  discuss,  for  we  are  clearly  of  the  opinion 
that  under  our  statute  no  such  an  allegation  is  necessary, 
as  the  words  "  used  and  occupied  as  a  place  of  abode  by 
any  person "  were  not  intended  to  qualify  the  words 
"  dwelling  house,"  "  tent  or  cabin."  These  words  are  not 
found  in  §823,  although  the  word  "dwelling  house"  is  in 
said  section  ;  the  word  "  dwelling  house  "  being  unqual- 
ified excepting  by  the  words  "of  another."  Afterwards, 
during  the  session  of  1885-6,  the  words  "  tent  or  cabin  " 
were  added,  because  it  was  questioned  whether  the  word 
"  dwelling  house  "  was  comprehensive  enough  to  include 
these  mean  habitations  ;  and,  so  that  there  might  be  no 
question  about  any  manner  of  dwelling  being  included 
in  the  statute,  after  the  words  "  tent  or  cabin  "  were 
added  the  words  "  or  any  other  structure,  no  matter  of 
what  material  constructed,  used  and  occupied  as  a  place  of 
abode  by  any  person  or  persons;"  the  words  "used  and 
occupied  as  a  place  of  abode  by  any  person  or  persons  " 
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plainly  qualifying  the  words  "or  any  strilcture,  no  matter 
of  what  material  constructed."  Any  other  construction  of 
this  sentence  would  force  us  to  conclude  that  the  legisla- 
ture intended  to  punish,  under  the  provisions  of  this  chap- 
ter, the  malicious  burning  of  a  water  craft,  though  it  may 
not  have  been  used  for  months,  and  yet  not  punish  the  ma- 
licious burning  of  a  dwelling  house,  unless  it  was  used  and 
occupied  as  a  place  of  abode.  We  do  not  think  that  such 
is  a  fair  or  sensible  construction  of  the  statute.  The  plain 
intention  of  the  legislature,  gathered  from  the  act  and 
the  history  of  its  amendments,  was  to  punish  the  mali- 
cious burning  of  any  property  mentioned  in  the  act. 

We  do  not  think  there  is  any  force  in  the  objection  that 
the  indictment  does  not  charge,  by  direct  statement,  that 
the  plaintiff  in  error  knew  that  Connor,  the  deceased,  was 
occupying  or  present  in  said  premises  at  the  time  they  were 
fired,  but  that  it  only  appeared  by  way  of  recital.  The 
language  of  the  indictment  is,  "That  by  means  of  said  set- 
ting fire  to,  and  the  burning  of  said  dwelling  house,  as 
aforesaid,  one  Harry  Connor,  who  was  then  and  there 
known  by  said  Angus  McClaine  to  be  occupying  one  of 
the  rooms  in  said  dwelling  house,  and  known  by  said 
Angus  McClaine  to  be  present  in  said  room,"  etc.  We 
cannot  understand  how  an  averment  could  be  more  di- 
rectly stated  than  this.  It  would  make  it  no  stronger 
and  no  more  direct  to  transpose  the  words  and  say, "  The 
said  McClaine  did  know,"  etc.  It  is  simply  a  choice  of 
expression  and  arrangement  of  words.  We  are  of  the 
opinion  that  the  indictment  contains  every  averment 
necessary  to  charge  the  statutory  crime  of  arson. 

We  now  pass  to  the  third  and  fourth  grounds  of  objec- 
tion urged  by  plaintiff  in  error;  objections  which  are  more 
serious,inouropinion,  and  which  are  fatal  to  the  prosecu- 
tion in  this  case.  At  the  instance  of  the  prosecuting  at- 
torney the  court  gave  the  jury  the  following  instruction : 
"You  must  find  from  the  evidence  that  Harry  Connor  was 
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ill  the  house  at  the  time  of  the  fire;  that  the  defendant 
knew  that  he  was  there;  and  that  said  Connor  came  to  his 
death  in  said  house  by  reason  of  the  burning  of  the  house," 
and  in  no  other  part  of  the  charge  is  the  subject  of  the  de- 
fendant's knowledge  of  Connor's  presence  at  the  time  of 
the  fire  mentioned.  It  will  be  observed  that  the  court  here 
does  not  instruct  the  jury  that  they  must  find  that  the  de- 
fendant knew  that  Connor  was  in  the  house  at  the  time  he 
set  fire  to  it,  but  "  at  the  time  of  the  fire."  This  would 
embrace  any  time  between  the  setting  of  the  fire  and  the 
entire  destruction  of  the  house.  Under  such  an  instruction, 
if  it  had  been  proven  that  Connor  was  not  thereat  thetinae 
of  the  setting  of  the  fire,  but  that  he  afterwards  came,  and 
defendant  knew  of  his  being  there,  and  in  attempting  to 
extinguish  the  flames,  or  through  any  accident,  he  lost  his 
life  in  the  flames,  the  jury  would  have  been  justified  in 
convicting  McClaine  of  murder.  The  language  of  the 
statute  is:  "And  should  the  death  of  any  person  ensue 
therefrom,  known  to  be  occupying  or  present  on  said 
premises  at  the  time  such  premises  are  willfully  set  fire 
to,"  etc.  Were  this  instruction  cured  or  explained  by  any 
other  instruction,  it  might  possibh'  be  overlooked ;  but 
the  following  instruction  given  by  the  court  on  its  own 
motion  lays  down  a  still  looser  rule  for  the  guidance  of 
the  jury.  The  court  says:  "  The  prosecution  must  make 
out  its  case  beyond  a  reasonable  doubt.  That  is  to  say, 
must  prove  the  house,  of  $5.00  at  least  in  value,  was 
burned  at  or  about  the  date  charged ;  that  the  defendant 
did  this  purposely ;  that  Connor,  or  Connors,  was  in  the 
house  when  he  purposely  set  fire  to  it.  And,  if  about  any 
of  these  essential  facts  there  is  any  reasonable  doubt,  you 
must  acquit." 

Here  it  is  not  even  hinted  at  that  the  defendant  need 
have  any  knowledge  whatever  of  Connor's  whereabouts  at 
the  time  the  fire  was  set,  or  any  time  during  the  fire;  but 
the  jury  is  charged  in  substance  that  the  essential  facts  are, 
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that  the  house  burned  was  of  the  value  of  $5.00;  that  de- 
fendant burned  it  purposely,  and  that  Connor  was  in  the 
house  at  the  time  it  was  purposely  set  fire  to;  and  that,  if 
these  essential  facts  are  proven  beyond  a  reasonable  doubt, 
they  must  convict.   It  is  too  obvious  to  admit  of  discussion 
that  all  the  elements  of  the  crime  necessary  to  be  proven 
were  not  presented  to  the  jury  in  this  instruction ;  and  the 
question  now  to  be  considered  is,  whether  this  particular  in- 
struction was  so  segregated  from  the  rest  of  the  charge  and 
made  so  distinct  and  impressive  that  it  would  be  likely  to 
mislead  the  jury  as  to  what  were  the  essential  elements  of 
the  crime.    It  is  urged  by  the  attorney  general  that  "the 
omission  to  state  all  the  law  in  a  particular  paragraph,  if 
the  law  is  correctly  stated  in  the  charge  as  a  whole,  is  not 
error."    We  think  the  authorities  uniformly  hold  that  if, 
in  defining  the  crime,  any  of  the  essential  elements  of  the 
crime  be  omitted,  or  any  legal  defense  to  which  the  de- 
fendant is  entitled,  such  omission  cannot  be  cured  bv  reason 
of  any  other  portion  of  the  charge  correctly  stating  the  law\ 
In  the  case  of  the  People  v.  Wong  Ah  Ngow,  54  Cal.  151, 
35  Am.  Dec.  69,  where  it  was  alleged  that  the  court,  in  one 
paragraph,  had  wrongfully  instructed  the  jury  on  the  law 
governing  the  subject  of  flight,  the  court  in  reversing  the 
judgment  says:  "  But  it  is  claimed,  on  behalf  of  the  pros- 
ecution, that  the  charge,  as  a  loholcj  is  correct ;  and  therefore 
the  judgment  should  stand.  There  is  no  doubt  that  in  one 
part  of  the  charge  the  law  on  this  subject  (flight)  was  cor- 
rectly given  to  the  jury;  but  the  charge  was  contradictory, 
and  that  which  w^as  bad  cannot  be  aided  by  that  which 
was  good;"  and  the  court  cited,  as  in  point,  the  case  of 
People  V.  Valencia,  43  Cal.  552,  and  that  case  is  certainly  in 
point  here.  In  that  case  the  court  said :  "  It  is  not  doubted 
that  that  part  of  the  charge  is  erroneous,  as  it  omits  from 
the  definition  of  murder  in  the  first  degree  the  essential 
qualities  of  deliberation  and  premeditation ;  but  it  is  con- 
tended by  the  prosecution,  that  as  the  court  had  correctly 
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defined  murder  in  the  first  degree,  and  as  the  jury  would 
consider  together  all  thepartsor  propositions  of  the  charge, 
the  error  in  the  part  above  cited  is  cured  by  the  correct  defi- 
nition which  had  already  been  given.  The  two  parts  of  the 
charge  are  contradictory,  and  the  jury  would  not  be  able  to 
say  that  the  court  intended  that  the  former  rather  than  the 
latter  should  be  received  by  them  as  the  correct  definition 
of  murder  in  the  first  degree."  In  the  People  v.  Bush,  65 
Cal.  129,  the  court  says:  "It  is  no  answer  to  the  objec- 
tion that  an  erroneous  instruction  was  given,  for  the  pros- 
ecution to  show  that  in  another  part  of  the  charge  another 
instruction  was  given  in  which  the  law  was  correctlv 
stated."  So  to  the  same  effect,  Rice  v,  Comnionwealih,  100 
Pa.  St.  28 ;  People  v.  Anderson^  44  Cal.  05 ;  iState  v.  Ferguson^ 
9  Nev.  106 ;  Holmes  v.  States  23  Ala.  17.  In  People  v.  Camp- 
bell, 30  Cal.  313,  where  the  court  in  its  general  charge 
omitted  one  of  the  grounds  of  self-defense,  but  afterwards 
gave  the  instruction  at  the  request  of  the  defendant,  the 
supreme  court  held  that  the  instruction  was  somewhat 
mollified  by  the  portion  of  the  charge  before  given,  and 
the  judgment  was  reversed. 

It  seems  to  us  that  the  case  at  bar  is  a  much  more  extreme 
case  than  any  above  cited ;  for  the  instruction  of  the  court 
on  its  own  motion,  to  which  the  objection  is  raised,  was 
evidently  an  attempt  to  group  the  essential  elements  of  the 
crime  together  and  present  them,  thus  condensed,  for  tlio 
consideration  of  the  jury.  And  the  jury,  always  anxious 
to  ascertain  the  opinion  of  the  court,  are  more  inclined  to 
give  consideration  to  its  voluntary  instructions  than  to  in- 
structions given  by  request  of  either  the  prosecution  or 
defense,and  would  beliable, if  indeed  not  actually  justified 
in  this  case,  in  concluding  that  the  essential  facts  necessary 
to  be  proven  to  ensure  a  conviction,  were  the  identical  es- 
sential facts  mentioned  by  the  court  on  its  own  motion. 
And  even  if  all  the  instructions  in  this  case  were  considered 
together,  without  misleading  or  causing  any  embarrass- 
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ment  by  omissions  from  any  particular  paragraph  of  the 
instructions,  the  law  is  not  correctly  stated,  and  the  rights 
of  the  defendant  were  not  wholly  protected.  This  is  a 
capital  case;  the  defendant's  life  is  at  stake,  and  he  had  a 
right  to  have  the  law  governing  his  case  plainly,  explic- 
itly and  correctly  stated.  This  was  not  done.  It  follows 
that  the  judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial.     And  it  is  so  ordered. 

Scott,  Stiles  and  Hoyt,  JJ.,  concur. 

Anders,  C.  J. — I  concur  in  the  judgment,  but  not  en- 
tirely in  the  view  of  my  brothers  as  to  the  construction 
of  the  statute  defining  arson. 


[No.  81.    Decided  November  13, 1890.] 

David  Wilkie  v.  A.  Chandon. 

PROMISSORY      NOTE  —  INDORSEMENT  —  CONSIDERATION  —  DEMAND — 

WAIVER. 

Where  one  becomes  a  party  to  a  note  as  an  indorser  thereof  be- 
fore delivery,  he  identifies  himself  with  the  maker;  and  the  settle- 
ment of  a  pre-existing  debt,  owing  from  the  maker  to  the  indorsee, 
is  sufficient  consideration  to  uphold  the  contract  of  indorsement. 

A  waiver  of  protest  on  a  promissory  note  executed  and  indorsed 
in  California  waives  presentment  and  notice,  under  the  laws  of  that 
state,  and  in  a  suit  thereon  in  this  state  it  is  unnecessary  to  prove  a 
demand. 

Where  no  demand  is  necessary  to  bind  the  indorser,  it  is  not  er- 
ror for  the  court  to  exclude  an  interrogatory  to  the  jury  as  to 
whether  plaintiff  demanded  payment  of  the  maker  of  a  promissory 
note  before  the  commencement  of  suit. 

An  interrogatory  to  the  jury  asking  whether  defendant  **  signed 
the  note  as  maker,  surety  or  indorser ''  was  properly  refused,  where 
the  undisputed  proof  showed  that  he  signed  the  same  as  indorser; 
and  also  for  the  reason  that  the  jury  might  answer  in  which  of  said 
capacities  he  signed,  or  might  answer  *'yes''  or  **no''  as  to  the  en- 
tire question. 
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Appeal  from  Superior  Court,  Chehalis  County, 

Action  commenced  in  the  district  court  for  Chehalis 
county,  Washington  Territory,  December  24,  1888,  by  the 
appellee,  A.  Chandon,  against  David  Wilkie,  the  appel- 
lant, upon  a  promissory  note  made  by  one  John  Wilkie 
to  David  Wilkie  and  by  David  Wilkie  indorsed,  with 
protest  waived,  and  delivered  to  appellee.  The  note  was 
made  at  Marysville,  California,  on  February  1, 1884,  and 
was  payable  one  year  after  date  at  the  banking  house  of 
Decker  &  Jewett,  of  that  place,  for  the  principal  sum  of 
$1,100,  beinga  pre-existing  debt  due  the  appellee  from 
John  Wilkie,  the  maker  of  the  note.  The  action  was 
commenced  against  the  appellant  as  indorser  of  the  note. 
The  action  was  tried  before  a  jur3%  who  returned  a  ver- 
dict in  favor  of  the  appellee,  upon  which  judgment  was 
rendered  against  appellant,  from  which  he  appeals. 

Bignold  &  Stinsony  for  appellant. 

0.  F.  Linnj  for  appellee. 

The  opiniorf  of  the  court  was  delivered  by 

Hoyt,  J. — Defendant  was  sued  as  an  indorser  of  a  cer- 
tain promissory  note.  Judgment  was  rendered  against 
him,  to  reverse  which  he  has  brought  the  case  here.  Sev- 
eral errors  are  assigned  as  cause  for  reversal,  but  of  these 
it  is  only  necessary  that  we  should  examine  two,  as  all 
the  others  depend  upon,  and  must  be  controlled  by,  the 
decision  of  those  two.  1st.  That  the  court  erred  in  over- 
ruling appellant's  motion  for  non-suit.  2d.  That  the 
court  erred  in  refusing  to  submit  certain  questions,  re- 
quiring a  special  finding  of  fact,  to  the  jury. 

Plaintiff,  to  maintain  his  action,  introduced  proof  tending 
to  show  that  the  note  in  question  was  given  in  settlement 
of  an  account  due  him  from  one  John  W^ilkie,  a  brother 
of  defendant,  and  that  said  note  was  signed  by  said  John 
Wilkie  as  maker,  and  was  payable  to  the  defendant,  who, 
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before  its  delivery  to  plaintiff,  indorsed  it,  first  causing  to 
be  written  above  his  name  as  such  indorser  the  words:  "I 
hereby  waive  protest  on  within ;"  that  plaintiff  received 
the  note,  and  the  promised  payment  of  $35.00  in  cash,  as 
a  settlement  of  his  said  account  against  said  John  Wilkie, 
and  that  said  note  had  not  been  paid.  There  was  proof 
upon  some  other  points,  but  the  statement  thereof  is  not 
necessary  for  the  discussion  of  the  questions  raised  on  this 
appeal.  When  plaintiflF rested,  defendant  moved  the  court 
for  a  judgment  of  nonsuit,  and  urges  here  two  reasons  why 
such  motion  should  have  been  granted.  1st.  That  the 
proof  failed  to  show  any  consideration  for  the  note  suffi- 
cient to  charge  this  defendant.  2d.  That  no  demand  of 
payment  upon  the  maker  had  been  proved. 

That  the  settlement  and  satisfaction  of  a  pre-existent 
debt  is  sufficient  consideration  for  a  note  given  in  such  set- 
tlement, is  too  well  settled  to  require  argument  at  this  day, 
and  we  do  not  understand  that  appellant  contends  to  the 
contrary  so  far  as  the  original  debtor,  as  the  maker  of  the 
note,  is  concerned.  He  does,  however,  contend  that  as  no 
consideration  actually  passed  from  the  original  creditor, 
that  is,  that  he  parted  with  nothing  of  value  at  the  time 
of  the  transaction,  there  was  no  such  consideration  as 
would  sustain  his  contract  as  indorser,  as  he  was  a  stran- 
ger to  the  original  indebtedness.  We  think, however,  that 
by  consenting  to  become  a  party  to  the  note,  and  an  in- 
dorser thereof  before  delivery,  he  identified  himself  with 
the  maker  and  became  a  party  to  the  consideration,  and 
that  as  there  was  a  good  consideration  for  the  making, 
there  was  also,  under  the  circumstances  disclosed  by  this 
case,  a  good  consideration  for  the  indorsement. 

Where  the  language  of  the  waiver,as  in  this  case,  was  only 
of  the  protest,  it  would  be  a  question  of  some  importance 
to  determine  whetherornotin  the  absence  of  a  statute  upon 
the  subject  it  could  by  intendment  be  so  extended  as  to  be 
a  waiver  of  demand  of  the  maker.  But  that  case  is  not  now 
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presented,  as  this  note  was  executed  in  California  where 
there  is  legislation  upon  this  subject,  lisction  3160  of  the 
Civil  Code  of  California  is  as  follows:  "A  waiver  of  pro- 
test on  any  negotiable  instrument,  other  than  a  foreign  bill 
of  exchange,  waives  presentment  and  notice;"  and  aided 
by  this,  the  waiver  on  the  note  in  question  was  a  waiver 
of  demand,  and  therefore  it  was  not  necessary  to  prove  one. 

The  defendant  asked  the  court  to  submit  two  questions 
to  the  jury.  The  first  was  as  follows,  to  wit:  "  Did  the 
plaintiff  in  this  action  ever  present  the  note  to  the  maker 
thereof  or  demand  payment  of  the  same  from  the  maker, 
John  Wilkie,  before  the  commencement  of  this  suit?"  We 
have  already  seen  that  there  was  absolutely  no  proof  as 
to  demand,  and  that  under  the  law  of  the  case  no  demand 
was  necessary,  and  hence  it  would  have  been  worse  than 
idle  to  have  submitted  such  question,  and  the  court  did 
only  its  duty  in  refusing  so  to  do. 

The  second  question  was:  "  Did  the  defendant,  David 
Wilkie,  sign  the  note  as  maker,  surety  or  indorser?"  The 
court  properly  refused  to  submit  this  question  for  the  rea- 
son that  the  undisputed  proofs  show  that  he  signed  the 
same  as  indorser,  as  not  only  the  plaintiff's  proofs  showed 
this  to  be  the  fact,  but  the  same  was  testified  to  bv  defend- 
ant  himself.  Besides,  the  question  was  not  in  such  form 
that  the  court  could  properly  re([uire  the  jury  to  answer  it. 
The  jury  from  it  might  feel  called  upon  to  answer  in  which 
of  said  capacities  he  signed,  and  equally  as  well  might 
feel  called  upon  to  answer  "yes"  or  *'no"  as  to  the  entire 
question.  Questions  submitted  to  a  jury  for  a  special 
finding  should  be  carefully  drawn,  and  call  for  a  direct 
answer,  and  should  be  such  that  all  minds  would  under- 
stand them  alike;  and  if  not  soframed,  the  court  should 
refuse  to  submit  them. 

On  the  whole  record  we  see  no  error,  and  the  judgment 
must  be  affirmed,  with  costs;  and  it  is  so  ordered. 

Scott  and  Stiles,  JJ.,  concur. 

Anders,  C.  J.,  and  Dunbar,  J.,  not  sitting. 
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W.  p.  McElwain  v.  R.  J.  Huston. 

Appeal  from  •Superior  Court,  King  County. 

Ovid  A.  Byers,  for  appellant, 

Thompson,  Edncn  &  IluniphrU-s,  for  appellee. 
The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — An  order  of  the  superior  court  striking  out 
a  portion  of  the  defendant's  answer  is  not  an  appealable 
order,  therefore,  the  appeal  must  be  dismissed,  and  it  is 
so  ordered. 

HoYT,  Scott  and  Dunbar,  JJ.,  concur. 
AsDERS,  C.  J.,  uot  sitting. 


[No.  SI.    Decided  November  U,  ISW.l 

Thomas  Carstens  v.  Levrett  McReavy. 


B  upon  the  sufficiency  of  evideuce 
ite  admlsaibility  coDoerning  cer- 
t  of  factn  doeit  not  include  the 
tesUaiony  In  so  fur  as  it  touchea  the  objectionable  findtnga,  and 
dosa  not  contain  any  question  or  answer,  nor  any  objection,  ruling 
or  exception. 

Under  a  verbal  authority  to  sell  land,  a  real  estate  agent  or  broker 
baa  DO  power  to  enter  into  a  contract  of  conveyance  binding  upon  hia 
principal. 

Appeal  from  District  Court,  King  County. 

Action  to  compel  a  specific  performance  of  an  alleged 
agreement  to  sell  and  convey  certain  real  estate  in  the  city 
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of  Seattle,  King  county,  State  of  Washington.    The  trial 
court  found  the  following  facts: 

"  First:  The  appellant  owned  two  lots  in  Burke's  second 
addition  to  the  city  of  Seattle,  which,  by  parol  order,  he 

E laced  in  the  hands  of  real  estate  brokers  for  sale,  and 
imself  removed  to  Los  Angeles,  California;  afterwards, 
by  letter,  he  directed  said  brokers  to  sell  said  real  estate 
upon  terms  in  substance  the  same  as  those  upon  which 
they  finally  negotiated  a  sale.  Second:  In  pursuance  of 
such  authority,  said  brokers  negotiated  a  sale  to  the 
appellee,  and  executed  a  written  contract  of  sale,  which 
is  set  forth  in  the  amended  complaint,  and  thereupon  de- 
manded of  appellant  a  conveyance  to  the  appellee;  this 
he  refused  to  make,  refused  to  accept  the  money  which 
they  had  received  from  appellee,  and  has  since  steadily 
refused,  though  conveyance  was  demanded  of  him  bj^ 
appellee,  and  the  balance  of  the  purchase  price  tendered^ 
and  the  tender  ever  since  made  good." 

The  receipt  and  contract  of  sale  referred  to  in  the  find- 
ings is  as  follows: 

"  Seattle,  Wash.  Ter.,  Feb ^  25, 1888.  Received  this  date 
of  L.  McReavy,  of  King  county.  Wash.,  the  sum  of  three 
hundred  dollars,  being  deposit  as  earnest  money  to  bind 
the  bargain  for  purchase  by  him  of  the  following  de- 
scribed real  estate,  to  wit:  Lots  13, 14,  block  15,  Burke's 
addition  to  the  city  of  Seattle,  the  purchase  price  of  which 
agreed  upon  is  the  sum  of  six  hundred  dollars,  to  be  paid 
in  gold  coin,  as  follows,  viz.:  Cash,  three  hundred  dollars, 
bal.  on  or  before  May  2, 1888.  Ten  days  are  allowed  to 
the  purchaser  herein  named  for  search  of  title  to  said  real 
estate,  which  it  is  agreed  shall  be  promptly  made,  and  if 
such  title  is  found  imperfect  and  cannot  be  perfected 

within days,  then,  and  in  that  case  only,  said  earnest 

money  so  deposited  to  be  returned.     $300.00.    Eshelman, 
Llewellyn  &  Co.,  agents." 

Judgment  was  rendered  in  said  action  for  plaintiff^ 
and  defendant  appeals. 

Thompson^  Edsen  &  Humphries^  and  Rochester,  Lewis  <ir 
GilmaHj  for  appellant. 

Preston,  Albertson  &  Donworth,  for  appellee. 
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The  opinion  of  the  court  was  delivered  b)- 

Stiles,  J. — A  so-called  statement  of  facts  is  brought  up 
with  the  record  in  this  case,  which  is  merely  a  slight  en- 
largement of  the  findings  of  fact  filed  by  the  judge  who  tried 
the  cause.  Presumably  this  statement  was  intended  to  re- 
spond to  the  first  and  third  grounds  urged  on  the  motion 
for  a  new  trial,  viz.:  That  the  evidence  was  insufficient  to 
justify  the  findings,  and  that  the  court  erred  in  permitting 
the  agents  of  the  appellant  to  testify  concerning  certain 
matters.  When  this  court  is  called  upon  to  say  whether 
the  evidence  fails  to  sustain  any  or  all  of  the  findings  of 
fact  below,  the  testimony,  at  least  in  so  far  as  it  touches  the 
objectionable  findings,  must  be  included  in  the  statement. 
And  if  objections  to  the  admission  of  testimony  are  relied 
on,  the  questions  asked,  the  answers  returned,  and  the 
documents  admitted,  if  any  must  appear  with  such  other 
of  the  testimony  as  may  be  necessary  to  explain  the  con- 
nection of  the  objectionable  matter  with  the  case.  In  this 
instance  thestatement  does  not  con  tain  the  name  of  a  single 
witness,  or  the  statement  of  any  witness,  nor  any  question 
or  answer,  nor  any  objection,  ruling  or  exception;  and  it 
very  decidedly  sustains  the  findings  in  every  particular, 
as  might  be  expected.  Therefore  it  is  useless  for  the  pur- 
poses for  which  it  was  prepared,  and  we  must  confine  any 
examination  of  the  case  to  the  other  question  raised, 
which  is  whether  the  conclusions  of  law  and  the  judg- 
ment were  warranted  by  the  findings,  which  were  in 
almost  the  same  language  as  that  of  the  complaint. 

The  appellant  was  the  owner  of  certain  real  property  in 
the  citv  of  Seattle,  and  the  court  found  that  at  a  certain 
date  agents  named,  who  were  real  estate  agents  in  Seattle, 
"were  the  agents  of  defendant  for  the  sale  of  the  aforesaid 
real  esUite,  and  were  then  and  there  dulv  authorized  and 
empowered  by  the  defendant,  by  writing  under  the  de- 
fendant's hand,  to  make  and  negotiate  a  sale  of  said  real 
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estate."  The  agents  thus  authorized,  executed  and  deliv- 
ered to  the  appellee  a  contract  for  the  sale  of  the  appellant's 
property,  without  his  knowledge,  and  in  his  absence  from 
the  state,  and  received  a  portion  of  the  purchase  money. 
Appellant  refused  to  recognize  the  contract  thus  made, 
claimingthattheauthority  by  him  given  to  ^' sell"  did  not 
include  the  authority  to  execute  a  contract,  or  anything 
more  than  to  find  a  purchaser.  This  was  the  vital  point 
in  the  case,  upon  which  the  court  held  with  the  appellee, 
and  directed  that  the  contract  thus  made  be  performed. 

The  statute  of  frauds  may  be  satisfied  by  the  execution 
of  a  contract  for  the  sale  of  lands  by  the  hand  of  another 
person  than  the  party  to  be  charged,  if  that  person  be  there- 
unto lawfully  authorized,  and  it  is  well  settled  that  such 
third  person  may  be  thus  lawfully  authorized  orally,  by 
written  direction  not  under  seal,  and,  even,  by  a  course  of 
conduct  amounting  to  an  estoppel.  It,  therefore,  only  re- 
mains to  determine  whether  the  ordinary  real  estate  agent 
or  broker,  authorized  to  scWland,is  thereby  empowered  to 
enter  into  a  contract  binding  upon  his  principal  in  an  action 
for  specific  performance.  A  real  estate  agent  is  a  person 
who  is,  generally  speaking,  engaged  in  the  business  of  pro- 
curing purchases  or  sales  of  lands  for  third  persons  upon  a 
commission  contingent  upon  success.  He  owes  no  affirma- 
tive duty  to  his  client,  is  not  liable  to  him  for  negligence 
or  failure,  and  may  recede  from  his  employment  at  will, 
without  notice.  On  the  other  hand,  courts  almost  unani- 
mously unite  in  holding  that  in  case  ofan  ordinary  employ- 
ment to  sell,  once  he  has  procured  a  party  able  and  willing 
to  buy,  upon  the  terms  demanded  by  his  principal,  and  has 
notified  him  of  the  purchaser's  readiness  to  buy,  the  agent's 
work  is  ended  and  he  is  entitled  to  his  commission.  It  is 
not  his  duty  to  procure  a  contract  or  make  one,  and  he  is 
not  in  default  if  he  fails  to  do  either.  Therefore,  to  our 
mind,  it  seems  clear  that  ordinarily  it  is  not  within  the 
contemplation  of  the  owner  and  agent,  where  property  of 
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this  character  is  placed  in  the  hands  of  the  latter  for  sale, 
that  he  shall,  without  consultation  with  his  client,  execute 
a  contract.   We  are  aware  that  courts  have  held  to  this  ex- 
tent, basing  their  decisions  upon  a  distinction  between  an 
authority  to  sell  and  an  authority  to  find  a  purchaser,  and 
upon  the  well  known  rule  that  an  authority  to  an  agent  to 
do  a  thing  is  presumed  to  include  all  the  necessary  and 
usual  means  of  executing  it  with  effect.  But  such  holdings 
do  not  commend  themselves  to  our  judgment,  and,  as  this 
is  a  new  question  in  this  state,  and  we  are  satisfied  that  it  is 
not  the  general  practice  of  agents  to  make  such  contracts, 
we  do  not  hesitate  to  dissent  from  the  decisions  above  men- 
tioned, especially  as  there  is  no  lack  of  authority  for  the 
position  we  take.   We  cannot  shut  our  eyes  to  the  obvious 
defect  in  the  argument  that  authority  to  sell,  in  this  in- 
stance, necessarily  implies  authority  to  execute  a  contract. 
A  sale  of  land,  "  executed  with  effect,"  includes  the  exe- 
cution of  a  deed  and  the  delivery  of  possession,  neither  of 
which  the  agent  can  do,  unless  his  authority  to  sell  is  sup- 
plemented by  the  delivery  of  possession  to  him  and  a 
power  of  attorney   to   convey.      So   that   he  does  not, 
although  in  possession  of  the  authority  to  sell,  have  all  the 
necessary  means  of  executing  that  authority  with  final 
effect.  He  stops  short  somewhere,  and  when  we  are  inquir- 
ing where  the  probable  and  proper  place  of  his  stoppage 
is,  the  evils  that  would  attend  the  extension  of  his  actual 
authority  beyond  the  finding  of  a  purchaser,  furnish  ample 
reason  for  fixing  his  limit  there.    An  agency  of  this  kind 
maybe  created  by  the  slightest  form  of  words,  without 
any  writing,  leaving  it  to  litigation  to  determine  whether 
the  substance  of  the  authority  is  "  to  sell "  or  "  to  find  a 
purchaser,"  wherein  the  unscrupulous  and  dishonest  agent 
would  be  at  once  arrayed  as  the  principal  witness  against 
his  client,  with  every  advantage,  from  some  note,  *'  made 
at  the  time,"  of  what  the  instruction  was.    Perjury  would 
go  at  a  premium  in  such  cases,  and  the  confiding  and  un- 
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lettered  would  be  its  victims.  Scarcely  any  man,  when 
listing  his  property  with  a  real  estate  agent,  stops  to  give 
details  either  as  to  the  property  itself  or  as  to  the  arrange- 
ments he  desires  to  make,  yet  no  one  would  sell  upon  equal 
terms  to  a  first  class  business  man  and  to  an  habitual 
drunkardjOr  well  known  insolvent;  and  the  ordinary  owner 
would  not  sell  at  all  to  a  person  whose  very  occupancy 
would  tinge  the  neighborhood  with  a  bad  repute.  These 
are  good  reasons,  and  are,  probably,  some  of  the  reasons 
why  custom  and  the  law  have  made  it  not  necessary  that 
real  estate  agents  should  actually  procure  contracts  in  order 
to  earn  their  compensation;  and  why, in  this  connection, 
the  comnlon  understanding  of  the  phrase  "authority  to 
sell"  means  only  authority  to  find  a  purchaser,  whether 
the  authority  be  given  orally  or  by  written  request. 

In  considering  this  case  we  have  examined  the  numer- 
ous authorities  cited  by  both  sides,  as  well  as  many  others, 
and  find  the  position  we  take  fully  sustained  by  Morris 
V.  Ruddy,  20  N.  J.  Eq.  236 ;  Milne  v.  Kleb,  44  N.  J.  Eq. 
378 ;  Duffy  v.  Hobson,  40  Cal.  240 ;  Armstrong  v.  Lowe,  76 
Cal.  616;  Mechem  on  Agency,  §966;  Warvelle  on  Vend- 
ors, 213 ;  2  Am.  and  Eng.  Ency.  Law,  p.  573,  note  2.  The 
earlier  cases  in  New  York  were  to  the  same  effect,  nota- 
bly :  Coleman  v.  Garrigues,  18  Barb.  60,  and  Glentxvorth  r. 
Luther,  21  Barb.  145;  but  they  were  overthrown  by 
Haydock  v.  Stoiu,  40  N.  Y.  303,  without  sufficient  reason, 
as  it  seems  to  us.  We  note  that  in  nearly  if  not  all 
the  states  where  the  courts  at  any  time  held  agents 
to  sell  real  estate  authorized  to  execute  contracts  of 
sale,  especially  in  New  York  and  Illinois,  the  legisla- 
tures very  soon  after  amended  the  statutes  of  frauds 
so  as  to  require  the  agent's  authority  to  contract  to  be 
in  writing. 

Lyon  V,  Pollock,  99  U.  S.  668,  presents  a  state  of  facts  not 
found,  to  any  extent  whatever,  in  the  case  at  bar,  and  is, 
therefore,  not  applicable,  and  the  same  mav  be  remarked 
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of  Rutenberg  v.  Main,  47  Cal.  213.  What  a  broker  must 
do  to  "complete  a  sale"  is  well  defined  in  McGavock  v. 
Woodlief,  20  How.  221,  thus :  "  The  broker  must  complete 
the  sale;  that  is,  he  must  find  a  purchaser  in  a  situation 
and  ready  and  willing  to  complete  the  purchase  on  the 
terms  agreed  on,  before  he  is  entitled  to  his  commission." 
Per  contra,  if  the  broker  has  "completed  the  sale"  so  as 
to  be  entitled  to  his  commissions,  by  finding  a  purchaser, 
without  a  contract,  his  duty  is  thereby  performed  and 
his  authority  exhausted. 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  action  dismissed.     Costs  to  the  appellant. 

Anders,   C.  J.,   and  Hoyt,   Dunbar  and  Scott,  JJ., 
concur. 


[No.  88.    Decided  November  14, 1890.] 

George  W.  Penter  v.  Staight  &  Beavers. 

DEMURRER — MISJOINDER     OF    CAUSES  — APPEAL —JURISDICTION    OF 

SUPREME  COURT— PLEADING. 

Where  two  causes  of  action  are  improperly  joined,  the  failure  of 
the  court  to  pass  upon  a  demurrer  on  that  ground  is  not  cured  by 
sustaining  a  demurrer  to  one  of  the  paragraphs  for  want  of  sufficient 
facts  to  state  a  cause  of  action. 

Where  the  first  paragraph  of  a  complaint  contained  an  allegation 
of  9^  damages  against  defendant,  for  which  demand  had  been 
made  before  suit,  and  the  second  paragraph  alleged  damages  at 
|500,  the  sustaining  of  a  demurrer  to  the  latter  paragraph  does  not 
reduce  the  amount  in  controversy  to  9200,  there  being  no  amend- 
ment reducing  the  demand  below  f700;  and  the  supreme  court  has 
jurisdiction  thereof  on  appeal,  under  article  4,  'i  4,  of  the  constitu- 
tion, restricting  jurisdiction  to  cases  where  the  original  amount  in 
controversy  is  above  |200. 

Where  appellees  were  not  present  when  the  statement  of  facts 
waa  settled,  nor  had  any  notice  thereof,  the  supreme  court  will  dis- 
regard the  statement. 
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A  complaint  in  an  action  for  tiie  recovery  of  commissions  on  the 
sale  of  real  estate,  which  alleges  that  the  property  was  placed  in  the 
hands  of  plaintiffs,  and  that  they  found  a  purchaser  at  the  price  named, 
and  completed  the  bargain  with  the  purchaser  for  the  sale  of  the  same, 
but  which  does  not  allege  that  they  communicated  knowledge  of  their 
action  to  the  defendant,  or  that  he  carried  out  the  arrangement  made 
for  the  sale,  or  refused  to  carry  it  out,  after  such  notice,  is  defective 
for  want  of  sufficient  facts. 

An  answer  denying  *'  generally  each  and  every  allegation  "  of  the 
complaint,  is  good  as  a  general  denial,  and  it  is  error  for  the  court  to 
refhse  to  allow  the  defendant  to  introduce  evidence  competent  unde^ 
such  a  plea. 

Appeal  from  Superior  Court y  Whatcom  County. 

Action  by  M.  R.  Staight  and  C.  A.  Beavers,  copartners 
under  the  firm  name  of  Staight  &  Beavers,  against  George 
W.  Penter,  to  recover  the  sum  of  $700.  The  complaint 
was  in  two  paragraphs;  the  first  alleged  money  to  be  due 
on  a  contract  to  pay  commissions  as  broker  in  making  a 
sale  of  real  estate;  the  second  was  for  damages  for  injur- 
ing the  good  name  and  business  standing  of  the  plaint- 
iffs.    The  facts  are  sufficiently  stated  in  the  opinion. 

S.  M.  Bruce,  for  appellant. 
Dorr  &  Finch,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  complaint  contained  the  separate  state- 
ment of  two  improperly  joined  causes  of  action,  in  the  first 
of  which  two  hundred  dollars  was  demanded,  and  in  the 
second  five  hundred.  Demurrers  were  interposed  on  the 
ground, first,  that  two  causes  of  action  had  been  improperly- 
joined  ;  and,  secondly,  that  the  complaint  did  not  state  a 
cause  of  action.  The  court  below,  on  the  hearing  of  these 
demurrers,  disregarded  the  first  ground  of  demurrer,  but 
ruled  on  the  second  to  the  effect  that  the  first  cause  of  ac- 
tion, as  pleaded,  was  sufficient,  but  that  the  second  was  not. 
We  presume  that  the  failure  to  passupon  the  demurrer  for 
misjoinder  was  upon  the  theory  that  as  the  facts  stated  in 
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the  second  cause  of  action  were  not  sufficient  to  constitute 
a  ground  of  complaint,  tliere  was  no  misjoinder,  and  it 
was,  therefore,  not  necessary  to  rule  upon  that  point. 
This  was  clear  error.  The  demurrer  upon  this  ground 
should  have  been  sustained,  and  the  plaintiffs  allowed  to 
amend  by  selecting  which  of  the  causes  of  action  they 
would  stand  upon,  and  dismissing  as  to  the  other. 

The  error  thus  committed  would  not  be  very  material  in 
this  case  were  it  not  that  the  court's  action  has  opened  the 
way  to  a  motion  to  dismiss  this  appeal,  on  the  ground  that 
this  court  has  no  jurisdiction  under  that  clause  of  the  con- 
stitution (Art.  4,  §  4)  which  restricts  it  to  cases  of  this 
class  where  the  original  amount  in  controversy  is  above 
two  hundred  dollars.  In  this  instance  the  "original  amount 
in  controversy"  wastheamountdemanded,  seven  hundred 
dollars.  But  the  appellee  contends  that  inasmuch  as  the 
second  cause  of  action  contained  an  allegation  of  damage 
in  the  sum  of  five  hundred  dollars,  and  the  first  cause  of 
action  a  like  allegation  of  damage  in  two  hundred  dollars, 
the  act  of  thecourt  in  sustainingthe  demurrer  to  the  second 
cause,  ipso  facto,  reduced  the  amount  in  controversy  to  ex- 
actly two  hundred  dollars.  The  demand, however,remained 
seven  hundred  dollars,  and  there  was  no  amendment  mak- 
ing it  less.  Inasmuch  as  the  allegations  of  the  first  cause 
of  action  tended  to  show  a  right  in  the  plaintifiis  to  compen- 
sation for  services  rendered  of  the  value  of  two  hundred 
dollars,  for  which  demand  had  been  made  before  suit,  the 
proper  judgment  would  have  been  two  hundred  dollars 
with  interest  thereon  from  the  date  of  the  demand  until 
the  judgment,  something  more  than  two  hundred  dollars; 
therefore  it  was  proper  that  the  prayer  of  the  complaint  on 
that  cause  of  action  should  be  more  than  the  bare  princi- 
pal, which  would  have  given  this  court  jurisdiction. 

There  is  another  and  an  equally  important  ground,  how- 
ever,upon  which  we  must  sustain  this  appeal.  It  isclaimed 
in  the  brief  of  the  appellees,  that  upon  the  demurrer  to  the 
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second  cause  of  action  being  sustained,  that  cause  of  action 
was  abandoned  and  no  longer  formed  apart  of  the  contro- 
versy. Were  that  so,  and  had  an  amended  complaint  been 
filed  demanding  only  two  hundred  dollars,  weshould  hold 
with  the  appellee.  But  on  referring  to  the  record  we  find 
thatnot  onlv  was  there  no  abandonment,butthattheorder 
sustaining  the  demurrer  distinctly  shows  the  plaintiffs  ex- 
cepting to  the  ruling  of  the  court,  thus  preserving  to  the 
plaintiffs  the  right  to  appeal  from  that  judgment.  True, 
the  trial  went  on  upon  the  first  cause  of  action,  and  plaint- 
iffs were  apparently  satisfied  with  their  recovery ;  but, 
had  the  judgment  been  against  them,  it  was  quite  in  their 
power  to  appeal  to  thiscourt,  giving  it  jurisdiction  of  the 
whole  amount  of  seven  hundred  dollars  on  account  of 
the  alleged  error  of  the  court  in  sustaining  the  demurrer. 
If  there  would  be  jurisdiction  for  one  side  there  must  be 
jurisdiction  for  the  opposite  side. 

The  notice  of  appeal  was  given  in  open  court,  and  was 
in  accordance  with  the  act  of  1883.  No  notice  whatever 
appears  to  have  been  given  to  the  plaintiffs  of  the  settle- 
ment of  the  statement  of  facts,  nor  do  they  or  their  attor- 
neys appear  to  have  been  present  when  it  was  settled  or 
certified ;  upon  the  objection  of  the  appellees  we  must 
therefore  disregard  it.  Taylor  v.  Osborn,  ante^  p.  189. 
The  appeal  is,  therefore,  before  us  upon  the  judgment  roll, 
upon  the  following  points:  1.  Error  of  the  court  in  not 
sustaining  the  defendant's  demurrer  to  the  first  cause  of 
action.  2.  For  want  of  findings  of  fact  and  conclusions 
of  law.     3.  Error  in  striking  out  portions  of  the  answer. 

This  was  an  action  for  a  real  estate  agent's  commission, 
and  the  complaint  alleged  that  certain  property  was  placed 
in  the  hands  of  plaintiffs  by  defendant  for  sale  at  a  certain 
price,  and  the  plaintiffs  undertook  to  use  their  best  efforts 
to  find  a  purchaser  at  the  price  named,  for  which,  they  be- 
ing successful,  they  were  to  receive  the  usual  commission, 
alleged  to  be  five  per  cent.;  and  to  charge  the  defendant, 
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the  complaint  also  alleged  that  plaintiffs  had  found  a  pur- 
chaser at  the  price  named,  and  completed  the  bargain  with 
the  purchaser  for  the  sale  of  the  same.  But  there  was  no 
allegation  that  the  plaintiff's  had  ever  .communicated 
knowledge  of  their  action  to  the  defendant,  or  that  he 
had  carried  out  the  arrangement  they  had  made  for  the 
sale,  or  had  refused  to  carry  it  out  after  notice  of  the 
arrangement ;  and  in  these  particulars,  at  least,  it  was 
fatally  wanting.  Mechem  on  Agency,  g  612;  Love  v.  Miller, 
53  Ind.  294;  21  Am.  Rep.  192. 

A  motion  for  a  new  trial  was  made  upon  several  grounds, 
none  of  which  we  can  notice,  with  the  exception  of  the  fifth, 
for  the  reason  that  they  are  dependent  upon  the  statement 
of  facts,  which  is  out  of  the  case.  The  fifth  ground  was, 
that  the  decision  was  against  law,  and  is  argued  by  refer- 
ence to  the  insufficiency  of  the  facts  to  support  the  judg- 
ment. No  findings,  whatever,  were  filed,  the  only  allusion 
to  the  subject  being  found  in  the  judgment  which  recites 
tliat  the  court  "  finds  for  the  plaintiffs."  We  have  dis- 
cussed this  matter  of  findings  at  large  in  Bard  v.  Kleeb, 
j>o«t,  p.  370,  decided  at  this  session  of  the  court. 

The  court  below,  on  motion,  struck  out  all  of  the  de- 
fendant's answer,  excepting  the  first  clause,  in  these  words: 
"  First.  He  denies  generally  each  and  every  allegation 
thereof,"  that  is,  of  the  complaint,  which  defendant  assigns 
as  error.  But,  although  we  do  not  consider  all  of  the  mat- 
ter stricken  out  as  sham,  frivolous  or  irrelevant,  the  error 
was  harmless  to  the  defendant,  as  everything  material  was 
in  the  nature  of  evidence  which  could  have  been  in  trod  uced 
under  the  general  denial.  We  note,  liowever,  in  the  judg- 
ment that  the  court  seems  to  have  held  the  first  denial 
above  quoted  not  to  be  a  general  denial,  and  refused  to 
allow  the  defendant  to  introduce  any  testimony  under  it, 
although  it  is  recited  that  "the  defendant  offered  evidence 
tending  to  deny  the  allegations  of  the  complaint."  We 
are  at  a  loss  to  understand  how  a  better  general  denial 
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could  have  been  framed.  Gammon  v.  Dyke,  2  Wash.  T.  266, 
and  Dillon  v.  Spokane  County,  3  Wash.  T.  498,  did  not  hold 
otherwise,  or  even  touch  the  question.  Assuming  that 
the  plain tiflfs  had  proven  facts  sustaining  every  allegation 
of  their  complaint,  it  was  then  certainly  competent  for 
the  defendant,  under  his  restricted  pleading,  to  disprove 
those  facts  if  he  could. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  instructions  to  the  court  below  to  sustain  the  demur- 
rer of  the  defendant  on  the  ground  of  the  misjoinder  of 
causes  of  action,  and  also  his  demurrer  to  the  first  cause 
of  action,  with  leave  to  the  plaintiffs  to  elect  which  cause 
of  action  they  will  proceed  upon,  and  to  file  an  amended 
complaint  thereon,  after  which  defendant  will  have  leave 
to  answer  the  amended  pleading.  And  it  is  so  ordered, 
with  costs  to  the  appellant. 

Anders,  C.  J.,  and  Hoyt,  Dunbar  and  Scott,  JJ., 
concur. 
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[No.  47.    Decided  November  18. 1890.] 

Frank  M.  Bard,  H.  C.  Patrick  and  Johnson  Stout 

V.  John  W.  Klkkb. 

FINDINGS  OF  FACT. 

A  recital  in  a  judgment  that  "the  court  finds  the  matters  and  things 
set  forth  in  the  complaint  are  trae*'  is  not  a  sufficient  findlns^  of  facts, 
as  required  by  §  246,  Code  Wash.  T.;  especially  when  the  reply  admits 
that  one  of  the  allegations  of  the  complaint  is  untrue. 

Appeal  from  District  Court,  Pieixe  County. 

The  facts  are  set  out  in  the  opinion. 

Tomn  &  Likens,  for  appellants, 
AppUgaie  &  TUlow,  for  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  a  bill  in  equity  filed  to  compel  the 
specific  performance  of  a  contract  for  the  sale  of  standing 
timber,  and  numerous  articles  of  personal  property,  the 
performance  involving  the  payment  of  the  sum  of  $302.75 
in  money,  the  execution  and  delivery  of  certain  promissory 
notes  secured  by  a  mortgage,  and  the  procurement  of  a 
policy  of  insurance.  An  injunction  to  restrain  the  sale  of 
the  contracted  property,  and  the  appointment  of  a  receiver, 
were  asked,  pending  the  litigation.  The  cause  was  tried 
by  the  court,  and  a  judgment  for  $2,199.65  and  costs  was 
rendered  against  the  defendants.  A  motion  for  a  new  trial 
was  denied  and  the  cause  appealed  to  this  court.  One  of 
the  grounds  for  a  reversal  urged  by  the  appellants  is,  that 
no  findings  of  fact  or  law  were  filed  by  the  court  as  required 
by  §  246  of  the  code,  and  as  we  consider  the  objection  well 
taken,  we  shall  confine  our  decision  to  that  point,  in  the 
main.  Section  246  is  as  follows :  "  Upon  the  trial  of  an  issue 
of  fact  by  the  court,  its  decision  shall  be  given  in  writing 
and  filed  with  the  clerk.  In  giving  the  decision,  the  facts 
found  and  the  conclusions  of  law  shall  be  separately  stated. 
Judgment  upon  the  decision  shall  be  entered  accordingly." 
This  language  is  almost  precisely  the  same  as  that  of 
gg  632-3  of  the  Code  of  Civil  Procedure  of  California. 
No  findings  of  fact  whatever  were  made  or  filed  in  this 
case,  it  is  conceded.  But  the  appellee  points  out  that  in 
the  judgment  there  occurs  the  following :  "  The  court  finds 
the  matters  and  things  set  forth  in  the  complaint  are  true, 
and  that  upon  the  cause  of  action  therein  set  forth,  said 
defendants.  Bard  and  Patrick,  are  indebted  to  the  plaintiff 
in  the  sum  of  three  hundred  and  two  dollars  and  twenty- 
five  cents  ($302.25),  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum  from  October  8, 1888,  and  the 
further  sum  of  two  thousand  dollars  ($2,000.00),  with  in- 
terest thereon  at  the  rate  of  eight  per  cent,  per  annum  from 
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the  20th  day  of  October,  A.  D.  1888,  and  the  further  sum 
of  ten  dollars  ($10.00)  for  his  attorney  fee  herein ;  and  that 
on  account  of  the  matters  set  up  in  the  answer,  defendants 
are  entitled  to  recover,  by  way  of  set-oflf  against  plaintiff's 
demand,  thesum  of  two  hundred  and  fifty  dollars($250.00), 
to  be  deducted  as  of  the  date  October  20,  1888."    This 
we  are  urged  to  accept  as  a  compliance  with  the  statute, 
inasmuch  as  it  is  there  stated  that  the  court "  finds  the  mat- 
ters and  things  set  forth  in  the  complaint  are  true,"  and 
several  cases  from  tlie  California  reports  are  cited  to  sus- 
tain this  view,  or  to  avoid  the  eflFect  of  the  omission,  should 
we  not  agree  with  the  appellee.    So  far  as  we  are  aware, 
from  the  Washington  Territory  reports,  this  is  the  first 
time  this  issue  has  been  squarely  raised  here,  and  we  shall 
therefore  allude  to  a  number  of  California  cases  on  the 
subject.     In  McEwoi  v.  Johnwn^  7  Cal.  258,  is  the   first 
instance  where  findings  of  fact  made  by  reference  to  the 
pleadings  w^ere  sustained,  but  there  the  findings  were: 
"  That  the  facts  stated  in  the  plaintiff's  complaint  are  true," 
and  "  That  the  facts  stated  in  the  defendant's  answer  are 
not  true,"  and  the  court  said:   "  Under  these  provisions, 
we  think  that  the  finding  may  well  refer  to  the  pleadings 
for  a  specification  of  the  facts  found,  and  not  found;  pro- 
vided, such  reference  is  sufficiently  distinct  to  make  it 
intelligible,  and  the  facts  are  sufficiently  stated  in  the 
pleadings.    In  this  case  there  was  a  very  clear  and  simple 
statementof  the  facts,  in  both  the  complaint  and  answ^er." 
In  Pralus  v.  Mining  Co.,  35  Cal.  30,  the  decision  says: 
"  The  special  findings  of  fact  by  the  court,  as  found  in  the 
record,  cover  the  mafetnal  issues  in  the  case,  and  the  gen- 
eral finding  that  *  all  the  allegations  and  averments  in 
plaintiff's  complaint  are  true,  and  that  all  in  the  answer 
are  untrue,'  is  sufficient  and  conclusive  of  all  the  issues 
made  by  the  pleading,"  citing  McEwcii  v.  Johnson.     In 
Williams  v.  Hilly  54  Cal.  390,  the  statement  is:  "The  ob- 
jections that  the  findings  do  not  support  the  judgment,  in 
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that  the  court  did  not  find  as  to  thealleged  mistake,  is  fully 
answered  by  the  finding  of  the  court 'that  all  the  facts  set 
forth  in  the  complaint  are  true/  and  by  the  fourth  find- 
ing." Carey  v.  Brown,  58  Cal.  180,  sustains  the  finding : 
"That  all  the  allegations  of  the  complaint  are  true,  and  all 
the  allegations  of  the  answer  are  untrue,"  on  the  authority 
of  Pralus  V,  Mining  Co.  Likewise  in  Davis  v.  Drew^  58 
Cal.  152,  certain  findings  of  the  court  were  objected  to,  one 
of  them  being  in  the  following  form :  "  4.  And  all  and 
singular  the  allegations  contained  in  paragraphs  1,2, 3  and 
4  of  defendant's  answer  are  true."  But  the  supreme  court 
.sustained  the  finding,  with  this  exclamation  of  regret:  "This 
mode  of  finding  facts  by  reference  to  the  answer,or  portions 
of  it,  is  not  to  be  commended.  It  imposes  greater  labor  in 
this  court,  both  on  counsel  and  court.  But  our  predeces- 
sors have  accepted  such  findings  as  proper  and  sufficient, 
and  therefore  we  do  not  feel  disposed  to  adopt  a  different 
course."  There  are  many  other  cases  in  the  California 
reports  on  this  subject,  but  we  do  not  find  a  single  one  in 
which  a  total  absence  of  findings  was  sustained,  except  for 
reasons  hereafter  mentioned, or  one  in  which  the  recitalsof 
a  judgment  were  taken  as  a  compliance  with  the  law.  In 
everyoneofthe  cases  mentioned  above,  findings  were  filed, 
and  in  all  but  the  first  there  were  special  as  well  as  general 
findings.  We  now  stand  where  the  supreme  court  of  Cali- 
fornia stood  in  1857,  when  it  passed  upon  the  case  of  Mc- 
Ewen  V.  Johnson,  and  we  deem  it  better,  as  we  have  the 
opportunity,  to  shape  the  practice  in  this  state  so  that  our 
successors  may  not  have  to  repeat  the  helpless  plaint  of 
the  California  supreme  court,  when  deciding  Davis  v.  Drew, 
in  1881.  The  cases  in  California,  however,  hold  that  un- 
less it  appears  affirmatively,  by  the  record,  that  findings  of 
fact  were  not  waived  in  the  court  below,  it  will  be  taken 
that  there  was  a  waiver,  and  therefore  no  error,  and  ap- 
pellees urge  a  like  practice  here.  But  §  634  of  the  Cali- 
fornia Code  of  Civil  Procedure  expressly  provides  three 
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methods  by  which  findings  of  fact  may  be  waived,  and 
the  case  of  Mulcahy  v.  Glazier,  51  Cal.  626,  clearly  explains 
the  theory  upon  which  the  supreme  court  of  that  state 
holds  as  it  does  as  to  waivers.  It  is  enough  to  saj'^  that  we 
have  no  statutory  provision  of  this  sort  whatever,  and 
therefore  nothing  to  base  such  ruling  upon.  Eakin  %\ 
McOraith,  2  Wash.  T.  112,  is  cited  to  sustain  the  proposi- 
tion that  if  the  findings  are  general,  the  aggrieved  party 
must  move  in  the  court  below,  to  have  them  made  more 
specific.  But  that  was  not  a  case  where  there  were  no 
findings;  on  the  contrary,  the  findings  made  and  filed 
are  quoted  in  the  opinion,  and  we  do  not  observe  that 
any  point  was  made  in  the  argument  as  reported,  against 
the  findings,  but  even  if  there  were,  we  do  not  dissent 
from  the  decisu)n  of  our  predecessors  under  the  circum- 
stances stated  in  their  decision. 

The  case  under  consideration  is,  therefore,  not  parallel 
with  any  of  the  cases  cited  or  discussed  above.  The  com- 
plaint was  long  and  much  involved.  The  answer,  in  addi- 
tion togeneraldenialsofahnosteverythinginthecoraplaint, 
alleged  fraudulent  misrepresentations,  payment,  compli- 
ance with  the  contract,  and  failureof  the  plaintiff  to  comply, 
and  his  want  of  ability  to  comply,  besides  a  paragraph  in 
the  nature  of  a  counterclaim  for  damages,  and  the  reply 
admitted  one  very  material  allegation  of  the  complaint, 
viz.:  the  ownership  of  certain  timber  contracted  to  be  sold, 
to  be  untrue.  Therefore,  were  we  to  admit  that  the  recital 
in  the  judgment  that  "  the  court  finds  the  matters  and 
things  set  forth  in  the  complaint  are  true,"  to  be  a  find- 
ing, within  the  statute,  we  must  hold  it  to  be  entirely  in- 
sufficient. Indeed,  the  court  could  not  find  the  allegations 
of  the  complaint  to  be  true  in  the  face  of  the  admission  of 
the  reply  as  to  the  ownership  of  the  timber.  Again,  this 
"finding"  makes  no  disposition  whatever  of  the  allegations 
of  the  answer,  except  that  it  awards  $250.00  to  the  defend- 
ants, but  whether  as  damages  or  on  account  of  payments 
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alleged,  does  not  appear.  And  the  judgment  itself,  being 
for  $2,199.65  in  favor  of  the  plaintiff,  negatives  the  idea 
that  the  allegations  of  the  complaint  were  found  to  be  true, 
since  under  its  allegations  the  judgment  prayed  for  would 
have  been  the  only  proper  judgment,  and  not  a  judgment 
for  money.  True,  we  are  informed  in  the  course  of  argu- 
ment by  counsel,  that  the  time  for  the  payment  of  the 
notes  for  $2,000.00  had  expired  at  the  time  of  the  trial, 
and  for  that  reason  the  money  judgment  was  entered ;  but 
that  could  not  be  done  without  the  filing  of  a  supplemental 
complaint,  under  code,  §  114,  when  the  cause  of  action 
would  change  from  that  of  specific  performance  to  one  of 
money  demand  on  contract,  with,  perhaps,  a  foreclosure 
of  the  promised  mortgage. 

Under  these  circumstances  it  is  unnecessary  for  .us  to 
revert  to  or  pass  upon  the  numerous  errors  assigned  by 
the  appellants,  upon  the  court's  refusal  to  admit  certain 
testimony  of  the  defendant,  and  to  exclude  certain  testi- 
mony of  the  plaintiffs,  except  that  we  may  say  that  there  are 
twenty-seven  of  these  alleged  errors,  requiring  the  minute 
examination  of  the  whole  mass  of  shorthand  testimony, 
and  the  retrial  of  the  entire  case,  all  of  which  serves  to 
emphasize  the  necessity  of  proper  findings  in  this  instance. 
These  alleged  errors  were  nearly  all  connected  with  the 
introduction  of  a  certain  written  contract,  which  was  the 
basis  of  the  action,  and  if  we  had  here  the  view  of  the  trial 
court,  expressed  in  the  findings  concerning  that  contract, 
there  would  have  been  little  or  no  propriety  in  bringing 
up  the  voluminous  testimony,  as  the  appeal  would,  in  all 
probability,  have  been  based  upon  the  proposition  that 
the  conclusions  of* law  and  the  judgment  were  not  war- 
ranted by  the  facts  found,  a  pure  question  of  law,  not  re- 
quiring any  statement  of  facts  or  the  great  expense  nec- 
essary to  its  preparation  and  settlement. 

As  we  regard  it,  g  246  is  for  the  protection  of  court  and 
parties.    To  the  court  it  gives  an  opportunity  to  place 
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upon  record  its  view  of  the  facts  and  the  law  in  definite 
written  form,  sufficiently  at  large  that  there  may  be  no 
mistake.  To  parties  it  furnishes  the  means  of  having  their 
causes  reviewed,  in  manj'^  instances  without  great  expense. 
The  findings  of  fact  are  deemed  a  verdict,  and  are  subject 
to  the  same  rule  as  a  verdict;  and  that  they  be  found,  is 
a  substantial  right,  as  inviolate,  under  the  statute,  as 
that  of  trial  by  jury  under  the  constitution,  without  ex- 
press waiver. 

While  we  are  upon  this  subject,  and  touching  the  re- 
quisites of  proper  findings,  we  cite  Breeze  v,  Doyle^  19  Cal. 
102,  and  Hidden  v,  Jordan,  28  Cal.  302,  as  authorities. 
The  judgment  of  the  court  below  must  be  reversed,  and 
a  new  trial  granted,  with  leave  to  the  plaintiff'  to  file  a 
supplemental  complaint,  and  with  further  proceedings 
in  accordance  with  this  opinion.  And  it  is  so  ordered  ; 
costs  to  appellants. 

Anders,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 

Dunbar,  J.,  not  sitting. 

ON   PETITION   FOR   REHEARING. 

Stiles,  J. — In  this  case,  a  petition  for  rehearing  having 
been  filed,  in  denying  the  petition,  we  deem  it  proper  to 
add  to  the  opinion  on  file  something  by  way  of  enlarge- 
ment and  explanation,  as  it  appears  the  opinion  may  be 
misunderstood. 

In  the  first  place,  the  statement  in  the  opinion  that  this 
was  a  case  in  equity,  goes  no  further  than  that  the  form  of 
the  complaint  made  it  appear  so.  The  cause,  for  the  rea- 
son that  the  sums  alleged  to  be  due  had  become  due  before 
the  trial,  was  treated  by  the  court  and4)arties  as  an  action 
at  law  for  money  due,  and  the  judgment  was  for  money. 
Under  this  view  of  it,  the  right  to  a  trial  by  a  jury  existed, 
and  when  the  court  tried  the  case  without,  its  proceeding 
was  controlled  by  §  246,  requiring  the  findings  of  facts  and 
conclusions  of  law.  Whether,  in  a  purely  equitable  action^ 
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findings  are  necessary,  it  is  not  necessary  to  hold ;  but  it 
would  seem  not,  as  such  cases  come  up  on  appeal  from  final 
judgment  upon  the  entire  record  and  testimony  for  a  new 
trial  in  this  court.  It  is  urged  that  g  451  of  the  code 
practically  does  away  with  g  246;  but  we  view  the  former 
section  as  only  applying  to  equity  causes,  and  as  to  be  read 
in  connection  with  that  part  of  §  464  which  refers  to  ac- 
tions by  equitable  proceedings.  Moreover,  were  the  ap- 
pellee's position  as  to  g  451  admitted,  its  terms  were  not 
complied  with.  The  evidence  was  not  certified  as  required 
in  that  section,  but  in  the  form  of  a  statement  under  the 
act  of  1883;  and  not  being  so  certified,  the  plain  infer- 
ence would  be,  that  this  obstacle  to  the  objection  that  there 
were  findings  had  no  existence. 

Anders,  C.  J.,  and  Scott,   Hoyt   and    Duxbak,  JJ., 
concur. 


[No.  52.    Decided  November  18, 1890.] 

J.  C.  McCarty  v.  The  State  of  Washington. 

CONSTITUTION Ali  LAW — INDICTMENT  AND  INFORMATION— LARCENY. 

A  person  accused  of  grand  larceny,  committed  prior  to  the  admis- 
sion of  this  state  into  the  Union,  is  entitled  to  the  guaranty  of  the 
United  States  constitution  of  presentment  by  a  grand  Jury;  and  cannot 
be  prosecuted  therefor  by  information,  under  the  provisions  of  the 
state  constitution  and  the  legislative  act  in  pursuance  thereof,  author- 
izing proceedings  by  information. 

An  information  charging  defendant  with  taking  and  stealing 
**  ninety-three  railroad  ticlcets  of  the  aggregate  value  of  one  hundred 
and  twenty  dollars,"  without  alleging  the  value  of  each  ticket  taken, 
and  showing  that  they  were  stamped,  dated  and  signed,  does  not  state 
facts  sufficient  to  constitute  the  crime  of  larceny. 
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Appeal  from  Superior  Court,  Pierce  County, 

Proceeding  by  information  on  the  charge  of  grand  lar- 
ceny for  the  stealing  of  ninety-three  railroad  passenger 
tickets  of  the  aggregate  value  of  $120,  of  the  chattels  and 
property  of  the  Northern  Pacific  Railroad  Company.  A 
trial  was  had  before  a  jury,  and  a  verdict  returned  finding 
defendant  guilty  as  charged.  From  the  judgment  and 
sentence  rendered  defendant  appeals  to  this  court. 

Town  &  Likens,  for  appellant. 

These  railroad  tickets  not  having  been  delivered  or 
stamped,  or  sold,  were  not  of  any  value  as  railroad  tickets, 
and  consequently  not  a  subject  of  larceny.  As  the  infor- 
mation does  not  charge  the  stealing  of  a  piece  of  paper, 
and  even  if  it  did  it  would  have  no  intrinsic  value,  the 
demurrer  should  have  been  sustained.  People  v.  Loomis, 
4  Denio,  380;  Payne  v.  People,  6  Johns.  103;  People  v,  Wiley, 
3  Hill,  194;  1  Whart.  Crim.  Law,  §  880. 

The  price  and  value  of  each  of  the  tickets  should  have 
been  stated.  2  Bish.  Crim.  Proc,  gg  712,  732-5;  Whart. 
Crim.  PI.  &  Pr.,  g  206;  Whart.  Crim.  Ev.,  gg  121-6;  People 
v,  Littlefield,  5  Cal.  355 ;  People  v.  Coon,  45  Cal.  672 ;  2  Hale 
P.  C.  182-3. 

When  the  alleged  offense  was  committed  defendant 
could  only  be  tried  by  indictment,  and  if  limited  to  in- 
dictment he  could  not  be  tried  on  information.  1  Bish. 
Crim.  Proc,  §  144;  Com,  v.  Cheney,  6  Mass.  347;  TivitcheU 
V,  Com.,  7  Wall.  321 ;  People  v.  CampbeU,  2  Parker  Cr.  Cas. 
386.  Where  the  statute  requiring  an  indictment  is  re- 
pealed, an  information  will  not  lie  for  an  offense  committed 
before  the  repeal.  Rapalje,  Crim.  Proc,  g  110 ;  People  v. 
Tisdale,  57  Cal.  104;  Bish.  St.  Cr.,  g  194. 

W,  H.  Snell,  Prosecuting  Attorney,  Charles  Bedford^  and 
C  E.  Claypool,  for  The  State. 


Mccarty  v.  state. 


S79 


Not.  1880.]  Opinion  of  the  Conrtr-DuNBAR,  J. 

The  United  States  guarantee  an  indictment  by  grand 
jury  in  certain  cases.  But  this  is  true  only  so  far  as  it  ap- 
pUes  to  offenses  against  the  United  States  or  in  trials  by 
United  States  courts,  and  is  not  applicable  to  the  state 
courts;  and  the  territorial  courts  when  trying  an  offense  of 
this  nature,  under  territorial  laws,  were  not  United  States 
courts.  State  v,  Keyes,  30  Am.  Dec.  450 ;  Barron  i\  BaUi- 
more,!  Pet.  243;  Pom.  Const.  Law  (Bennett  Ed.),  §§ 
231-4;  Good  v,  Martiriy  95  U.  S.  90;  Ajnerican  Ins,  Co. 
V.  Canter y  1  Pet.  511;  Benner  r.  Porter ,  9  How.  235; 
Clinton  v.  Englebrecht^  13  Wall.  434 ;  Hombuckle  v. 
Tomhs,  18  Wall.  648;  Reynolds  i\  United  States,  95  U. 
S.  145. 

A  change  from  presentment  by  indictment  to  pre- 
sentment by  information  is  only  a  change  in  the  form 
of  procedure,  and  cannot  come  within  any  of  the  defi- 
nitions of  an  ex  post  facto  law  as  enunciated  in  Colder  v. 
Bull,  3  Dall.  386.  See  Kring  v.  State,  107  U.  S.  221,  and 
cases  cited ;  Hopt  i\  Utah,  110  U.  S.  574 ;  Cooley,  Const. 
Lim.,  p.  272. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  a  proceeding  by  information,  on  a 
charge  of  grand  larceny  for  the  stealing  of  ninety-three  al- 
lied railroad  passenger  tickets.  The  information  alleged 
that "  the  said  J.  C.  McCarty ,  on  the  fifteenth  day  of  Octo- 
ber, eighteen  hundred  and  eighty-nine  (1889),  at  the 
county  of  Pierce  and  State  of  Washington,  and  within 
three  years  prior  to  the  filing  of  this  information,  ninety- 
three  railroad  passenger  tickets  of  the  aggregate  value  of 
one  hundred  and  twenty  dollars,  of  the  chattels  and  prop- 
erty of  the  Northern  Pacific  Railroad  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of 
New  York,  and  doing  business  in  the  State  of  Washington 
under  and  by  virtue  of  the  laws  of  said  State  of  Washing- 
ton, a  more  particular  description  of  which  said  railroad 
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passenger  tickets  is  to  the  said  prosecuting  attorney  un- 
known,feloniously  did  steal, take  and  carry  away,  contrary 
to  the  form  of  the  statute,"  etc.  To  this  information  the 
defendant  interposed  a  demurrer,  that  the  information  did 
not  state  facts  sufficient  to  constitute  any  offense,  and  that 
there  was  no  authority  for  proceeding  by  information. 

This  crime  is  alleged  in  the  information  to  have  been 
committed  on  the  15th  day  of  October,  eighteen  hundred 
and  eighty-nine.  Article  1,§  25,  of  the  constitution  of  the 
Stateof  Washington,  providesfor  proceedings  by  informa- 
tion.   The  act  of  the  legislature  authorizing  proceedings 
by  information  was  passed  January  29, 1890.     The  con- 
stitution, by  act  of  congress,  as  well  as  by  its  own  terms, 
did  not  become  operative  until  the  presidential  proclama- 
tion, which  was  not  made  until  November  11, 1889,  so  that 
the  date  of  the  alleged  commission  of  the  crime  antedates 
not  only  the  enactment  of  the  legislature,  but  also  the  vi v- 
ifyingof  the  constitution  by  the  presidential  proclamation. 
The  defendant  would  have  been  entitled  to  the  United 
States  constitutional  guaranty  of  presentment  by  a  grand 
jury  on  the  15th  day  of  October,  1889.    Having  the  right 
at  that  time,  it  could  not  be  taken  from  him  by  any  retro- 
active enactment  of  the  state,  even  had  it  been  the  inten- 
tion of  the  legislature  to  make  the  act  retroactive  in  its 
operations.  When  a  statute  requiring  an  indictment  isre- 
pealed,an  information  will  not  lie  for  an  offense  committed 
before  the  repeal.     People  v,  Tisdale,  57  Cal.  104;  Bishop, 
Statutory  Crimes,  194.     As  tersely  stated  by  Mr.  Bishop, 
"  The  rule  for  the  construction  of  penal  statutes  is,  that 
they  are  to  reach  no  further  than  their  words ;  no  person 
can  be  made  subject  to  them  by  implication;  and  all  doubts 
concerning  their  interpretation  are  to  preponderate  in  favor 
of  the  accused."  The  effect  of  the  adoption  of  the  consti- 
tution, or  admission  into  the  union  of  states  under  that 
constitution,  and  the  legislative  enactment  of  January  29, 
1890,  was  to  repeal  the  law  which  guaranteed  prosecution 
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for  criminal  oflfeuses  exclusively  by  indictment.  The  right 
to  be  presented  by  a  grand  jury  is  not  a  mere  change  in 
the  proceedings  of  the  court,  which  does  not  aflfect  the  sub- 
stantial rights  of  the  accused,  and  to  which  he  cannot  ob- 
ject ;  it  is  a  constitutional  guaranty  which  rests  upon  a 
basis  more  secure  than  acts  of  the  legislature  which  relate 
to  mere  matters  of  procedure.  We  do  not  think  the  de- 
fendant can  be  held  to  answer  this  charge  unless  on  pre- 
sentment of  a  grand  jury. 

We  are  also  of  the  opinion  that  the  information  failed  to 
state  facts  sufficient  to  constitute  the  crime  of  larceny.  It 
is  not  sufficient  to  charge  the  taking  of  "  ninety-three  rail- 
road tickets,"  of  an  aggregate  value.  Especially  is  this 
true  when  the  degree  of  crime  and  the  degree  of  punishment 
is  determined  by  the  value  of  the  property  stolen.  In  this 
instance^  if  the  proof  should  show  that  only  a  portion  of 
the  number  of  tickets  alleged  to  have  been  stolen  were  act- 
ually stolen,  it  would  be  impossible  for  the  court  or  jury 
to  determine  what  degree  of  larceny  the  defendant  was 
guilty  of.  The  value  of  each  ticket  should  have  been 
alleged, and  the  information  should  have  shown  that  they 
were  genuine,  effective  railroad  tickets,  as  an  unstamped, 
undated  and  unsigned  railroad  ticket  is  not  the  subject  of 
larceny.  1  Whart.  Grim.  Law,  g  879;  People  v.  Loomis, 
4  Denio,  380.  Without  these  qualifications  the  so-called 
railroad  tickets  had  no  more  value  than  the  intrinsic 
value  of  the  paper  on  which  they  are  printed,  with  the 
cost  of  preparing  them.  As  this  information  did  not 
charge  the  value  of  the  paper  it  could  not  be  proven. 

It  follows  that  the  judgment  must  be  reversed,  and  the 
case  remanded  to  the  lower  court  with  instructions  to  sus- 
tain the  demurrer.    And  it  is  so  ordered. 

Andkrs,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 
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ON   PETITION   FOR   REHEARING. 

Dunbar,  J. — The  petition  for  rehearing  in  this  case  is 
not  allowed ;  but  the  court  desires  to  say,  that  in  view  of 
the  public  importance  of  some  of  the  questions  raised,  and 
in  view  of  the  fact  that  the  case  was  submitted  without 
oral  argument  on  the  part  of  the  state,  that  in  cases  arising 
hereafter  it  will  not  be  bound  by  the  opinion  rendered  in 
this  case,  on  the  constitutional  questions  involved. 

Anders,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ.,  con- 
cur. 
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15  482        In  the  matter  of  the  petition  of  James  Rafferty  for  a 
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21    398  HABEAS    CORPUS— JURISDICTION     OF    SUPREME     COURT— PRACTICE— 

-  y    ^  CONSTITUTIONAL.    LAW. 

96    638 

Under  §  24  of  the  Enabling  Act,  and  the  legislative  act  of  Decem- 
ber 13,  1888  (Sees.  Laws  1889-90,  p.  94),  continuing  all  laws  in  force 
applicable  to  the  state  form  of  government,  the  provisions  of  chapter 
58,  Code  Wash.  T.,  in  regard  to  habeas  ayt-pus,  are  applicable  to  the 
supreme  court. 

Section  4,  article  4,  of  the  state  constitution,  giving  the  supreme 
court  original  jurisdiction  in  habeas  corptta^  is  self-executing ;  and  in 
the  absence  of  legislation  on  the  subject,  the  supreme  court  has 
authority  to  establish  niles  defining  the  course  to  be  pursued  in 
issuing  the  writ.  / 

Under  the  authority  of  the  supreme  court  to  issue  writs  of  habeas 
corpiLSt  the  court,  or  one  of  its  judges,  can  grant  an  order  nisi  to 
show  cause  why  the  writ  should  not  issue.  In  such  case  the  writ 
should  be  issued  by  the  clerk  of  the  supreme  court. 

The  supreme  court  has  original  jurisdiction  in  habeas  corpus  to 
issue  the  writ  or  make  the  order  nisi,  in  all  cases,  and  the  provisions 
of  §  4,  article  4,  of  the  state  constitution  do  not  confine  its  jurisdic- 
tion to  state  officers. 

The  provision  of  the  state  constitution,  article  1,  {  2,  that  **the 
constitution  of  the  United  States  is  the  supreme  law  of  the  land," 
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only  relates  to  those  matters  wherein  the  general  government  assumes 
to  control  the  individual  states,  and  th^  requirement  of  a  presentment 
by  a  grand  jury  is  not  one  of  them. 

Where  the  title  of  an  act  relates  only  to  proceedings  by  informa- 
tion, a  section  of  the  act  dispensing  with  grand  Juries,  unless  ordered 
by  the  Judge,  is  properly  within  the  title,  and  does  not  bring  another 
subject  into  the  act. 

Where  an  act  containing  a  clause  repealing  a  former  law  is  declared 
void,  the  former  law  remains  in  force. 

Under  J  677,  Code  of  Wash.  T.,  prohibiting  inquiry  into  the  legality 
of  any  commitment  issued  on  a  final  judgment  of  a  court  of  competent 
jurisdiction,  defendant  is  restricted  to  his  remedy  by  appeal;  and  the 
writ  of  habeas  cw^us  will  only  lie  where  the  court  had  no  competent 
Jurisdiction  in  the  premises. 

Original  Proceeding  in  Habeas  Corpus. 
Lueders  &  Laffoon,  for  petitioner. 
TK  C  Jones,  Attorney  General,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Defendant  was  convicted  in  the  superior  court 
of  Piercecounty  of  the  crime  of  an  attempt  to  commit  rape, 
and  upon  June  24, 1890,  was  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  fourteen  years.  After  his 
incarceration  application  was  made  to  the  Honorable  Theo- 
dore L.  Stiles,  one  of  the  judges  of  this  court,  for  a  writ  of 
habeas  corpus^  whereupon  an  order  nisi  was  made  by  said 
judge,  requiring  the  warden  of  the  penitentiary  to  show 
cause  to  this  court  why  the  writ  should  not  issue. 

This  being  the  first  proceeding  of  the  kind  before  us,  the 
question  arises  as  to  the  jurisdiction  of  the  court  in  such 
matters,  and  it  necessitates  a  construction  of  g  4,  article  4, 
of  the  state  constitution,  as  to  its  purport,  and  as  to  whether 
itis  self-executing  in  this  particular,  and  if  not,  whether  an 
act  passed  by  the  last  legislature  (see  Session  Jjaws  1889-90, 
p.  321)  reenacting  said  section  verbatim,  vivifies  the  same, 
no  way  having  been  pointed  out  as  to  the  manner  of  pro- 
cedure in  such  cases.    Also,  as  to  whether  the  provisions 
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of  the  code  found  in  chapter  58  apply  to  this  court,  by 
virtue  of  g  24  of  the  enabling  act  and  an  act  of  the  legis- 
lature approved  December  13,  1889  (see  Session  Laws 
1889-90,  p.  94),  continuing  all  laws  in  force  applicable  to 
our  present  system  of  government,  and  substituting  the 
word  "  state  "  for  "  territory,"  etc.  It  is  contended  that  the 
provisions  of  the  code  are  not  applicable  to  us,  because  it 
would  result  incompelling  this  court,  or  its  several  mem- 
bers, virtually  to  sit  as  committing  magistrates,  under  code 
g  678,  to  inquire  into  the  sufficiency  of  causes  where  per- 
sons are  held  for  trial  upon  criminal  charges,  and  that  no 
such  state  of  affairs  could  have  been  intended,  in  view  of 
its  consequential  inconveniences  and  expense.  It  is  further 
contended  that  the  provision  referred  to  of  the  constitution 
is  not  of  force  until  legislation  is  had  pointing  out  the  man- 
ner of  carrying  the  same  into  effect,  and  providing  some 
means  of  preserving  the  records  in  such  cases,  particularlj^ 
when  such  a  proceeding  is  had  before  one  of  the  individual 
judges  of  this  court ;  and  if  this  is  true,  then  the  literal  re- 
enactment  of  said  section  by  the  legislature  does  not  help 
this  out,  and  the  constitutional  provision  is  dormant. 

In  the  light  of  all  the  law  submitted  to  us  bearing  upon 
the  subject,  we  are  forced  to  the  conclusion  that  notwith- 
standing the  awkward  results  that  might  occasionally  be 
brought  about  in  cases  where  this  court  should  be  called 
upon  to  review  the  proceedings  of  committing  magistrates, 
which  would  practically  amount  to  an  appeal  therefrom, 
and  be  a  rehearing  thereof,  that  the  provisions  of  the  code 
mentioned  do  apply  to  this  court  until  the  same  are 
changed  by  legislative  enactment. 

We  are  also  of  the  opinion  the  constitutional  provision 
in  question  is  within  those  denominated  or  recognized  as 
self-executing, especially  when  considered  with  the  general 
powers  of  the  court  to  regulate  its  proceedings.  It  can 
hardly  be  supposed  it  was  contemplated  or  intended  so  im- 
portant a  right  as  this  should  be  suspended  as  far  as  the 
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jurisdiction  of  this  court  is  involved, until  such  uncertain 
time  as  it  should  be  called  into  life  by  legislation  pointing 
out  the  method  of  procedure.  In  the  absence  of  such 
legislation  this  court  could  establish  rules  defining  the 
course  to  be  pursued,  if  necessary  to  enforce  it.  It  is  ap- 
parent, however,  by  g  687  of  the  code,  that  in  all  cases 
where  the  writ  is  directed  by  the  supreme  court  or  a  judge 
thereof,  or  an  order  nisi  made,  the  same  should  be  issued 
bv  the  clerk  of  this  court.  Where  the  same  is  made  re- 
turnable  before  a  superior  court  or  judge  the  subsequent 
proceedings  would  be  had  in  such  court. 

An  objection  was  urged  that  there  was  no  authority  for 
granting  an  order  to  show  cause  at  all;  that  as  the  laws  cited 
speak  only  of  the  writ,  it  must  be  the  writ,  if  anything.  It' 
is  the  practice  in  the  United  States  courts  to  grant  an  or- 
der nisiy  and  g  755  of  the  revised  statutes  is  more  impera- 
tive than  our  own  in  relation  to  the  speedy  issuance  of 
the  writ.  It  was  also  the  established  practice  at  the  com- 
mon law  to  grant  a  rule  nisi  in  the  first  instance.  See 
Whart  Crim.  PL  &  Pr.,  g  986.  Therefore,  in  view  of  the 
lesser  expense  and  greater  simplicity  of  the  proceeding  in 
not  requiring  the  presence  of  the  prisoner,  we  think  it  is 
the  better  practice  and  authorized  here. 

It  is  further  contended  that  our  constitution  only  gives 
the  supreme  court  authority  to  issue  the  writ  as  to  state 
officers,  although  it  gives  each  one  of  the  judges  of  said 
court  power  to  issue  on  behalf  of  any  person  held  in  custody, 
and  at  the  option  of  such  judge  to  make  the  writ  or  order 
returnable  before  the  supreme  court.  The  language  of 
that  part  of  the  section  is  as  follows:  "The  supreme  court 
shall  have  original  jurisdiction  in  habeas  corpus  and  quo 
warranio  and  mandarnvs  as  to  all  state  officers."  And 
while,  perhaps,  a  literal  grammatical  construction  of  this 
clause,  as  contended,  might  not  give  the  court  jurisdiction 
and  might  prevent  its  exercise,  except  as  to  where  state 
officers  are  concerned,  yet,  if  so,  the  language  must  yield 
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somewhat  to  prevent  what  w^ould  apparently  approach  a 
legal  absurdity.  See  Potter's  Dwarris,  pp.  143  to  146,  as 
to  American  rules  of  construction;  1  Story,  Constitution, 
g  400.  It  cannot  well  be  supposed  that  it  was  intended 
to  confer  greater  powers  upon  the  several  judges  of  this 
court  than  upon  the  court  itself,  and  especially  to  give  the 
single  judges  power  to  comf)el  the  court  to  hear  and  de- 
termine such  matters  in  all  cases,  by  making  the  process 
returnable  before  the  court.  No  reason  has  been  pointed 
out  for  such  a  grant,  and  reliance  is  had  solely  upon  what 
is  contended  to  be  the  correct  interpretation  of  the  clause 
quoted.  We  are  of  the  opinion  that  the  fair  meaning  of 
the  whole  section  gives  the  court  original  jurisdiction  to 
issue  the  writ  or  make  the  order  nisi  in  all  cases. 

It  is  also  contended  that  the  lower  court  had  no  jurisdic- 
tion in  this  case  because  the  defendant  was  tried  upon  an 
information.  In  support  of  this,  petitioner  argues  that  as 
g  2,  article  1,  of  the  state- constitution  reads,  "the  consti- 
tution of  the  United  States  is  the  supreme  law  of  the 
land,"  and  as  the  constitution  provides  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime 
unless  on  a  presentment  or  indictment  of  a  grand  jury, 
that  there  is  no  autliority  to  try  persons  in  this  state  for 
such  offenses  upon  information,  claiming  that  the  provi- 
ions  in  our  constitution  relating  to  prosecutions  by  infor- 
mation, and  to  dispensing  w^ith  grand  juries,  are  of  lesser 
force  and  must  yield  to  g  2,  quoted.  In  further  support 
of  this  position  he  cites  to  §  4  of  the  enabling  act,  requir- 
ing the  constitutional  convention  to  declare  on  behalf  of 
the  people  that  they  adopted  the  constitution  of  the  United 
States.  It  is  manifest,  however,  that  §  2  only  relates  to 
those  matters  wherein  the  general  government  assumes  to 
control  the  individual  states,  and  the  requirement  of  apre- 
sentment  by  a  grand  jury  is  not  one  of  them.  That  it 
was  notintended  to  carry  the  principle  further  than  thisin 
our  constitution  is  apparent  in  the  light  of  its  other  pro- 


IN  ME  RAFFERTY.  387 


Nov.  1890.]  Opinion  of  the  Court-ScoTT,  J. 


visions.  Nor  can  it  be  supposed  that  congress  undertook 
or  intended  to  impose  upon  the  newer  states  any  restric- 
tions additional  to  those  placed  upon  the  older  ones.  In 
fact,  §  8  of  the  enabling  act  expressly  declares  that  they 
should  be  admitted  to  the  Union  on  an  equal  footing  with 
the  original  states.  As  to  construction,  see  Story  on  the 
Constitution,  vol.  1,  §§  402-5;  Cooley,  Const.  Lim.  (5th 
ed.),  p.  26.  Walker  v.  Sauvinet,  92  U.  S.  90 ;  TmtcheU  v. 
Commonwcalihy  7  Wall.  321. 

Petitioner  further  contends  that  §  7  of  the  act  found  at 
page  100,  Session  Laws  1889-90,  dispensing  with  grand 
juries  unless  ordered  by  the  judge,  is  void,  as  not  being 
within  the  title  to  the  act,  which  only  relates  to  proceed- 
ings by  information,  and  he  also  claims  it  is  another  and 
distinct  subject.  To  support  this  our  attention  is  called 
to  §  19,  article  2  of  our  state  constitution,  which  provides: 
"No  bill  shall  embrace  more  than  one  subject  and  that 
shall  be  expressed  in  the  title,"  and  to  Harland  v.  Territory ^ 
3  Wash.  T.  131 ;  but  we  are  all  of  the  opinion  the  section 
of  the  act  referred  to  is  within  the  title,  as  in  providing 
for  proceedings  by  information  the  necessity  for  a  grand 
jury  was  dispensed  with,  and  the  same  act,  consequently, 
could  very  well  provide  grand  jurors  should  not  be  sum- 
moned, except  in  the  contingency  there  mentioned.  Nor 
does  it  bring  another  subject  into  the  act  in  the  sense 
contemplated  by  the  constitutional  provision  referred  to, 
it  not  being  within  the  spirit  or  reason  of  the  prohibi- 
tion. The  subject  being  in  relation  to  prosecutions  for 
crimes,  the  matters  there  legislated  upon  were  all  prop- 
erly included  in  the  act. 

It  is  further  urged  that  the  crime  of  rape  is  not  a  stat- 
utory offense  in  this  state.  That  code  §  812  was  repealed 
by  a  subsequent  law  enacted  in  1886,  see  Session  Laws 
1885-6,  page  84,  §  1,  which,  under  the  decision  of  the  ter- 
ritorial supreme  court  in  Harland  v.  Territory,  is  void,  it 
having  been  entitled  only  as  an  act  to  amend  g  812  of  the 
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code,  but  that  §  2  of  said  act,  which  contains  the  repealing 
clause,  is  valid,  as  it  being  in  favor  of  defendants  in  crim- 
inal prosecutions  it  is  entitled  to  a  more  liberal  holding. 
The  weight  of  authority  is  entirely  against  the  petitioner. 
If  the  act  is  void  as  claimed,  it  is  invalid  for  all  purposes, 
and  code  §  812  is  still  in  force.  Even  if  there  was  no 
statute  upon  the  subject,  rape  would  still  be  an  offense  at 
common  law. 

Petitioner  claims  if  the  code  provisions  relating  to 
Iiabeas  corpus  do  apply  to  this  court,  that  we  are  not  pre- 
vented from  issuing  the  writ  in  this  case  by  subdivision  1 
of  §  677,  which  prohibits  inquiry  into  the  legality  of  any 
commitment  issued  on  a  final  judgment  of  a  court  of  com- 
petent jurisdiction.  He  claims  the  lower  court,  by  reason 
of  alleged  errors,  lost  jurisdiction  of  defendant's  person, 
and  that  the  writ  can  issue  in  all  cases  where  such  jurisdic- 
tion is  wanting.  But  we  are  of  the  opinion  said  provision 
does  not  mean  that  the  writ  will  lie  where  the  court  did 
not  have  and  maintain  such  jurisdiction  by  regular  pro- 
cess and  proceedings,  but  means  a  court  competent  to 
exercise  jurisdiction  in  the  premises.  In  such  cases,  de- 
fendants must  be  left  to  the  remedy  by  appeal.  Ex  parte 
Williams,  1  Wash.  T.  240. 

Here  the  superior  court  had  jurisdiction  of  the  offense 
charged,  and,  for  that  matter,  it  appears  of  defendant's 
person  as  well.  Were  any  irregularities  found  in  its  pro- 
ceedings we  could  not  review  them  in  this  way.  The 
authorities  cited  by  petitioner,  where  a  different  rule 
prevails,  were  founded  upon  statutory  provisions  essen- 
tially differing  from  our  own. 

The  writ  is  denied. 

Anders,  C.  J.,  and  Hoyt,  Stiles  and  Dunbar,  JJ., 
concur. 
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Palmer  &  Eady,  for  appellant. 

Neagle  De  Steiguer  &  Ryariy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  record  in  this  case  shows  that  there 
was  no  judgment  rendered  in  the  court  below,  and  that 
the  appeal  was  taken  from  the  order  of  the  court  sustain- 
ing the  demurrer  to  the  intervener's  complaint.  An  appeal 
cannot  be  taken  to  this  court  from  such  an  order.  The 
appeal  will  be  dismissed,  with  costs  to  appellee. 

Scott,  Stiles  and  Hoyt,  JJ.,  concur. 

Anders,  C.  J.,  not  sitting. 


[No.  61.    Decided  November  21, 1890.] 

The  City  of  Olympia  v.  C.  B.  Mann. 

MUNICIPAL  CORPORATIONS— FIRE  LIMITS— ORDINANCES. 

Where  the  charter  of  a  city  confers  **  power  to  make  regulations 
for  the  prevention  of  accidents  by  fire,"  and  "  to  prevent*  by  all  pos- 
sible and  proper  means,  danger  or  risk  of  injury  or  damages  by  fire 
arising  from  carelessness,  negligence  or  otherwise,"  said  city  is  author- 
ize to  establish  fire  limits,  and  prevent  the  erection  of  wooden  build- 
ings therein.  , 

An  ordinance  establishing  fire  limits,  and  providing  that  no  wooden 
buildings  shall  be  constructed  therein,  except  a  permit  therefor  be 
gnuited  by  the  city  council,  is  not  unreasonable  nor  unduly  oppress- 
ive, as  its  burdens  are  cast  alike  upon  all  persons  within  the  limits  of 
the  district  prescribed  by  it.    (Stiles,  J.,  dissents.) 

Appeal  from  District  Court y  Thurston  County, 
The  facts  are  fully  stated  in  the  opinion. 


;■ 
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C.  H.  Ayer,  City  Attorney,  and  B.  F.  Dennison,  for 
appellant. 

In  the  case  of  a  municipal  ordinance,  the  question  is, 
whether  it  is  within  the  powers  granted  in  the  charter,  or 
necessary,  as  an  implied  power,  to  the  exercise  of  the 
powers  expressly  granted.  The  propriety  and  mode  of 
exercising  the  power  is  a  question  solely  for  the  legislative 
body  exercising  it.  It  is  a  legislative  and  not  a  judicial 
question.  KnoxviUe  v,  Birdy  47  Am,  Rep.  326;  Staie  v.  MoU, 
48  Am.  Rep.  105. 

Courts  will  not  investigate  the  reasonableness  of  an 
ordinance,  unless  the  same  is  plainly  and  clearly  un- 
reasonable on  its  face.  Horr  and  Bemis,  Mun.  Ord.,  §§ 
127-129.  Nor  the  exercise  of  legislative  discretion,  except 
in  cases  of  gross  abuse.  Van  Baalea  v.  People,  40  Mich. 
258 ;  Ex  parte  Delaney,  43  Cal.  478 ;  Ex  parte  Smith,  38  Cal. 
709 ;  Dill.  Mun.  Corp.  94-5. 

A  municipal  corporation  has  inherent  power,  inde- 
pendent of  any  legislative  grant,  to  prohibit  the  erection 
of  wooden  buildings  in  the  densely  built-up  parts  of  a  city. 
Monroe  v,  Hoffman,  29  Am.  Rep.  345 ;  Horr  and  Bern.  Mun. 
Ord.,  §?  221-2;  Barbier  v,  Connolly,  113  U.  S.  27;  Dill. 
Mun.  Corp.,  §  89,  and  note. 

J,  W.  Rohmson,  and  Cavanangh  &  Fitch,  for  appellee. 

Where  the  territorial  legislature  expressly  granted  the 
power  to  create  fire  limits  and  the  methods  of  procedure 
to  the  larger  towns  and  cities,  it  thereby  declared  that  an 
express  grant  was  necessary,  and  that  municipalities 
have  not  the  inherent  powers  to  create  "fire  limits." 
Collins  V.  Hatch,  18  Ohio,  525;  Com.  v,  Voorhies,  12  Men. 
(B.)  361 ;  Millerstoum  v.  Bell,  123  Pa.  St.  151 ;  Des  Moines  r. 
Gilchrist,  67  Iowa,  210;  Horr  and  Bem.  Mun.  Ord.,  g§ 
222,  211. 

A  special  grant  of  power  is  necessary  to  support  this  or- 
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dinance.  It  is  not  a  power  that  can  be  implied.  Keokuk 
v.ScroggSy  39  Iowa,  447;  Pije  v.  Peterson,  45  Tex.  312; 
Kneedler  v.  Norristovm,  100  Pa.  St.  368 ;  45  Am.  Rep.  384, 
and  cases  there  cited;  Champaign  v,  Harmon,  98  111. 
491;  Hudson  v.  Thorne,  7  Paige,  261. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — Appellee  being  the  owner  of  a  vacant 
lot  on  Fourth  street  in  Olyrapia,  described  as  lot  1  in  block 
24,  of  the  town  (now  city)  of  Olympia,  and  being  desirous 
of  erecting  thereon  a  two-story  frame  building,  to  be  used 
as  store  rooms  and  offices,  applied  to  the  city  council  of 
said  city,  in  accordance  with  §  8  of  ordinance  No.  304  of 
said  city,  entitled:  "An  ordinance  defining  the  fire  limits 
and  to  protect  property  from  fire,"  approved  April  24, 
1889,  for  a  permit  to  erect  said  building.     The  said  lot 
being  within  the  fire  limits,  as  established  by  said  ordi- 
nance, the  city  council  refused  permission  to  erect  the 
proposed  building,  and  notified  appellee  not  to  undertake 
the  erection  of  the  same.     Appellee  thereupon  brought 
this  action  to  perpetually  enjoin  and  restrain  the  city  and 
its  oflBcers  from  in  any  manner  enforcing  or  attempting  to 
enforce  said  ordinance  against  him  or  his  employes  labor- 
ing upon  said  building.  In  his  complaint  he  alleges  sub- 
stantially, in  addition  to  the  facts  above  mentioned,  that 
the  boundaries  of  said  fire  limits  as  fixed  by  said  ordinance 
areunreasonable,  injurious  and  inequitable,  and  the  same 
^as  passed  with  a  desire  to  force  brick  and  stone  buildings 
on  Fourth  and  Main  streets  and  increase  the  value  of 
P^ighboring  property  at  the  expense  of  those  intending  to 
iniprove,and  that  since  the  passage  of  said  ordinance  and 
the  rejection  of  plaintiff's  application  for  a  permit,  the 
^id  city  has  granted  permits  for  the  erection  of  wooden 
^nildings  within  said  fire  limits,but  not  on  Main  or  Fourth 
streets,  whereby  the  danger  of  conflagration  has  been  much 
^ore  increased  than  would  be  by  the  erection  of  plaintiflF's 
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desired  building.  That  said  ordinance  is  null  and  void ; 
that  the  said  city  had  and  has  no  authority  to  create  or 
maintain  fire  limits;  that  the  ordinance  is  void  also  for 
want  of  conformity  to  the  city  charter  and  general  laws; 
even  if  the  city  had  such  power,  that  a  court  of  equity 
should  prohibit  its  enforcement;  that  the  city  has  no  au- 
thority to  declare  anything  a  nuisance,and  only  has  author- 
ity to  abate  such  nuisances  as  are  known  and  defined  by 
statute.  The  complaint  further  sets  forth  the  penalty 
prescribed  by  said  ordinance  for  its  violation,  and  avers 
that  the  defendant,  the  city  of  Olympia,  through  its  mar- 
shal, threatens  to  arrest  plaintiff  and  all  those  who  may  be 
found  at  work  on  said  building;  that  he  has  a  large  num- 
ber of  men  employed  and  ready  to  commence  work  on 
said  building,  and  that  unless  the  city  and  its  officers  are 
restrained  and  prohibited  from  enforcing  said  ordinance 
plaintiff  will  suffer  great  and  irreparable  damage,  for 
which  there  is  no  speedy  or  adequate  remedy  at  law,  and 
that  the  threatened  arrests  will  create  great  and  vexatious 
litigation.  To  this  complaint  the  defendant  filed  a  general 
demurrer,  which  was  overruled  by  the  court,  and,  defend- 
ant electing  to  stand  upon  the  demurrer,  judgment  was 
rendered  for  plaintiff,  from  which  defendant  appeals  to 
this  court. 

We  are  therefore  called  upon  to  decide  the  question, 
whether  the  city  ordinance  complained  of  is  or  is  not 
valid,  or  in  other  words,  whether  the  city  council  was 
legally  empowered  to  pass  it.  This  ordinance,  after  set- 
ting out  the  boundaries  of  the  fire  limits  within  the  city, 
among  other  things  provides  as  follows: 

"  Sec.  7.  No  wooden  building  shall  be  constructed 
within  the  fire  limits.  Provided,  The  city  council  may 
grant  permits  to  construct  wooden  buildings  within  the 
fire  limits  as  hereinafter  provided. 

"  Sec.  10.  Any  person  who  shall  erect  or  cause  to  be 
erected  or  assist  in  the  erection  of  any  building  contrary  to 
the  provisions  of  this  ordinance,  or  shall  maintain  ana  re- 
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fuse  to  remove  any  building  erected  contrary  to  the  pro- 
visions of  this  ordinance  for  ten  days  after  receiving 
notice  to  remove  the  same  from  the  fire  wardens,  shall, 
upon  conviction  thereof,  be  deemed  guilty  of  a  misde- 
meanor and  be  fined  in  any  sum  not  greater  than  one 
hundred  dollars,  or  be  imprisoned  in  the  city  jail  not 
more  than  thirty  days,  or  be  both  fined  and  imprisoned 
at  the  discretion  of  the  court." 

This  ordinance  is  assailed  by  counsel  for  appellee  upon 
the  ground  that  the  city  charter  did  not  authorize  its 
passage,  and  upon  the  further  ground  that  it  is  unrea- 
sonable, or  rather  that  the  boundaries  of  the  fire  limits 
are  "  unreasonable,  injurious  and  inequitable."  Among 
the  powers  granted  to  the  city  of  Olympia  by  its  charter, 
and  which  are  relied  on  by  appellant  to  sustain  the  ordi- 
nance in  question  are  these: 

"The  city  of  Olympia  shall  have  power  to  make  regula- 
tions for  the  prevention  of  accidents  by  fire,  to  organize  and 
establish  a  fire  department,  and  make  and  ordain  rules  for 
the  government  of  the  same,  to  provide  fire  engines  jand 
other  apparatus,  and  to  levy  and  collect  special  taxes  for 
that  purpose,  ...  to  prevent  by  all  possible  and 
proper  means  danger  or  risk  of  injury  or  damages  by  fire 
arising  from  carelessness,  negligence  or  otherwise ;  .  . 
to  adopt  proper  ordinances  for  the  government  of  the  city, 
and  to  carry  into  effect  the  powers  given  by  this  act." 
.  .  .  and  "the  city  of  Olympia  shall  have  such  other 
powers  and  privileges  not  herein  specially  enumerated, 
as  are  incident  to  municipal  corporations  of  like  charac- 
ter and  degree." 

The  learned  counsel  for  appellee  contends  with  much 
earnestness  that,  notwithstanding  these  legislative  grants, 
the  city  had  no  power  to  enact  the  ordinance,  for  the 
reason  that  the  powers,  if  any,  conferred  by  tlie  charter 
are  general  in  their  nature,  and  that  a  special  grant  of 
power  is  necessary  to  authorize  the  establishment  of  fire 
limits  or  the  prevention  of  the  erection  of  wooden  build- 
ings within  the  city.  To  sustain  this  position  counsel 
cites,  among  others,  the  following  cases  as  especially  in 
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point:  City  of  Keokuk  v.  Scroggs,  39  Iowa,  447 ;  Pye  v.  Peter- 
son, 45  Tex.  312 ;    Kneedler  v.  Borough  of  Norristomn,  100 
Pa.  St.  368;  45  Am.  Rep.  384;  City  of  Champaign  v.  Har- 
mon, 98  111.  491;  and  Mayor  of  Hudson  v,  Thome,  7  Paige, 
261.     In  the  case  of  the  City  of  Keokuk  v.  Scroggs,  it  ap- 
pears that  the  original  charter  conferred  a  general  power 
upon  the  city  to  make  such  ordinances  as  shall  be  neces- 
sary to  secure  the  city  and  its  inhabitants  from  injury  by 
fire.     This  charter  was  amended,  and  the  amendment 
contained  full  and  specific  enumeration  of  the  acts  which 
the  city  might  do  for  the  purpose  of  guarding  against 
calamities  by  fire.     In  the  enumeration  of  powers  in  the 
amended  charter  nothing  was  said  about  the  control  of 
wood  or  lumber  yards.    The  defendant  was  prosecuted 
for  the  violation  of  that  portion  of  the  city  ordinance  re- 
lating to  the  location  of  lumber  yards  witliin  the  fire 
limits.     And  the  court  said:  "The  power  to  pass  an  ordi- 
nance requiring  the  removal  of  a  lumber  yard  from  a 
specific  portion  of  the  city,  is  not  expressly  conferred  in 
the  charter,  nor  can  it  be  claimed  that  it  is  necessary  to 
make  the  powers  conferred  available."    And  further,  that 
"  the  general  provision  contained  in  the  original  charter 
has  become  absorbed  in  the  particular  enumeration  in  the 
amendment.     .     .     .    Therefore,  whatever  power  is  con- 
ferred upon  the  city  respecting  fires  must  be  found  in  the 
amendment  to  the  charter."    There  being  neither  a  gen- 
eral nor  special  power  in  the  charter  authorizing  the  city 
to  enact  the  ordinance  as  to  lumber  vards,  the  court  held 
no  such  power  existed.   The  case  of  Pye  v,  Peterson,  45  Tex. 
312,  was  a  case  involving  the  validity  of  a  fire  ordinance. 
The  charter  provided  generally  that  the  city  might  have 
power  to  "  ordain  and  establish  such  acts,  laws,  regula- 
tions and  ordinances  not  inconsistent  with  the  constitu- 
tion or  laws  of  this  state,  as  shall  be  needful  for  the  govern- 
ment, interest,  welfare  and  good  order  of  said  body  poli- 
tic;" also,  "to  abate  and  remove  nuisances,  and  to  punish 
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the  authors  thereof  by  penalties,  fine  and  imprisonment, 
and  to  define  and  declare  what  shall  be  nuisances."  And 
the  court  said  that  "  without  an  express  grant  a  city  can- 
not establish  fire  limits,  declare  wooden  buildings  erected 
therein  to  be  nuisances,  and  to  provide  for  the  removal  of 
such  buildings,  and  the  punishment  of  those  erecting 
them."  And  in  this  case  the  court  also  said :  "  The  form 
of  the  ordinance  indicates  that  it  was  framed  under  this 
latter  clause."  And  the  point  really  decided  was,  that  the 
council  had  no  power  to  declare  wooden  buildings  to  be 
nuisances.  In  the  case  of  Kneedler  v.  Borough  of  Norristovm, 
100  Pa,  St.  368,  45  Am.  Rep.  384,  the  court  says:  "The 
charter  of  the  borough  of  Norristown  contains  no  author- 
ity to  the  council  to  enact  ordinances  prohibiting  the  erec- 
tion of  wooden  buildings.  Nor  is  there  anything  in  the 
grant  of  general  powers  conferred  upon  the  borough  from 
which  such  an  authority  can  be  necessarily  inferred  or  to 
which  it  is  indispensable."  But  the  court  was  apparently 
influenced  in  its  decision  by  the  fact  that  the  legislature 
had  previously  assumed  jurisdiction  of  the  subject,  and 
had  expressly  enacted  that  wooden  buildings  should  not 
be  erected  on  certain  streets  of  the  town,  which  fact  was  a 
very  strong  reason  for  the  conclusion  that  it  had  not  del- 
egated the  power  claimed  to  the  borough  itself  And  fur- 
ther, the  court  seems  to  concede,  that,  if  the  power  to 
enact  the  ordinance  had  been  conferred  by  the  charter  of 
the  borough,  or  could  necessarily  be  implied  from  any 
of  the  provisions  thereof,  it  would  have  been  valid.  The 
controversy  in  the  case  of  the  City  of  Champaign  v,  Har- 
mon,  98  111.  491,  arose  out  of  a  claim  made  by  the  city  to 
certain  real  estate  purchased  by  it  at  a  tax  sale.  And  the 
court  very  properly  held  that,  while  the  city  had  the 
power  to  purchase  and  hold  real  estate  necessary  for  cor- 
porate purposes,  it  could  not  do  sq  for  purposes  of  spec- 
ulation, without  special  power  granted  to  that  end.  The 
case  of  Mayor  of  Hudson  v,  Thome,  7  Paige,  261,  seems 
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to  support  the  position  of  appellee.  Other  cases  are  also 
cited  by  counsel  bearing  more  or  less  directly  upon  the 
point.  But  in  view  of  the  provisions  of  the  charter  under 
consideration,  and  of  the  decisions  of  other  courts  of  great 
learning  and  ability  to  the  contrary,  we  do  not  feel  bound 
by  these  decisions.  In  fact,  we  do  not  think  they  are  sus- 
tained by  the  better  reason,  or  by  the  weight  of  authority. 
Judge  Dillon  defines  the  powers  possessed  by  municipal 
corporations  to  be :  (1)  Those  granted  in  express  words; 
(2)  those  necessarily  or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted ;  and  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation.  1  Dill. 
Mun.  Cor.  (4th  ed.),  §  89.  And  taking  this  to  be  a  correct 
statement  of  the  law,  it  follows  that  if  the  charter  of  Olym- 
pia,  either  expressly  or  by  necessary  or  fair  implication, 
gave  the  city  council  authority  to  enact  the  fire  ordinance, 
or  if  such  power  is  essential  to  the  declared  objects  and 
purposes  of  the  municipality,  then  the  ordinance  ought  to 
be  sustained.  The  power  to  do  a  particular  thing  may  be, 
and  often  is,  delegated  to  a  municipal  corporation  in  gen- 
eral terms,  and  these  general  terms  may  be  quite  as  broad 
and  comprehensive  as  if  expressed  in  specific  language. 
In  the  case  before  us,  the  city  charter  confers  upon  the  city 
power  to  make  regulations  for  the  prevention  of  accidents 
by  fire  and  to  prevent,  hy  all  jwssible  and  proper  means, 
danger  or  risk  of  injury  or  damages  by  fire  arising  from 
carelessness,  negligence  or  othei'^wise.  And  if  these  expres- 
sions of  the  legislature  did  not  expressly  authorize  the 
council  to  establish  fire  limits  within  the  city  and  to  pre- 
vent the  erection  of  wooden  buildings  therein,  such  power 
is  certainly  fairly  implied  in  what  is  expressed,  provided 
the  means  employed  are  proper  or  necessary  "to  prevent 
accidents  or  danger  or  risk  of  injury  or  damage  by  fire." 
The  propriety  or  necessity  of  the  methods  to  be  pursued 
to  accomplish  the  object  sought,  was  left  to  the  discretion 
of  the  council,  who  are  the  representatives  of  the  people 
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themselves,  and  who  are  the  sole  legislative  body  of  the 
corporation.  The  council  having  by  its  acts  declared  the 
ordinance  to  be  a  proper  one,  we  are  of  the  opinion  that 
this  court  is  not  warranted  in  setting  it  aside  as  invalid. 
In  fact,  it  is  held  by  learned  courts  and  text  writers  that 
municipalities  have  inherent  power  to  pass  ordinances  for 
the  protection  of  their  citizens  from  fire,  without  express 
legislative  authority.  In  a  recent  work  upon  the  subject 
ofmunicipal  police  ordinances  we  find  this  language:  "The 
power  to  take  all  measures  necessary  to  prevent  fires  and 
their  spread  is  of  prime  importance  to  the  citizens  of  every 
community.  It  belongs  to  that  class  of  powers  exercised 
for  self-preservation,  which  are  inherent  in  every  munici- 
pality, and  which  do  not  need  the  authorization  of  an  ex- 
press grant.  Every  precaution  possible  should  be  taken  to 
prevent  the  destruction  to  property,  and  the  danger  to  life, 
incident  to  conflagration,  and  for  this  purpose  as  great  a 
degree  of  interference  with  personal  rights  is  permitted 
as  under  any  other  power.  Private  interests  are  entirely 
subservient  to  the  public  safety. 

"The  first  preventive  step  taken  is  usually  to  prescribe 
fire  limits;  that  is,  territorial  limits  within  which  it  shall 
be  unlawful  to  erect  certain  classes  of  buildings.  This  is 
always  permissible.  Owing  to  the  extreme  importance  of 
such  regulations  and  their  vital  interest  to  the  community , 
one  would  hardly  think  that  the  power  of  erecting  fire 
limits  in  a  thickly  built-up  district  would  ever  be  denied ; 
still,  it  is  surprising  to  note  that  two  courts  have  insisted 
that  express  authority  must  exist  for  such  regulations.  It 
seems  that  their  regard  for  personal  rights  had  been  carried 
to  an  unwarranted  extent  in  view  of  the  importance  of 
preventing  the  destruction  of  property  by  fire,  and  great 
as  our  regard  must  be  for  their  reasoning  and  conclusions, 
the  rule  above  enunciated  seems  to  be  the  true  one,  and 
thegreat  majority  of  the  well-advised  decisions  tends  to  its 
support."     Horr  &  Bemis,  Mun.  Pol.  Ord.,  gg  221-2.    In 
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the  case  of  WacUeigh  v,  Gilman,  12  Me.  403;  28  Am.  Dec. 
188,  the  court  held  that  an  ordinance  of  the  city  govern- 
ment of  Bangor  prohibiting  the  erection  of  wooden  build- 
ings in  the  city  within  certain  limits  was  within  the  au- 
thority conferred,  under  authority  in  the  charter  "  to  or- 
dain and  establish  such  acts,  laws,  and  regulations,  not 
inconsistent  with  the  constitution  and  laws  of  this  state, 
as  shall  be  needful  to  the  good  order  of  said  body  politic." 
In  Alexander  v.  Town  of  Greenvilley  54  Miss.  659,  the  court 
held  that  a  power  "to  provide  for  the  prevention  and  ex- 
tinguishment of  fires,"  implies  a  right  to  establish  fire 
limits.  In  Mayor  and  Council  of  Monroe  v.  Hoffmany  29  La. 
Ann.  651  (29  Am.  Rep.  345)  it  was  decided  that  a  municipal 
corporation  has  inherent  power,  independent  of  legisla- 
tive grant,  to  forbid  the  erection  and  compel  the  removal 
of  buildings  formed  of  combustible  materials,  within  the 
densely  built-up  parts  of  a  town.  And  in  Baumgartner  v. 
Hasty  J 100  Ind.  575;  50  Am.  Rep.  830,  after  citing  author- 
ities sustaining  the  proposition  that  municipal  corpora- 
tions possess  inherent  power  to  prohibit  the  erection  of 
wooden  buildings  within  prescribed  limits  and  to  cause 
their  removal,  at  page  580  the  court  says:  "These  cases  rest 
on  solid  principle,  for  the  rule  has  always  been  that  amu- 
nicipal  corporation  has  the  inherent  power  to  enact  ordi- 
nances for  the  protection  of  the  property  of  its  citizens 
against  fire."  And  the  court  says  further:  "A  legislative 
act  granting  authority  to  take  precautions  against  fire, 
and  ordinances  passed  under  such  an  act  authorizing  the 
removal  of  wooden  structures  erected  within  forbidden 
limits,  are  little  more  than  express  declarations  of  the 
existence  of  powers  which  existed  at  common  law,  and 
are  necessarily  implied  in  the  grant  of  a  charter  to  a  city." 
(p.  581.)  See  also  1  Dill.  Mun.  Corp.  (4th  ed.),  §  405.  We 
will  not  now  stop  to  notice  other  cases  cited  by  counsel  to 
the  same  effect,  as  manv  of  them  are  commented  on  and 
approved  in  the  cases  already  mentioned  by  us. 
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It  is  further  contended  by  counsel  for  appellee  that  the 
ordinance  is  unreasonable  and  therefore  void  for  that  rea- 
son if  for  no  other.  This  is  a  proper  question  for  the  court 
to  determine.  The  city  council,  as  the  legislative  body  of 
the  municipality,  must  of  necessity  be  vested  with  more 
or  less  discretion  as  to  the  reasonableness  of  the  means 
necessary  to  effectuate  lawful  objects.  They  are  in  a  bet- 
ter position  than  the  court  to  judge  of  the  best  course  to 
pursue,  as  well  as  of  the  methods  best  calculated  to  effect 
desired  results,  and  the  courts  should  not  set  aside  or  re- 
view their  acts  unless,  upon  their  face,  they  are  manifestly 
unreasonable  or  based  upon  fraud,  or  passed  in  wanton 
disregard  of  private  rights  or  are  in  excess  of  the  power 
of  the  council.  The  motives  of  the  council  cannot  be  in- 
quired into,  but  must  be  presumed  to  have  been  to  ac- 
complish the  natural  and  reasonable  result  of  their  act. 
We  see  nothing  unreasonable  in  the  ordinance,  viewed 
in  the  light  of  all  the  facts  before  us.  Its  burdens,  if  any, 
are  cast  alike  upon  all  persons  within  the  limits  of  the 
district  prescribed  by  it,  and  the  city  council  had  lawful 
authority  to  pass  it.  We  cannot  see  that  it  is  unduly  op- 
pressive or  that  it  discriminates  against  any  particular 
individual,  or  that  it  was  passed  in  a  spirit  of  wanton 
disregard  of  proprietary  rights. 

For  the  foregoing  reasons  the  judgment  of  the  court  be- 
low will  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion.  So  ordered. 

HoYT,  J.  concurs. 

Scott,  J.  (concurring), — I  concur  in  all  that  is  said  in 
regard  to  the  power  of  the  city  of  Olympia  to  establish 
fire  limits,  and  concur  in  the  result  reached,  because  it 
appears  to  me  the  question  as  to  the  invalidity  of  the 
ordinance  upon  the  ground  of  its  unreasonableness  is  not 
properly  before  us  in  this  case. 

I  do  not  think,  however,  the  city  has  the  power,  or 
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can  have  it  even  by  express  legislative  enactment,  to 
grant  or  refuse  permission  at  its  pleasure  to  erect  wooden 
buildings  within  the  fire  limit  district,  where  the  same  are 
prohibited  by  the  ordinance,  although  an  attempt  is  made 
therein  to  except  cases  where  the  city  council  should  see  fit 
to  grant  a  special  permit,  unless  certain  rules,  regulations 
or  conditions  are  laid  down  by  ordinance  which  apply  to 
all  persons  alike  and  are  conclusive  in  themselves ;  that 
it  cannot  exercise  the  arbitrary  power  to  grant  such  a  per- 
mission to  one  person  and  refuse  it  to  another  under  like 
conditions  and  circumstances.  As  to  whether  any  of  the 
provisions  of  this  ordinance  have  this  effect  or  might  be  so 
applied,  and  if  so,  whether  the  entire  ordinance  is  thereby 
invalidated  or  rendered  void  only  in  so  far  as  it  relates  to 
the  granting  of  such  special  permits,  and  be  otherwise 
valid,  which  would  prohibit  the  erection  of  all  wooden 
buildings  within  the  prescribed  district  without  exception. 
I  desire  not  to  express  an  opinion  in  the  absence  of  an 
argument  of  the  particular  questions.  Powers  granted 
to  a  city  must  be  reasonably  and  fairly  exercised,  and  its 
laws  made  applicable  to  all  alike.  The  attempted  enforce- 
ment of  power,  and  the  unreasonableness  and  injustice 
of  ordinances  whereby  a  different  result  could  be  brought 
about  or  this  principle  violated,  can  be  inquired  into,  to 
this  extent  at  least.  There  was  no  attempt  to  attack  the 
ordinance  upon  this  ground  in  the  complaint,  but  it  is 
alleged  to  be  void  because  the  boundaries  of  the  fire  limit 
district  as  fixed  therein  are  unreasonable,  without  stating 
the  facts  wherein  such  unreasonableness  consists. 

Stiles,  J.  {dissenting), — I  dissent.  No  objection  was 
made  upon  the  argument  here,  to  the  discussion  of  the 
question  as  to  the  equality  and  fairness  of  §§  7,  8  and  9  of 
the  ordinance,  which  it  was  assumed  was  raised  by  para- 
graph 7  of  the  complaint;  and  to  my  mind  those  sections 
set  up  such  a  system  of  arbitrary  control  of  buildings  in 
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the  city  of  Olympia,  by  the  council,  as  is  not  entitled  to 
be  termed  reasonable. 

The  establishment  of  fire  limits  means  the  designation  of 
a  territory  within  which  wooden  buildings  must  not  be 
erected.  But  this  ordinance,  while  it  designates  limits,  and 
says  that  no  wooden  buildings  shall  be  constructed  therein, 
clearly  shows  by  its  context  that  that  was  not  its  real  pur- 
pose. The  true  purpose  of  it  was  to  compel  every  person 
desiring  to  erect  a  wooden  building  to  go  before  the  coun- 
cil, which  retained  within  itself  the  power  to  say  whether 
heshould  erect  itor  not;  not  according  to  any  fixed  rules 
of  determination,  under  which  all  applicants  would  be 
treated  alike,  but  without  rules  or  regulations,  whereby 
favoritism  or  influence,  or  other  motives  not  proper  to  the 
determination  of  such  a  question,  might  enter  into  and 
cictually  determine  it.  If  there  were  to  be  exceptions  to 
the  ordinance,  the  exceptions  should  have  been  declared, 
and  regulations  made  under  which  they  could  be  availed 
of.  If  there  was  territory  embraced  in  the  ordinance, 
within  which  it  was  not  expected  to  enforce  the  ordinance, 
by  reason  of  its  unsettled  condition,  it  was  unreasonable 
to  so  embrace  it,  and  the  limits  should  not  have  been 
extended  over  it  until  such  time  as  the  conditions  were 
j>roper  for  such  extension. 

I  concur  in  holding  that  the  city  of  Olympia  has  the 
power  to  ordain  fire  limits  implied  in  its  charter,  but  I  can- 
not agree  that  fnich  an  ordinance  was  ever  contemplated 
by  the  legislature,  and,  therefore,  hold  the  court's  action 
in  overruling  the  demurrer  to  have  been  eminently  right. 

Dunbar,  J,,  not  sitting. 


[No.  84.    Decided  November  21, 1890.]  
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Where  plaintiff,  under  a  parol  agreement  to  convey  land,  takes 
posaeesion  thereof,  makes  improvements,  and  purchases  lumber  for 
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the  purpose  of  erecting  a  house  thereon,  and  the  defendant  subse- 
quently conveys  the  land  to  another,  the  measure  of  damages  in  an 
action  for  breach  of  the  contract  is  the  value  of  the  land  at  the  time 
of  the  breach,  less  the  price  the  plaintiff  was  to  pay  therefor,  together 
with  any  special  damages  the  plaintiff  might  prove  in  purchasing 
lumber  to  erect  buildings  on  the  premises. 

Where  an  action  for  specific  performance  of  contract  cannot  be  had 
because  of  the  inability  of  the  defendant  to  convey,  he  having  parted 
with  the  title,  and  the  action  cannot  be  maintained  against  his  vendee, 
the  plaintiff  may  maintain  an  action  at  law  against  defendant  for  dam- 
ages for  breach  of  the  contract. 

Appeal  from  Sup>erior  Court,  King  County. 

Action  for  damages  for  breach  of  contract  to  convey 
certain  lands,  together  with  the  amount  expended  by 
plaintiff  in  making  improvements  thereon.  The  jury 
returned  a  verdict  for  plaintiff  for  the  sum  of  $175,  being 
the  value  of  plaintiff's  improvements  only.  From  the 
judgment  on  the  verdict,  plaintiff  appeals  to  this  court. 

Ronald  &  Piles,  for  appellant. 

Jacobs  ct  Jenner,  and  Lewis  &  Oilman,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plain tifi' claims  he  entered  into  a  parol  agree- 
ment with  defendant  for  the  purchase  of  a  tract  of  land, 
being  part  of  a  larger  tract  owned  by  defendant.  He  also 
claims  the  defendant  took  him  upon  the  premises,  traced 
the  boundaries  of  the  land  in  question,  and  placed  him  in 
the  possession  thereof.  That  in  pursuance  of  the  agree- 
ment plaintiff  kept  possession  of  the  premises  and  made 
valuable  improvements  thereon,  with  the  knowledge  and 
consent  of  defendant,  and  also  purchased  and  placed  upon 
the  land  certain  lumber  to  be  used  by  him  in  erecting  a 
building  thereon,  which  lumber  subsequently  became  val- 
ueless to  him  through  the  breach  of  the  defendant;  and  fur- 
ther, that  he  tendered  full  compliance  with  the  contract 
upon  his  part.    That  the  defendant  refused  to  comply 
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therewith,  and  sold  the  land  to  another  person.  Where- 
upon plaintiff  brought  this  action  at  law  to  recover  his 
damages.  Upon  the  trial,  plaintiff  asked  the  court  to  in- 
struct the  jury  that  the  measure  of  damages  he  was  entitled 
to  was  the  value  of  the  land  at  the  date  of  defendant's 
breach  of  the  contract,  together  withthe  amount  expended 
by  plaintiff  in  making  said  improvements,  less  the  pur- 
chase price  plaintiff  was  to  pay  for  the  land.  The  court 
refused  to  give  the  instructions,  but  directed  the  jury,  if 
they  found  for  the  plaintiff*,  to  assess  as  his  damages  an 
amount  equal  to  the  reasonable  value  of  the  improve- 
ments made  by  him,  to  which  plaintiff  excepted. 

It  fairly  appears  from  the  whole  case  that  the  proof 
tended  to  show  the  land  had  greatly  increased  in  value, 
and  while  the  instructions  asked  by  plaintiff  were  not  cor- 
rect in  asking  pay  for  his  improvements  in  addition  to  the 
value  of  the  land  at  the  time  of  the  defendant's  breach,  as 
the  value  of  the  land  at  that  time  would  include  the  im- 
provements made  thereon,  and  would  have  resulted  in  giv- 
ing plaintiff  pay  twice  for  his  improvements,  which  was 
properly  refused,  yet  the  instruction  given  by  the  court 
was  also  erroneous.  The  measure  of  the  damages  was  the 
value  of  the  land  at  the  time  of  the  breach,  less  the  price 
plaintiff  was  to  pay  therefor,  together  wuth  any  special 
damages  plaintiff  might  prove  in  purchasing  lumber  to 
erect  a  building  upon  the  premises,  which  could  not  be 
considered  an  improvement  before  its  erection. 

It  is  urged  by  appellee  that  an  action  at  law  will  not  lie 
in  such  a  case.  That  the  plaintiff's  remedy,  if  he  had  any, 
was  an  action  for  specific  performance  of  the  contract,  it 
not  having  been  put  in  writing,  and  the  purchase  price  not 
having  been  actually  paid,  but  only  tendered  by  plaintiff 
and  refused  by  defendant;  and  that  where  a  specific  per- 
formance cannot  be  had  because  of  the  inability  of  the 
defendant  to  convey,  he  having  previously  parted  with 
the  title,  and  where  the  action  cannot  be  maintained 
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against  the  vendee  by  reason  of  his  not  having  had  actual 
notice  of  plaintiff's  rights,  or  where  the  possession  of 
plaintiff  was  not  suflSciently  open  and  notorious  to  be 
held  a  constructive  notice,  that  the  plaintiff  would  be 
without  a  remedy,  although  a  specific  enforcement  in 
consequence  of  a  part  performance  by  plaintiff  might 
have  been  decreed  against  the  defendant  had  he  retained 
the  title.  We  think  otherwise,  and  hold  that  in  such  a 
case  an  action  at  law  for  damages  can  be  maintained. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Stiles,  Hoyt  and  Dunbar,  JJ.,  concur. 

Anders,  C.  J.,  not  sitting. 


[No.  8.    Decided  December  8, 1890.] 
1    40i 

25  (BO  The  County  of  King  v.  George  D.  Hill,  John  Leary, 
Joseph  F.  McNaught,  George  W.  Harris,  E.  P. 
Ferry,  Sutcliffe  Baxter,  and  G.  C.  Phinney. 

FINDINGS  OF  FACT — SUFFICIENCY. 

Upon  the  trial  of  an  issue  of  fact  by  the  court,  an  order  of  the 
court  reciting  that  it  is  its  decision  **  that  there  is  not  sufficient  evi- 
dence to  support  the  allegations  of  plaintiff's  complaint  in  this 
action,  and  that  the  defendant's  allegations  are  true,"  is  not  a  suffi- 
cient finding  of  facts,  as  required  by  Code  Wash.  T.,  §§  216,  256, 
where  some  of  the  material  allegations  of  the  complaint  are  not 
denied  by  the  answer,  and  many  of  plaintiff's  most  important  alle- 
gations are  contained  in  its  reply. 

EiTor  to  District  Court,  King  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Roimld  &  Piles,  and  ir.  S,  Bush,  for  plaintiff  in  error. 

C.  H.  Hanford,  Thomas  Burke,  Eben  Smith  and  Struvc, 
Haines  &  McMicken,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  cause  involves  the  examination  of  the  * 
accx)unts  of  the  appellee  Hill,  as  treasurer  of  King  county, 
for  a  considerable  period,  and  was  referred  by  stipulation 
to  a  referee,  under  §  248  of  the  code,  to  be  tried  upon 
questions  of  fact  and  law.  The  referee  reported  his  find- 
ings of  fact  and  conclusions  of  law  in  admirable  form, 
together  with  the  testimony  and  exhibits,  and  the  cause 
then  came  before  the  court  upon  exceptions  to  the  report 
filed  by  both  parties.  The  plaintiff  merely  objected  to  the 
conclusions  of  law  which  resulted  in  a  smaller  judgment  iii 
its  favor  than  it  deemed  itself  entitled  to.  But  the  defend- 
ants, by  their  objections,  attacked  the  findings  of  fact  as 
well,  and  sought  to  set  aside  the  entire  report  and  findings, 
including  the  testimony.  The  court  after  argument  over- 
ruled the  motion  of  the  plaintiff,  and  at  the  same  time,  by 
an  order,  sustained  certain  of  the  exceptions  of  the  defend- 
ants. The  language  of  the  order  was:  "The  court  sus- 
tains each  and  all  of  the  exceptions"  (of  the  defendants); 
but  farther  along  it  ordered,  "  that  the  findings  and  con- 
clusions of  said  referee  be  and  the  same  are  set  aside," 
which,  we  take  it,  left  the  testimony  intact,  inasmuch  as 
the  subsequent  decision  of  the  court  purported  to  be  based 
on  the  evidence,  for  which  there  was  no  other  resort  than 
the  testimony  reported.  This  left  the  cause  before  the 
court  for  disposition  under  §  256  of  the  code,  either  to 
again  refer  or  to  "  find  the  facts  and  determine  the  law 
itself,  and  give  judgment  accordingly."  The  latter  course 
was  chosen,  and  instantly  acted  upon,  the  same  order 
which  set  aside  the  referee's  report  concluding  with  the 
folio w^ing:  "And  it  is  the  decision  of  the  court  that  there 
is  not  sufficient  evidence  to  support  the  allegations  of 
the  plaintiff's  complaint  in  this  action,  and  that  the  de- 
fendants* allegations  are  true,  and  the  judgment  should 
be  rendered  in  favor  of  the  defendants  for  their  costs  and 
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disbursements  herein."     Then  followed  a  judgment  for 
defendants. 

The  case  was  brought  here  upon  several  grounds,  which 
were  disposed  of  under  the  order  of  this  court  heretofore 
made  striking  out  appellant's  statement.  The  single 
ground  now  to  be  decided  is,  whether  the  court  erred  in 
renderinga  judgment  against  the  plaintiff  without  finding 
the  facts  and  determining  the  law  thereon,  appellant  main- 
taining that  the  order  of  the  court,  reciting  that  it  is  its 
decision  "  that  there  is  not  sufficient  evidence  to  support 
the  allegations  of  the  plaintiff's  complaint  in  this  action, 
and  that  the  defendants'  allegations  are  true,"  is  not  a  find- 
ing of  facts  at  all,  and  that,  therefore,  there  was  no  trial  as 
required  by  the  statute.  With  this  view  we  are  entirely 
in  accord.  The  sections  of  the  statute  cited,  taken  to- 
gether with  §  246,  are  perfectly  clear  as  to  the  duty  of  the 
court  in  such  cases.  We  are  not  prepared  to  say  that 
where  the  pleadings  make  clear  and  simple  issues  the  alle- 
gations of  the  complaint  and  answer  may  not  be  referred 
to  as  findings,  if  the  facts  are  found  to  be  as  laid  in  the 
one  or  the  other,  with  the  concise  statement  that  the  facts 
in  each  are  true  or  untrue,  as  the  case  may  be.  But  no 
such  thing  presents  itself  here,  at  least  as  to  the  complaint, 
of  which  it  is  said  "  there  is  not  sufficient  evidence  to  sup- 
port the  allegations."  We  know  as  a  fact  that  some  of 
the  important  allegations  of  the  complaint  were  not  denied 
by  the  answer;  and  many  of  the  most  important  of  the 
plaintiff's  allegations  were  contained  in  its  reply,  wherein 
certain  settlements  alleged  in  the  answer  to  have  been 
made  by  defendant  Hill  with  the  county  commissioners, 
were  shown  to  have  been  made  under  a  mistake  of  facts; 
and  these  are  not  touched  by  the  court's  decision.  From 
the  language  the  court  used,  one  reading  its  decision  would 
be  unable  to  say  whether  it  found  any  particular  contro- 
verted allegation  sustained,  and  some  others  not;  or 
whether  all  but  one  of  the  material  allegations  of  the  com- 


KELLOGG  V.  LITTELL  A  SMYTHE  MFG.  CO. 


407 


Dec.  1890.] 


Syllabus. 


plaint  may  not  have  been  fully  sustained,  and  one  equally 
material  totally  unsupported;  or  whether  there  was 
simply  a  general  weakness  of  proof  all  along  the  line.  If 
any  fact  material  to  the  plaintiff's  case  was  proven,  it  had 
a  right  to  have  it  found,  as  though  the  cause  had  been 
submitted  to  a  jury  upon  special  issues.  There  was  no 
waiver  of  findings.  Even  were  there  a  statute  similar  to 
that  providing  for  the  waiver  of  a  jury,  mere  silence 
would  not  constitute  a  waiver.  Meeker  v.  Gilbert^  3  Wash. 
T.  369. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
the  superior  court  of  King  county,  to  be  disposed  of  under 
§  256  of  the  code. 

Anders,  C.  J.,  and  Scott  and  Dunbar,  JJ.,  concur. 

HoYT,  J.,  not  sitting. 


[No.  SO.    Decided  December  8,  1890.] 


M.  V.  Kellogg,  Michael  Phillips,  GEORCrE  Misbner, 
AND  Harriet  Misener  v.  Littell  &  Smythe  Manu- 
facturing Company. 

MEGHAXIC8'   LIENS — DE.S<!RIPTIOX  OF  LAND— FORECLOSURE. 

A  notice  of  claim  of  mechanics'  lien,  which  describes  the  land  as 
"  being  seventy  feet  on  Pike  street,  and  on  the  southerly  line  thereof, 
by  seventy-five  feet  front  on  Fourth  street,  and  on  the  westerly  line 
thereof,  excepting  a  space  of  twenty-two  feet  more  or  less  wide  on 
Pike  street  by  about  twenty-five  feet  deep,''  is  so  indefinite  and  un- 
certain as  to  the  tract  excepted  that  a  decree  of  foreclosure  cannot 
be  based  thereon. 

Under  the  laws  of  this  state,  a  mechanics'  lieu  cannot  be  main- 
tained upon  a  building  separate  from  any  interest  in  the  land  upon 
which  it  is  situated. 

Appeal  frovi  Superior  Court,  King  County. 

Action  by  the  Littell  &  Smythe  Manufacturing  Company 
to  foreclose  a  mechanics' lien  upon  the  building  of  defend- 
ant, Phillips,  and  upon  his  leasehold  interest  in  certain 
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land,  and  against  the  defendants,  George  and  Harriet 
Misener,  as  owners  of  the  fee  in  the  land,  and  against  M. 
V.  Kellogg,  as  the  contractor  who  erected  the  buildings. 
Judgment  for  plaintiffs,  and  defendants  appeal. 

P.  P.  Carroll,  for  appellants. 
Smith  &  LiMeUy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — The  objections  to  the  appeal  herein  urged 
by  the  appellee  are  as  to  irregularities  not  going  to  the 
jurisdiction  of  the  court,  and  in  view  of  the  uncertainty 
existing  at  the  time  the  appeal  was  taken,  growing  out  of 
the  change  of  the  rules  of  this  court  and  the  unsettled 
practice  thereunder,  we  do  not  think  that  they  are  such 
as  should  deprive  the  appellants  of  the  right  to  be  heard. 
The  motion  to  dismiss  the  appeal  is  therefore  denied. 

Appellee  sought  to  obtain  judgment  for  material  fur- 
nished by  it  for  the  erection  of  a  certain  frame  building, 
and  to  foreclose  a  lien  thereon  for  the  material  so  furnished. 
Many  questions  have  been  argued  here  by  counsel  for 
the  respective  parties,  but  the  view  we  take  of  the  law  of 
the  case  makes  it  unnecessary  for  us  to  consider  more 
than  one. 

The  notice  of  the  claim  of  lien  was  introduced  in  evidence, 
and  from  such  notice  it  appeared  thatthedescriptionof  the 
land  upon  which  the  lien  was  claimed,  was  "  all  that  cer- 
tain plat  of  land  situated  at  the  southwesterly  corner  of 
Pike  and  Fourth  streets,  in  the  city  of  Seattle,  King  county, 
and  State  of  Washington,  being  seventy  feet  on  fike  street 
and  on  the  southerly  line  thereof,  by  seventy-five  feet  front 
on  Fourth  street  and  on  the  westerly  line  thereof,  except- 
ing a  space  of  twenty-two  feet  more  or  less  wide  on  Pike 
street  by  about  twenty-five  feet  deep ;  the  same  being  a  part 
of  said  lots  2  and  3  of  said  block  21,  A.  A.  Denny's  addi- 
tion aforesaid,"  and  was,  in  our  opinion,  so  indefinite  and 
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uncertain  that  a  decree  of  foreclosure  could  not  be  founded 
thereon.  It  is  true  that  the  large  piece  first  described  is 
definite  and  certain,  and  if  the  effect  of  the  continuance  of 
the  description  had  been  to  except  therefrom  any  certain 
portion,  then  the  description  as  a  whole  would  have  been 
good ;  but  such  is  not  the  effect  of  the  remainder  of  the  de- 
scription ;  on  the  contrary,  its  effect  is  to  except  from  such 
larger  piece  a  smaller  one,  the  location  of  which  is  entirely 
uncertain.  It  is  true  that  the  area  of  such  smaller  piece 
may  be  taken  as  definitely  set  out  by  striking  from  such 
description  the  words  "more  or  less,"  and  also  the  word 
"about;"  and  for  the  purpose  of  sustaining  the  lien  we 
should  not  hesitate  to  treat  such  words  as  surplusage.  The 
fact  that  the  area  is  certain  will  not,  however,  aid  the  de- 
scription so  long  as  its  location  in  the  larger  tract  is  uncer- 
tain. The  area  in  question  might  be  a  strip  eleven  feet 
wideand  twenty-five  feet  long  on  either  side  of  a  line  drawn 
at  any  point  from  Pike  street  not  less  than  eleven  feet  nor 
more  than  fifty -nine  feet  from  Fourth  street.  The  descrip- 
tion, as  a  whole,  is  just  as  uncertain  as  to  the  land  covered 
thereb)'  as  would  be  one  covering  an  entire  section  of  land 
exceptingone  quarter  thereof,  without  in  any  way  pointing 
out  which  quarter  section  was  so  excepted.  The  question 
is  not  here  presented  as  to  the  effect  of  such  notice,  if  the 
proofs  had  been  such  as  to  make  certain  the  description 
intended, and  the  decree  had  corresponded  to  the  amended 
description  made  bj'  such  proofs;  for  in  this  case  the  de- 
scription in  the  notice  is  in  no  way  aided.  It  follows  that 
there  could  be  no  foreclosure  of  any  interest  in  the  land 
upon  which  the  building  was  erected  because  of  such 
insuflScient  description. 

The  notice  of  the  lien  described  the  building  into  which 
the  material  went  so  that  it  could  probably  be  identified ; 
and  if  a  lien  can  be  maintained  upon  a  building,  as  such, 
separate  from  any  interest  in  the  land  upon  which  it  is  sit- 
uated,then  the  decree  of  foreclosure  in  this  case  might  be 
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sustained  so  far  as  it  relates  to  the  building,  and  would 
only  have  to  be  modified  so  as  to  cover  that  and  nothing 
more.  Such  a  lien  can  only  be  maintained  when  the  stat- 
ute in  express  terms  so  provides.  Every  case  which  we 
have  been  able  to  find  holds  that  there  can  be  no  such  lien 
without  a  statute  expressly  providing  for  a  lien  on  the 
building  separate  from  the  land.  Babbitt  r.  CondoUy  27 
N.  J.  Law,  154;  Coddington  v.  Dry  Dock  Co.,  31  N.J.  Law, 
477;  Tracy  v,  RoyerSy  69  111.  062.  In  Missouri  and  Iowa, 
and  perhaps  other  states,  a  lien  upon  the  building  alone 
can  be  maintained,  but  there,  as  elsewhere,  the  courts  say 
that  it  can  only  be  allowed  by  force  of  the  positive  provis- 
ion of  the  statute,  which,  in  those  states,  not  only  provides 
for  a  lien  upon  the  building  separate  from  the  land,  but 
further  provides  that  the  purchaser  of  such  building  shall 
have  a  reasonable  time  in  which  to  remove  the  same  from 
the  land  upon  which  it  is  situated.  Jodd  v,  Duncan,  9  Mo. 
App.  417.  Our  statute  would  be  capable  of  such  a  con- 
struction had  it  provided  any  way  by  which  a  lien  estab- 
lished upon  a  building  alone  could  be  made  of  value  to 
a  lienor,  but  it  has  not  done  so,  and  we  are,  therefore, 
forced  to  the  conclusion  that  the  lien  upon  the  building 
was  only  intended  to  be  enforced  in  connection  with  some 
interest  or  right  to  the  land  upon  which  it  was  situated. 
Something  has  been  said  about  the  duty  of  courts  to  give 
a  liberal  interpretation  to  our  statutes.  And  that  such  is 
the  duty  of  all  courts,  made  so  by  the  statute  itself,  is  very- 
plain.  But  the  most  that  a  liberal  interpretation  can  allow 
a  court  to  do,  is  to  look  with  leniency  upon  the  language 
used,  and  determine,  without  regard  to  technical  accuracy 
of  language,  what  the  legislature  intended.  When  the  in- 
tention of  the  legislature  has  been  thus  ascertained,  it  is 
beyond  the  power  of  a  court  to  dispense  with  any  of  the 
steps  prescribed.  To  hold  that  a  lien  could  attach  without 
a  full  compliance  with  the  statute,  as  thus  interpreted, 
would  be  contrary  to  the  act  itself,  as  well  as  to  the  consti- 
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tution  of  our  state,  which  provides  that  no  property  can  be 
taken  without  due  process  of  law. 

Under  the  circumstances  of  this  case  there  can  be  no 
lien,  and  the  cause  will  be  remanded  with  instructions  to 
set  aside  the  judgment  and  decree,  and  enter  a  new  judg- 
ment against  defendant  Phillips  for  the  amount  found 
due  and  unpaid  for  the  material  furnished,  with  interest 
thereon  to  date  of  judgment.  Appellants  will  recover 
costs  of  this  court. 

Anders,  C.  J.,  and  Stiles,  Dinbar  and  Scott,  J  J., 
concur. 


[No.  90.    Decided  December  3,  1890.] 

J.  H.  Foster  v.  The  Territory  of  Washington. 

GAMING — FARO— INDICTMENT— JUDGMENT— EXCESSIVE    FINE. 

As  §2  1253  and  1258,  Code  Wash.  T.,  are  sufficiently  explicit  to 
enable  the  court,  with  reasonable  certainty,  to  determine  what  the 
legislature  intended,  and  as  they  describe  the  offense  of  dealing 
faro,  or  permitting  the  same  to  be  done  on  one's  premises,  with  suf- 
ficient certainty,  they  cannot  be  held  void  for  uncertainty  and  am- 
biguity. 

As  the  gravamen  of  the  offense  consists  in  permitting  the  game 
of  faro  to  be  dealt  in  prohibited  places,  an  indictment  is  sufficient, 
without  specifying  with  whom  the  game  was  played,  or  in  what 
particular  manner  it  was  conducted. 

Under  §  1258  of  the  code,  imposing  a  fine  not  exceeding  five  hun- 
dred dollars  on  conviction,  and  providing  that  defendant  shall 
stand  committed  until  the  same  is  paid,  but  making  no  provision 
for  costs,  a  judgment  for  five  hundred  dollars  and  costs  is  not  void 
for  the  reasons  that  it  exceeds  the  limitations  of  the  statute,  and  does 
not  fix  a  definite  period  of  imprisonment  in  the  event  of  non-pay- 
ment of  the  fine,  as  said  section  should  be  construed  in  connection 
with  I  2105,  providing  that  on  conviction  the  defendant  shall  be  lia- 
ble to  pay  costs  in  all  cases,  and  §  1125,  providing  that  in  default  of 
payment  or  security  of  fine  and  costs,  a  warrant  shall  be  issued  for 
defendant's  commitment,  specifying  that  he  be  imprisoned  one  day 
for  every  two  dollars  of  such  fine  and  costs. 
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Appeal  from  District  Courts  King  County. 

The  facts  are  fully  stated  in  the  opinion. 

Robinson  &  Farwell,  for  appellant. 

E.  M.  Carty  Prosecuting  Attorney,  for  The  Territory. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  grand  jury  of  King  county  re- 
turned an  indictment  into  the  district  court  charging  ap- 
pellant with  the  crime  of  permitting  the  game  of  faro  to  be 
dealt  upon  his  premises,  the  body  of  which  is  as  follows: 

"J.  H.  Foster  is  accused,  by  the  grand  jury  of  the  Ter- 
ritory of  Washington,  for  the  county  of  King,  in  the  Third 
judicial  district  of  said  territory,  by  this  indictment,  of  the 
crime  of  permitting  faro  to  be  dealt  on  his  premises,  com- 
mitted as  follows:  The  said  J.  H.  Foster,  on  the  12th  day 
of  January,  1889,  in  the  county  of  King,  in  the  district 
aforesaid,  then  and  there  being  in  the  lawiful  possession  of 
a  certain  room  then  and  there  situate  and  being  in  a  cer- 
tain building  known  as  the  "Grotto"  then  and  there  situ- 
ate and  being  on  the  south  side  of  Yesler  avenue  street, 
between  Commercial  and  South  Second  street,  in  the  city 
of  Seattle,  in  said  King  county,  unlawfully,  knowingly  and 
willfully  did  permit  one  J.  Bachelor  then  and  there  and 
therein  to  unlawfully,  knowingly  and  willfully  deal  agame 
of  faro  then  and  there  played  with  cards  for  money." 

To  this  indictment  appellant  caused  a  plea  of  guilty  to 
be  entered,  and  subsequently  filed  a  motion  in  arrest  of 
judgment,  on  the  ground  that  the  indictment  did  not  state 
facts  sufficient  to  constitute  a  crime.  The  motion  was  de- 
nied, and  the  defendant  was  sentenced  by  the  court  to  pay 
afineof  five  hundred  dollars  and  costsamountingto  twenty 
dollars,  and  stand  committed  to  the  county  jail  of  King 
county  until  said  fine  and  costs  should  be  paid  or  the  de- 
fendant discharged  according  to  law,  and  the  court  re- 
manded the  defendant  into  the  custodv  of  the  sheriff  to 
carry  the  sentence  into  effect.    The  defendant  appeals  and 
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asks  this  court  to  reverse  the  judgment  of  the  court  below 
for  the  following  reasons :  1st.  That  g  1258  of  the  code  is 
void  for  uncertainty,  and  because  it  does  not  describe  the 
offense.  2d.  That  §  1253  is  also  void.  3d.  That  even  if 
the  statute  is  valid  the  indictment  does  not  state  facts 
constituting  an  offense,  4th.  That  the  judgment  and 
sentence  of  the  court  is  void,  because  it  exceeds  the  limi- 
tations of  the  statute  and  the  jurisdiction  of  the  court. 

The  objection  to  the  validity  of  the  statute  is  not  tena- 
ble. The  language  is  suflBciently  explicit  to  enable  the 
court,  with  reasonable  certainty,  to  discover  what  the  leg- 
islature intended,  and  the  statute  cannot,  therefore,  be 
held  void  for  ambiguity  or  uncertainty.  Mere  inaccu- 
racies of  expression,  or  faulty  arrangement  of  words  and 
phrases,  if  the  meaning  is  intelligible,  are  insufficient  to 
warrant  the  court  in  declaring  a  statute  void.  Bish.  St. 
Crimes  (2d  ed.),  §  41.  And  we  are  of  the  opinion  that  the 
objection  that  the  sections  of  the  code  above  mentioned 
do  not  describe  an  offense,  is  equally  untenable.  Coun- 
sel claims  that  the  statute  does  not  explicitly  point  out  or 
describe  the  acts  constituting  the  crime,  but  we  think 
otherwise.  It  states  clearly  enough,  as  we  read  it,  that 
the  act  of  dealing  faro  or  suffering  or  permitting  the  same 
to  be  done  on  one's  premises  is  a  crime.  Similar  statutes 
exist  elsewhere  and,  so  far  as  we  are  advised,  have  seldom 
been  questioned.  People  v.  Beatty,  14  Cal.  567  ;  People  v. 
Sam  Lung,  70  Cal.  515. 

The  indictment  is  sufficient.  The  gravamen  of  the  of- 
fense consists  in  permitting  the  game  to  be  dealt  in  prohib- 
ited places, and  it  was  not  necessary  to  specify  with  whom 
the  game  was  played,  or  in  what  particular  manner  it 
was  conducted.  The  definition  itself  sets  forth  the  con- 
stituent elements  of  the  crime,  and  the  indictment  being 
in  substantially  the  same  language  fulfills  all  the  require- 
ments of  the  law.  People  v.  SavierSy  14  Cal.  29;  Rice  v. 
JStaie,  3  Kan.  141 ;  Bishop  St.  Crimfe  (2d  ed.),  §§  890,  891 ; 
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Romp  IK  State,  3  G.  Greene  (Iowa),  276 ;  People  v,  CarroU, 
80  Cal.  153. 

That  the  judgment  in  this  case  exceeds  the  limitations  of 
the  statute  or  the  jurisdiction  of  the  court,  we  cannot  con- 
cede.   Section  1258  of  the  code  imposes  a  fine  not  exceed- 
ing five  hundred  dollars,upon  conviction,  and  provides  that 
the  defendant  shall  stand  committed  until  the  same  is  paid, 
but  is  silent  as  to  costs;  and  it  is  therefore  claimed  that 
the  court  had  no  right  or  authority  to  include  the  costs  in 
its  sentence,  and  thereby  really  impose  a  fine  of  five  hun- 
dred and  twenty  dollars.     It  is  also  contended  that  the 
judgment  is  void  for  the  further  reason  that  the  court  did 
not  fix  a  definite  period  of  imprisonment  in  the  event  of 
the  non-payment  of  the  fine.     But  we  think  these  objec- 
tions cannot  be  sustained.     This  section  o.ught,  in  our 
opinion,  to  be  construed  in  connection  with  the  general 
provisions  of  the  code  upon  the  subject  of  costs  in  crimi- 
nal cases,  and  of  imprisonment  for  non-payment  of  fines. 
Section  2105  provides  that  on  conviction  the  defendant 
shall  be  liable  to  pay  the  costs  in  all  cases,  and  §  1125 
(amended  in  Laws  of  1883,  p.  38)  provides  that  when  a 
defendant  is  sentenced  to  pay  a  fine  and  costs,  and  is  re- 
manded into  the  custody  of  the  sherifi^,  the  clerk  of  the 
court,  in  default  of  payment  or  security  of  payment,  shall 
issue  a  warrant  for  his  commitment,  specifying  that  the 
defendant  shall  be  imprisoned  one  day  for  every  two  dol- 
lars of  such  fine  and  costs.    We  see  no  error  in  the  judg- 
ment and  sentence  of  the  court  in  this  action.    The  only 
exception  to  the  general  rule  that  the  defendant  on  con- 
viction must  pay  the  costs,  of  which  we  are  aware,  is 
found  in  g  1104  of  the  code,  which  provides  that,  if  the 
court  or  jury  trying  the  cause  expressly  finds  otherwise, 
the  defendant  shall  not  be  liable. 

For  the  foregoing  reasons,  the  judgment  of  the  court 
below  must  be  sustained. 

Dunbar,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 
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EuGEXE  W.  Way  v.  The  Territory  op  Washington. 

GAMINO — DESTRUCTION    OF    QAMBLING     APPARATUS — PRESUMPTIONS. 

Under  a  statute  permitting  the  destruction  of  gambling  apparatus 
seized  and  held  as  evidence  upon  the  trial,  where  the  record  is  silent 
as  to  how  the  apparatus  came  into  the  possession  of  the  sheriff,  the 
court  cannot  presume  that  such  possession  was  wrongfully  obtained, 
or  that  the  recitals  and  order  of  the  court  directing  the  destruction  * 

were  unauthorized. 

Appeal  from  District  Courts  King  County. 

Indictment  against  E.  W.  Way  for  the  crime  of  permit- 
ting faro  to  be  dealt  upon  his  premises.  Plea  of  guilty, 
motion  in  arrest  of  judgment  denied,  and  defendant  sen- 
tenced to  pay  a  fine  of  $500  and  costs  amounting  to  twenty 
dollars.  The  court  also  ordered  the  destruction  of  certain 
gaming  apparatus  which  w^as  seized  in  the  possession  of 
defendant.     Defendant  appeals. 

Robuison  &  Farwelly  for  appellant. 

E.  M.  Carr,  Prosecuting  Attorney,  for  The  Territory. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — The  facts  in  this  case  are  similar  in  all 
respects  to  those  of  the  case  of  Foster  v,  TerritoTy^  antCj  p. 
411,  just  decided  by  this  court,  except  that  in  this  action 
the  court  ordered  the  destruction  by  the  sheriff,  of  certain 
gambling  apparatus  which  was  seized  in  the  possession 
of  the  defendant  and  held  as  evidence  upon  the  trial. 
Appellant  claims  that  the  statute  permits  the  destruction 
of  such  gambling  implements  only  as  have  been  seized 
under  the  authority  of  a  search  warrant  and  retained  as 
evidence,  and  that  the  property  destroyed  was  not  so 
obt-ained.  It  is  difficult  to  see  how  the  method  of  obtain- 
ing the  possession  of  things  liable  to  destruction  on  ac- 
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count  of  their  character  and  the  purposes  for  which  they 
are  used  could  afifect  the  power  of  the  court  over  them. 
But  it  is  not  necessary  to  determine  that  question  in  this 
instance,  for  the  reason  that  the  record  is  silent  upon  the 
question  of  how  this  "gambling  apparatus"  came  into 
the  possession  of  the  sheriff,  and  we  cannot  presume  that 
such  possession  was  wrongfulh'  obtained,  or  that  the  re- 
citals and  order  of  the  court  were  unauthorized.  And, 
besides,  the  record  fails  to  show  that  any  objection  or 
exception  was  made  or  taken  to  the  order,  and  the  assign- 
ment of  errors  fails  to  mention  it. 

For  the  foregoing  reasons,  and  those  given  in  the  case 
of  Fostei*  r.  IhTitonjy  above  mentioned,  the  judgment  of 
the  court  below  must  be  sustained. 

Dunbar,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 


[No.  100.    Decided  December  3, 1890.] 


1  416    W.  H.  CowiK  AND  Charles  Roberts  v.  Hans  Ahren- 

stedt  and  Otto  Granstrom. 

MECHANICS*  LIENS— DESCRIPTION  OF  PREMISES— PLEADING — EVI- 
DENCE—PARTNERSHIP— APPEAL. 

Where  no  motion  to  strike  an  improperly  settled  statement  of  facts 
was  made  and  filed,  as  required  by  the  rules  of  this  court,  objection 
thereto  is  waived,  although  objection  w^as  made  at  the  time  of  its  set- 
tlement, and  also  in  the  brief  of  appellee  filed  in  this  court 

In  an  action  to  charge  two  persons  as  partners  for  the  price  of  brick 
used  in  the  construction  of  a  certain  building,  the  partnership  is  not 
established  by  evidence  that  the  defendant  denying  partnership  was 
working  with  his  co-defendant,  that  he  wrote  an  acknowledgement 
of  the  receipt  of  the  brick  and  of  the  amount  still  due  thereon,  which 
was  not  signed  by  him  but  by  his  co-defendant  alone,  and  that  he 
had  said  something  about  his  being  as  much  a  contractor  on  the 
building  as  anyone. 
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In  an  action  to  foreclose  a  mechanic's  lien,  a  denial  by  defendant, 
on  information  and  belief,  of  the  recording  of  the  notice  of  lien  is 
sufficient  to  require  plaintiff  to  prove  that  the  notice  has  been  recorded 
as  required  by  law. 

Where  the  claim  of  lien  was  upon  the  whole  of  a  certain  lot,  but 
the  proof  showed  that  it  was  only  upon  a  part  of  it,  thirty-six  feet  in 
width,  nearer  the  center  than  either  side  of  the  lot,  which  was  sixty  by 
one  hundred  and  twenty  feet,  the  description  was  not  sufficiently  defl- 
nite  to  sustain  a  judgment;  nor  is  the  judgment  aided  by  adding  to 
such  description  the  name  of  the  building  on  the  land. 

Where  defendant  holds  under  written  lease  the  premises  upon 
which  a  lien  is  claimed,  his  interest  therein  cannot  be  shown  by  oral 
testimony. 

Appeal  from  Superior  Courty  King  County, 
The  facts  are  stated  in  the  opinion. 

Richard  Osborn,  for  aj>pellants. 
N,  Soderbeiyy  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Plaintiffs  obtained  a  judgment  against  C. 
Kavanaugh  and  Charles  Roberts  for  certain  brick  alleged 
to  have  been  sold  and  delivered  to  them,  and  also  obtained 
a  decree  of  foreclosure  of  a  lien  alleged  to  have  been 
claimed  and  filed  upon  the  leasehold  interest  of  the  de- 
fendant, W.  H.  Cowie,  in  a  certain  brick  building  in  the 
construction  of  which,  it  was  alleged,  said  bricks  were 
used.    From  the  judgment  and  decree  thus  entered  de- 
fendants Cowie  and  Roberts  have  appealed,  and  the  case 
is  before  us  on  a  transcript  of  the  record  and  a  statement 
of  facts  settled  therein.     As  to  this  statement  of  facts,  the 
record  shows  that  the  appellees  objected  to  its  settlement, 
and  in  their  brief  filed  here  they  say  it  should  be  stricken 
from  the  record  because  not  properly  settled.     But,  as  no 
motion  to  strike  the  statement  was  made  and  filed,  as 
required  by  the  rules  of  this  court,  we  must  consider  the 
point  made  in  the  brief  waived,  and  cannot  enter  upon 
an  examination  thereof. 

27—1  Wash. 
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PlaintiflE  introduced  evidence  tending  to  show  a  sale  of 
the  brick  to  defendant  Kavanaugh  alone,  and  the  only 
evidence  tending  to  show  that  defendant  Roberts  had  any 
connection  with  the  sale,  either  as  a  partner  of  Kavanaugli 
or  otherwise,  was  the  fact  that  he  was  at  work  with  Kava- 
naugh on  the  building  into  which  the  brick  went,  and 
the  further  fact  that  he  wrote  an  acknowledgment  of  the 
receipt  of  the  brick  and  of  the  amount  still  due  thereon; 
but  as  this  paper,  though  written  out  by  Roberts,  was 
signed  by  Kavanaugh  only,  in  his  own  name,  and  not  by 
Roberts  at  all,  neither  the  fact  of  his  writing  it  out,  nor  the 
fact  that  he  was  working  with  Kavanaugh,  would  establish 
even  prima  facie  the  partnership  alleged.  It  is  true  that, 
in  addition  to  the  above  circumstances,  one  of  plaintiffs' 
witnesses  testified  that  defendant  Roberts  said  something 
about  his  being  as  much  a  contractor  on  the  building  as 
any  one;  but  this  alleged  conversation  was  too  indefinite 
to  prove  anything,  and  could  not  aid  the  plaintiffs. 

A  notice  of  lien  was  introduced  in  evidence,  but  there 
was  no  proof  tending  to  show  that  it  had  been  recorded,  as 
required  by  law.  Not  even  the  file  marks  of  the  auditor 
appear  upon  the  copy  of  the  lien  contained  in  the  tran- 
script. That  the  lien  notice  must  be  filed  before  the  lien 
attaches,  so  that  there  can  be  a  foreclosure  thereof,  is  too 
plain  for  argument.  And  we  do  not  understand  that  coun- 
sel for  appellees  contend  to  the  contrary.  The  appellees, 
however,  claim  that  there  was  no  sufficient  denial  of  such 
filing  in  the  answer  of  defendant  Cowie,  and  that  for 
that  reason  they  were  not  required  to  prove  such  fact. 
The  language  of  the  denial  of  the  paragraph  alleging  the 
recording  of  the  lien  is  as  follows:  "Defendant  denies  any 
knowledge  or  information  sufficient  to  form  a  belief,  and 
therefore  denies  eacli  and  every  allegation  contained 
therein,"  and  it  is  not  claimed  that  it  is  not  sufficient  in 
form.  It  is,  however,  contended  that  a  denial  of  knowl- 
edge or  information  as  to  a  fact,  the  truth  or  falsity  of 
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which  can  be  ascertained  by  reference  to  a  public  record  of 
which  every  person  has  constructive  notice,  is  sham  and 
frivolous,  and  of  no  eflfect.   We  think  the  rule  thus  stated 
is  too  broad.    To  hold  that  a  defendant  must  at  his  peril 
obtain  positive  knowledge  of  every  fact  shown  by  the 
public  records,  of  which  he  by  law  is  required  to  take  notice, 
would  be  contrary  to  the  provisions  of  our  code,  as  it  has 
been  interpreted  by  a  uniform  course  of  practice  for  a  series 
of  years.     It  would  likewise  be  against  the  weight  of  au- 
thority.    See  Vassault  v.  Austin,  32  Cal.  597;  also,  Brown 
V.  Scott,  25  Cal.  190.    The  true  rule  we  believe  to  be,  that 
as  to  all  facts  that  are  presumptively  in  the  actual,  per- 
sonal knowledge  of  the  defendant,  or  as  to  which  it  is  his 
duty  to  have  or  obtain  such  personal,  actual  knowledge,  he 
must  answer  positively,  or  by  direct  averments  show  why 
he  cannot  so  answer,  and  that  as  to  all  other  facts  he  may 
answer  that  he  has  no  knowledge  or  information  sufficient 
to  form  a  belief.  From  the  fact  that  the  law  makes  a  rec- 
ord constructive  notice  it  does  not  follow  that  every  one 
has  any  actual,  personal  knowledge  of  such  record,  nor  does 
it  impose  upon  them  the  duty  of  acquiring  such  knowledge. 
The  claim  of  lien  was  upon  the  whole  of  lot  3  in  a  cer- 
tain block  in  Seattle,  whereas  the  proof  tended  to  show 
that  a  portion  of  said  lot  was  not  only  not  owned  or  leased 
by  the  defendant,  but  was  in  the  actual  and  open  posses- 
sion of  other  owners  or  lessees,  and  upon  such  proof  plaint- 
iffs sought  a  foreclosure  on  a  portion  only  of  said  lot. 
Whether  or  not  such  a  course  could  be  sustained  in  any 
case  we  shall  not  now  decide,  as  in  this  case  the  particular 
part  of  the  lot  upon  which  it  was  claimed  that  the  lien 
could  be  maintained,  was  not  made  sufficiently  definite 
and  certain  to  sustain  a  judgment.    The  proofs  showed  that 
it  was  a  part  of  said  lot  3,  thirty-six  feet  wide,  nearer  the 
center  than  either  side  of  said  lot,  and  that  said  lot  was 
sixty  by  one  hundred  and  twenty  feet.    In  the  judgment 
there  is  an  attempt  to  improve  upon  the  proofs  by  adding 
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to  such  description  an  allegation  that  the  building  thereon 
situated  was  known  as  the  Cowie  block,  but  this  addition 
was  unwarranted  by  the  proofs,  and  even  when  thus  aided 
we  think  the  description  so  indefinite  that  a  sale  thereof 
could  not  be  intelligently  had.  It  is  an  easy  matter  to 
have  these  descriptions  accurate,  and  fair  dealing,  as  well 
as  public  policy,  requires  that  they  shall  be  in  substance 
so  complete  and  certain  that  an  officer  charged  with  the 
sale  of  the  property  would  have  no  doubt  as  to  just  what 
he  is  called  upon  to  sell. 

Plaintiffs  were  allowed  to  show  by  oral  testimony  facts 
in  regard  to  the  ownership  of  the  lot  in  question,  and  as 
to  defendant's  interest  therein  as  lessee  of  said  owner 
though  it  affirmatively  appeared  that  the  lease  in  ques- 
tion was  in  writing  and  within  the  convenient  reach  of 
the  parties.  This  was  error,  and  should  be  corrected  on 
a  retrial  of  the  cause. 

The  court  found  that  $60.00  was  a  reasonable  attorney 's 
fee  in  the  proceeding,  for  which  finding  we  are  unable  to 
find  any  warrant  in  the  proofs. 

The  judgment  and  decree  must  be  reversed  as  to  de- 
fendants Cowie  and  Roberts,  and  a  retrial  had  in  accord- 
ance with  this  opinion. 

Dunbar,  Scott  and  Stiles,  JJ.,  concur. 
Anders,  C.  J.,  not  sitting. 


[No.  111.    Decided  December  3,  189a] 

William  Wadhams  v.  Alfred  Page  and  Joseph  Grken. 

PARTNERSHIP— LIABILITY  OF  RETIRING  PARTNER— NOVATION— PRE- 
PONDERANCE OF  EVIDENCE. 

An  agreement  between  two  partners  npon  the  diaaolation  of 
partnership  that  the  debts  of  the  firm  shaU  be  assamed  and  paid 
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by  one  of  them,  is  of  no  effect  as  against  a  creditor  of  the  firm, 
although  notified  of  such  arrangement,  unless  the  creditor  assents 
thereto;  and  mere  silence  on  the  part  of  the  creditor,  or  delay  in 
making  demand,  is  not  evidence  of  such  assent. 

In  an  action  by  a  creditor  against  a  retiring  partner  to  recover  a 
partnership  debt,  an  answer  alleging  that  the  creditor  had  agreed 
to  look  to  the  other  partner  for  its  payment,  is  an  affirmative  de- 
fense, and,  as  such,  must  be  proved  by  a  preponderance  of  the  evi- 
dence, and  it  is  error  to  instruct  the  Jury  that  **  it  is  not  necessary 
that  he  prove  it  by  more  testimony  than  against  it.'' 

Appeal  from  Superior  Courts  King  County, 

Action  by  William  Wadhams,  doing  business  under  the 
firm  name  and  style  of  Wadhams  &  Co.,  against  Alfred 
Page  and  Joseph  Green,  partners  doing  business  under  the 
firm  name  of  Page  &  Green,  to  recover  a  balance  upon  an 
account  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered by  Wadhams  &  Elliott  to  defendants.  Prior  to  trial, 
the  firm  of  Wadhams  &  Elliott  assigned  in  writing  all  their 
accounts  and  claims  to  William  Wadhams,  the  appellant 
herein.     The  facts  appear  in  the  opinion. 

TfwmcLs  Burke  (Andrew  WoodSj  of  counsel),  for  appel- 
lant. 

Lewis  &  Gilman,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  was  an  action  by  plaintiff  and  appel- 
lant to  recover  a  balance  alleged  to  be  due  from  defend- 
ants and  appellees  on  account  amounting  to  $203.43,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from 
the  3d  day  of  April,  A.  D.  1884.  Service  of  summons 
was  had  only  on  defendant  Joseph  Green.  The  defendant 
Green,  for  an  affirmative  defense,  alleged  that  on  the  23d 
day  of  February,  A.  D.  1884,  he  and  one  Alfred  Page  were 
doing  business  under  the  firm  name  of  Page  &  Green ;  that 
on  about  the  3d  day  of  April,  1884,  they  dissolved  partner- 
ship; that  at  said  time  there  was  due  Wadhams  &  Elliott 
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about  the  sum  of  $203.00 ;  that  the  said  Page  continued  to 
run  and  manage  the  said  business  of  the  said  partnership ; 
that  the  said  Page  was  to  pay  the  said  Wadhams  &  Elliott 
the  said  amount  due  said  firm;  that  Wadhams  &  Elliott 
were  notified  of  said  dissolution;  that  they  accepted  the 
said  Alfred  Page  for  the  said  indebtedness  due  them  from 
said  firm  of  Page  &  Green,  and  transferred  the  account  of 
Page  &  Green  to  the  said  Alfred  Page,  and  held  the  said 
Page  only  for  the  said  amount  of  indebtedness,  and  did 
then  and  there  release  the  defendant  Green  from  any  obli- 
gation or  indebtedness  due  to  plaintiffs  by  the  said  firm  of 
Page  &  Green.  The  affirmative  matter  in  defendant's  an- 
swer was  denied  in  plaintiff's  reply.  Payment  of  the  said 
indebtedness  was  also  alleged  in  the  ans  wer,but  no  attempt 
was  made  to  prove  the  payment  on  the  trial,  except  as 
stated  in  the  affirmative  answer.  The  jury  found  a  verdict 
in  favor  of  defendant;  judgment  was  rendered  in  accord- 
ance therewith,  and  from  said  judgment  plaintiff  appeals 
to  this  court,  also  alleging  certain  errors  in  the  instruction 
of  the  court. 

While  a  "  novation  "  was  pleaded  as  an  affirmative  de- 
fense in  this  action,  there  was  no  proof  tending  to  show 
that  Wadhams  &  Elliott  had  ever,  by  express  or  implied 
contract,  agreed  to  extinguish  defendant  Green's  liability 
by  substituting  or  accepting  Page  as  the  payer  of  the  debt 
incurred  by  the  partnership  of  Page  &  Green.  It  is  true 
that  the  testimony  of  Green  showed  that  it  was  agreed 
between  Page  and  Green  that  Page  should  assume  this 
debt  and  that  Green  should  be  discharged;  and  that 
Wadhams  &  Elliott  were  notified  of  the  dissolution  and 
of  the  agreement  between  Page  and  Green.  But  the 
promise  of  one  partner  to  pay  the  debt  of  another  for 
which  he  is  already  bound  is  no  consideration  for  an 
'agreement  to  release  the  other  partner.  Early  v.  Burty  68 
Iowa,  716;   Wildes  v.  Fessmderiy  4  Mete.  12. 

In  order  to  give  any  weight  to  an  agreement  whereby 
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liabilities  are  extinguished,  it  is  essential  that  all  parties  in 
interest  should  be  parties  to  the  agreement.  It  would 
certainly  be  a  loose  and  unjust  law  that  would  allow  obli- 
gations to  be  thrown  off  or  transferred  at  the  will  of  the 
obligor.  Such  is  not  the  law.  If  one  partner  transfers 
hisliability  to  another  and  the  creditor  does  not  assent  to 
the  transfer,  his  rights  are  not  affected.  As  stated  by  Mr. 
Lindley,  in  his  excellent  work  on  Partnership,  p.  240: 
"  It  cannot  be  too  often  repeated  that,  merely  by  retiring,  a 
partner  gets  rid  of  no  liabilities  as  to  past  transactions, 
unless  there  is  some  statutory  enactment  applicable  to  his 
case;  and  the  same  observation  applies  to  a  total  dissolu- 
tion. To  use  the  words  of  Mr.  Justice  Heath,  *  when  a 
partnership  is  dissolved,  it  is  not  dissolved  with  regard  to 
things  past,  but  only  with  regard  to  things  future.  With 
regard  to  things  past  the  partnership  continues.' "  Indeed, 
so  improbable  was  the  idea  that  a  creditor  would  release  a 
part  of  his  security  and  rely  on  one  debtor  when  he  before 
had  two,  without  taking  any  other  security,  that  some  of 
the  early  English  courts  held  that  where  a  partnership  had 
been  dissolved,  one  member  retiring  and  the  other  continu- 
ing the  business,  and  agreeing  to  pay  the  debts  of  the  old 
firm,  where  the  creditors  knew  of  the  arrangement  and 
consented  to  it,  and  transferred  the  debt  to  the  new  firm, 
and  where  there  was  strong  testimony  outside  of  this  fact 
showing  that  the  creditors  had  agreed  to  discharge  the  de- 
fendant, and  look  to  the  other  partner,  that  the  retiring 
partner  was  liable;  and  the  fact  that  no  person  had  become 
liable  to  the  defendant,  who  was  not  so  originally ,  was  re- 
lied upon  by  the  court  as  showing  that  there  was  no  con- 
sideration for  the  alleged  discharge.  The  most  noted  cases 
holding  this  doctrine  were  Lodge  v.  Dicas,  3  Barn.  &  Aid. 
611,  and  David  v.  EUicej  5  Barn  &  C.  196.  But  while  this 
doctrine  has  been  modified  by  the  later  decisions  and 
authorities,  no  court  that  we  know  of  has  gone  so  far  as  to 
hold  that  the  simple  agreement  between  the  partners  that 
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one  of  them  should  be  discharged,  and  notice  to  the 
creditors  of  said  agreement,  will  affect  the  rights  of  the 
creditors,  or  be  construed  as  any  implied  promise  on  the 
part  of  the  creditor  to  discharge  either  partner.  But  the 
opposite  doctrine  has  been  enunciated  by  many  courts. 
ChoMV,  Vaughan^  30  Me.  412;  Umbarger  v.  Plume,  26  Barb. 
461;  Coleman  v.  Pearce,  26  Minn.  123;  Aiken  v,  Thompson ^ 
43  Iowa,  506,  and  cases  cited ;  Blew  v.  Wyait,  5  Car.  & 
Payne,  397;  Harris  v,  Lindsay ,  4  Wash.  C.  C.  98;  Heberton 
V.  Jepherson,  10  Pa.  St.  124;  Payne  v.  State,  39  Barb.  634; 
Offutt  V.  ScoUy  47  Ala.  104. 

It  is  urged  by  counsel  for  appellee  that  the  fact  of  silence 
and  the  long  delay  in  making  any  demand  is  of  itself  evi- 
dence of  acceptance  of  the  agreement  of  the  partners  in  this 
case.  Even  if  the  testimony  bore  out  this  assumption,  si- 
lence alone  on  the  part  of  the  creditor  is  no  evidence  of  a 
"novation."  The  failure  of  a  creditor  to  demand  payment 
for  any  period  of  time  within  the  statute  of  limitations  will 
not  discharge  the  retiring  partner.  Harris  v,  Lindsay,  4 
Wash.  C.  C.  98;  Jenness  v.  Lane,  26  Me.  475;  Hall  v.  Jones^ 
56  Ala.  493.  But  the  testimony  does  not  show  silence 
on  the  part  of  Wadhams  &  Elliott.  On  the  contrary,  the 
defendant  Green  himself  testified  that  after  he  had  notified 
Wadhams  &  Elliott  of  the  dissolution,  and  of  his  arrange- 
ment with  Page,  for  Page  to  pay  thedebts,  that  Wadhams  & 
Elliott  expressly  insisted  that  he,  Green,  should  sign  a  note 
with  Page  for  the  payment  of  said  debt,  and  that  he  refused 
to  so  sign.  This  was  also  sworn  to  by  plaintiff.  This,  in- 
stead of  indicating  an  acceptance  of  Page  by  Wadhams  & 
Elliott,  was  a  direct  avowal  by  them  that  they  would  not 
dischargeGreen,and  that  they  desired  to  have  theiraccount 
settled  by  the  joint  note  of  both  partners,  as  is  usual  in 
such  cases.  The  testimony  of  Wadhams  also  was,  that  he 
wrote  several  letters  to  Green  demanding  the  payment  of 
this  account;  and  the  exhibits  show  that  for  some  time  prior 
to  August,  1886,hehad  placed  the  account  in  the  hands  of 
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attorneys  for  collection;  and  it  can  easily  be  gathered  from 
the  correspondence  that  the  bill  had  been  presented  and 
payment  thereof  refused  by  the  defendant.  Neither  was 
there  any  testimony  tending  to  show  that  the  account  of 
Page&  Green  had  been  transferred  to  the  account  of  Page. 
The  only  testimony  on  this  point  was  the  testimony  of  Wad- 
hams  who  testified  positively  that  all  the  payments  that 
had  been  made  on  the  account  of  Page  &  Green  were  cred- 
ited on  the  account  of  Page  &  Green;  and  that  the  said 
account  of  Page  &  Green  had  not  been  transferred  to  the 
account  of  Page.  In  fact,  we  are  unable  to  find  any  testi- 
mony in  the  case  tending  to  show,  in  the  least,  any  con- 
sent, expressed  or  implied,  on  the  part  of  Wadhams  & 
Elliott  to  discharge  the  defendant  from  his  obligations. 
This  being  the  case,  and  the  amount  claimed  by  the  com- 
plaint to  be  due  having  been  proven  by  the  plaintifiE  to 
be  due,  and  the  correctness  of  the  claim  not  having  been 
denied  by  the  defendant  in  his  testimony,  the  verdict 
was  unwarranted,  and  the  judgment  must  be  reversed. 

It  is  also  claimed  by  appellant  that  the  court  erred  in 
instructing  the  jury,  as  follows:  **It  is  not  necessary  that 
the  defendant  Green  proves  to  you  beyond  a  reasonable 
doubt  that  the  creditors  or  these  plaintiffs  accepted  Page, 
nor  need  he  prove  the  fact  by  an  overwhelming  weight  of 
evidence.  It  is  not  necessary  that  he  proves  it  by  moretes- 
timony  Hum  against  it."  This  instruction  we  think  was 
error.  It  is  almost  too  elementary  to  need  repeating  here, 
that  every  affirmative  allegation  must  be  proven  by  a  pre- 
ponderance of  testimony.  This  is  a  general  proposition  ; 
but  the  law  especially  provides  that  the  onus  of  showing 
an  extinguishment  lies  upon  those  who  allege  it.  Estate 
of  Davis  &  Desauqu€y  5  Whart.  530;  34  Am.  Dec.  574,  and 
cases  cited ;  Hall  v,  Jones,  56  Ala.  493.  It  is  urged  by 
the  appellees  that  the  charge  as  a  whole  was  correct, 
and  the  jury  would  not  be  misled  ;  but  we  think  this  par- 
ticular statement,  "  it  is  not  necessary  that  he  proves  it  by 
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more  testimony  than  against  it/'  couched  as  it  was,  in 
words  which  could  be  plainly  understood  by  an  unpro- 
fessional mind,  and  a  proposition  that  the  jury  would 
probably  segregate  and  remember,  would  be  liable  to 
mislead  them  as  to  the  amount  of  testimony  necessary  to 
establish  an  affirmative  allegation. 

The  judgment  is  reversed,  and  the  case  remanded  to 
the  lower  court  with  instructions  to  grant  a  new  trial. 
And  it  is  so  ordered. 

Anders,  C.  J.,  and  Stiles,  Hoyt  and  Scott,  JJ.,  con- 
cur. 


[No.  126.    Decided  December  8, 1890,] 

T.  M.  Reed,  Jr.,  Administrator  of  the  Estate  of  Julia  S. 
2L5!?  Israel,  deceased,  v.  Mary  M.  Miller. 

I    428 

decedent's     estates— MORTOAOE — PRESENTATION     OF     CLAIM — IN- 
TEREST— ATTORNEY'S    FEES. 

The  failure  to  present  a  claim  secured  by  mortgage  upon  a  de- 
cedent's land  to  the  administrator  of  the  estate  within  one  year  after 
notice  of  his  appointment,  will  not  prevent  a  foreclosure  of  the 
mortgage  where  no  recovery  is  sought  beyond  the  proceeds  of  the 
mortgaged  lands. 

An  agreement  in  a  mortgage  to  pay  interest  semi-annually  at  the 
rate  of  li  per  cent,  per  month,  which,  if  not  so  paid,  is  to  be  added 
to  the  principal  and  draw  like  interest,  and  further  providing  for  10 
per  cent,  attorney's  fees  upon  principal  and  interest,  in  case  of  fore- 
closure, is  valid  under  the  laws  of  this  state. 

In  a  suit  for  foreclosure  of  a  mortgage  on  real  estate,  where  the 
mortgagor  dies  pending  the  suit,  it  is  not  necessary,  in  order  to 
recover  costs  and  attorney's  fees,  that  the  claim  should  have  been 
presented  to  the  administrator  of  the  mortgagor's  estate  within  one 
year  after  his  appointment. 

Appeal  from  Superior  Court,  Thurston  County, 
The  facts  are  fully  stated  in  the  opinion. 

James  Kiefer,  for  appellant. 
Allen  &  Ayer,  for  appellee. 


REED  V.  MILLER.  427 


Dec,  1890.]  Opinion  of  the  Court— Scott,  J. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  record  in  this  case  shows  that  on  August 
14,  1884,  the  defendant,  Julia  S.  Israel,  with  her  hus- 
band, George  C.  Israel,  executed  a  note  to  the  plaintiflF, 
the  principal  sum  being  $1,000.00,  due  one  year  from  its 
date,  and  bearing  interest  from  date  at  the  rate  of  IJ  per 
cent,  per  month  until  paid,  the  interest  payable  semi- 
annually, and  if  not  so  paid  to  be  added  to  the  principal 
and  draw  like  interest,  and  at  the  same  time  secured  the 
payment  thereof  by  a  mortgage  upon  certain  lands  in 
said  county.  On  the  28th  day  of  October,  1885,  the  note 
being  unpaid,  plaintiff  instituted  a  suit  in  the  territorial 
district  court  for  said  county  to  foreclose  the  mortgage, 
and  on  October  21,  1886,  during  its  pendency,  said  Julia 
S.  Israel  died  intestate. 

It  is  conceded  that  on  December  6, 1886,  T.  M.  Reed, 
Jr.,  was  appointed  administrator  of  her  estate,  and  duly 
qualified  as  such,  and  on  the  same  day  caused  the  usual 
notice  to  be  published  requiring  all  creditors  of  said  de- 
ceased to  present  their  claims  to  him  within  one  year 
thereafter,  and  that  the  claim  in  question  was  not  so  pre- 
sented. June  11,  1888,  the  administration  being  still 
pending,  said  administrator  was  substituted  as  defendant 
in  the  action  in  place  of  deceased. 

At  the  trial  the  court  found  $2,449.00  to  be  due  the 
plaintiff  upon  the  note;  and  in  arriving  thereat,  com- 
puted interest  upon  the  principal  sum,  less  a  small  pay- 
ment which  had  been  made,  at  the  rate  of  1^  per  cent, 
per  month,  and  compounded  the  same  semi-annually. 
The  court  also  found  the  additional  sum  of  $244.90  to  be 
due  as  attorney's  fees  in  said  action,  and  on  April  29, 
1890,  decreed  a  sale  of  the  mortgaged  lands,  and  directed 
the  proceeds  to  be  applied  in  payment  of  the  amounts  so 
found  to  be  due  the  plaintiff,  together  with  the  other 
costs  and  expenses.  No  judgment  for  any  deficiency 
over  was  rendered. 
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The  mortgage  provided,  in  case  of  a  foreclosure,  that  the 
plaintiff  might  have  her  counsel  fees  to  the  amount  of  ten 
per  cent,  upon  the  principal  and  interest  found  to  be  due, 
paid  out  of  the  moneys  arising  from  the  sale  of  the  land. 

The  defendant  appealed  the  cause  to  this  court.  He 
alleges  that  the  plaintiflF's  claim  was  barred  by  reason  of 
a  failure  to  present  the  same  to  the  administrator  in  the 
probate  proceedings.  That  it  was  error  to  compound 
the  interest,  and  that  the  plaintiff  could  not  recover  her 
costs  and  attorney's  fees  without  having  presented  such  a 
claim  to  the  administrator. 

The  first  point  is  disposed  of  in  the  case  of  Scammon 
V,  Ward,  ante,  p.  179,  wherein  this  court  decided  that  a 
failure  to  present  such  a  claim  would  not  prevent  a  fore- 
closure of  the  mortgage  where  no  recovery  is  sought  be- 
yond the  proceeds  of  the  mortgaged  lands. 

The  findings  of  the  court  as  to  interest  and  attorney's 
fees  is  in  entire  accord  with  the  terms  of  the  note  and 
mortgage.  Neither  of  these  instruments  is  attacked  upon 
the  ground  of  being  unconscionable,  nor  is  the  amount  of 
the  attorney's  fees  claimed  to  have  been  unreasonable. 
There  is  no  law  in  this  state  prescribing  a  different  rate  of 
interest  in  case  of  the  death  of  a  party,  from  that  provided 
by  the  contract,  and  was  none  at  the  time  the  same  was 
entered  into.  The  objections  urged  in  this  case  cannot  be 
allowed  to  prevail,  whatever  opinion  the  court  might  en- 
tertain as  to  the  advisability  of  a  different  rule.  The  code 
provides,  §2369,  that  "any  rate  of  interest  agreed  upon 
by  the  parties  to  a  contract,  specifying  the  same  in  writ- 
ing, shall  be  valid  and  legal,"  and  this  is  the  law  until 
changed  by  legislative  enactment,  excepting  cases  where 
contracts  should  be  set  aside  upon  some  of  the  recognized 
grounds  for  which  the  same  may  be  annulled. 

The  judgment  is  affirmed. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Hoyt,  JJ., 
concur. 


1    42d 


1 

4» 

5 

102 

25*841 

81*688 

I 

4-J9 

14 

229 

1 

4Sfi 

15 

303 

15 

306 

RITCHIE  V.  GRIFFITHS.  429 

I>ec.  1890.]  Opinion  of  the  Courtr— Dunbar,  J. 
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Metcalfe. 

REGISTRATION    OP    DEBD8— INDEXING— CONSTRUCTIVE    NOTICE. 

Under  the  registry  law  of  this  state  (Session  Laws  I860,  p.  813), 
the  depositing  of  a  deed  for  record  in  the  office  of  the  county 
auditor  does  not  operate  as  constructive  notice  to  the  public ;  it  is 
necessary  that  the  deed  be  duly  recorded  in  the  proper  record,  and 
properly  indexed,  the  index  being  an  essential  part  of  the  record.  |jii    53Q 

Appeal  from  Supenor  Courtj  Clallam  County, 

Action  by  J.  R.  Griffiths  and  Edward  Metcalfe  against 
William  Ritchie  for  the  possession  of  certain  land  in  Port 
Angeles,  Clallam  county,  State  of  Washington.  The  court 
made  the  following  finding  of  facts  and  conclusions  of  law : 
First:  That  the  deed  from  Norman  R.  Smith  to  Nellie 
Meagher,  dated  September  30,  1881,  under  which  plaint- 
iff's claim  was  filed  for  record  and  recorded  on  the  10th 
dav  of  October,  1881,  in  book  F  of  the  records  of  deeds 
in  the  office  of  the  auditor  of  Clallam  county,  Washing- 
ton Territory.  Second:  That  the  said  deed  was  not  in- 
dexed in  the  general  index  for  deeds  kfept  by  the  auditor. 
As  a  conclusion  of  law  from  the  foregoing,  the  court  finds 
that  the  defendant,  as  a  subsequent  purchaser  from  Nor- 
man R.  Smith,  is  charged  with  notice  of  said  deed,  and 
that  the  plaintiffs  are  the  owners  in  fee  and  entitled  to 
judgment  for  the  land  claimed  in  their  complaint,  for  the 
ix^ssession  of  the  same,  etc.  Judgment  was  given  for 
plaintiffs,  and  defendant  appealed. 

Bvsh  &  NoyeSy  for  appellant. 
Johns<m  &  Moody,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  first  question  to  be  decided  in  the  con- 
sideration of  this  case  is,  does  a  grantee  who  deposits  his 
deed  for  record  in  the  auditor's  office,  where  it  is  received 
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by  that  officer,  discharge  his  duty  of  notice  to  the  public, 
so  that  his  title  can  not  be  prejudiced  through  the  fault  or 
negligence  of  the  auditor  in  not  recording  said  deed  in  ac- 
cordance with  the  requirements  of  the  registry  laws  ?    If  it 
is  concluded  that  he  does  so  discharge  his  duty,  and  that 
constructive  notice  is  thus  given,  it  will  be  conclusive  of 
this  case;  and  it  will  not  be  necessary  to  enter  into  the 
question  of  whether  or  not  the  index  is  an  essential  part 
of  the  record.     It  will  be  seen  that  important  questions 
arise  here  affecting  valuable  rights,  and  that,  whichever 
way  they  are  decided,  a  hardship  will  be  imposed  upon  an 
innocent  party.    In  one  instance,  the  first  grantee  relies 
on  the  officer,  who  is  a  creature  of  the  law,  to  do  his  duty; 
and  in  the  other,  the  purchaser,  reposing  faith  and  confi- 
dence in  the  correctness  of  the  record,  acts  upon  it.    Shall 
the  deed  prevail,  or  the  record  of  it?   On  the  first  question 
there  is  a  somewhat  perplexing  conflict  of  authority.  Some 
courts  holding  that  a  deed  is  recorded  in  contemplation  of 
law,  when  it  is  entitled  to  registration,  and  is  deposited 
with  the  recorder  in  his  office  for  that  purpose;  and  if, 
through  any  fraud,  or  neglect,  or  mistake  of  the  recording 
officer,  the  proper  notice  is  not  conveyed  to  a  subsequent 
purchaser  or  incumbrancer,  that  the  misfortune  will  fall 
upon  the  subsequent  purchaser.   While  other  courts  hold 
the  opposite  doctrine,  that  the  onus  is  on  the  grantee  who 
deposits  his  deed  with  the  recorder,  to  see  that  every  step 
is  taken,  and  every  act  done,  that  is  prescribed  by  the  reg- 
istry laws.     For  collated  authorities  on  this  question,  see 
Mangold  v.  Barlow,  61  Miss.  593,  48  Am.  Rep.  84;   and 
Wade,  Notice,  pp.  70-3.     In  many  of  the  cases,  however, 
that  are  cited  as  holding  the  doctrine  claimed  by  plaint- 
iff, the  courts,  on  a  careful  investigation,  are  found  to  have 
based  their  opinions  on  statutes  materially  different  from 
ours;  and  others  on  the  peculiar  circumstances  of  the  case. 
The  enunciation  by  the  supreme  court  of  the  United 
States,  in  Lytle  v.  Arkansas,  9  How.  314,  that  "  it  is  a  well 
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established  fact,  that  where  an  individual  in  the  prosecu- 
tion of  a  right  does  everything  which  the  law  requires  him 
to  do,  and  he  fails  to  obtain  his  right,  by  the  misconduct  or 
neglect  of  a  public  officer,  the  law  will  protect  him,"  has 
been  largely  relied  upon  by  the  plaintiff,  and  ha^  been 
quoted  by  a  majority  of  the  cases  reported,  that  hold  the 
plaintiflF's  view;  but  in  none  of  these  cases,  that  we  have 
seen,  have  the  circumstances  of  that  case,  which  called 
forth  the  opinion,  been  reported.  To  get  the  full  scope 
and  meaning  of  this  expression,  we  must  not  regard  it  as 
a  segregated  proposition,  independent  of  the  case  under 
consideration,  and  applicable  to  all  cases.  Forjudges  in 
rendering  opinions  use  expressions  with  reference  to  the 
application  of  principles  involved  in  the  case  under  con- 
sideration; and  the  language  employed  must  be  con- 
strued, and  its  meaning  gathered  from  an  examination  of 
the  questions  involved,  the  circumstances  surrounding, 
and  the  argument  that  leads  up  to  the  utterance ;  or,  in 
homely  phrase,  it  is  necessary  to  know  what  the  court 
was  talking  about.  Of  course,  there  are  certain  under- 
lying or  basic  principles  of  law,  from  the  true  deduc- 
tions of  which  are  constructed  legal  maxims  which  may 
be  stated  as  independent  propositions  and  which  will  ad- 
mit of  no  modification;  but  the  examination  of  the  case 
cited  shows  that  the  quoted  utterance  of  the  eminentjudge 
has  no  application  to  the  principles  involved  in,  and  the 
circumstances  surrounding  this  case.  That  was  a  case 
where  a  preemption  claimant  tried  through  a  succession  of 
years  to  obtain  title  to  some  fractional  subdivisionsof  land, 
and  was  prevented,  not  by  any  negligence  of  the  register 
and  receiver  in  the  land  office,  but  on  account  of  their  con- 
struction of  the  law  and  circular  instructions  from  the  gen- 
eral land  office.  Afterwards,  by  act  of  congress  granting 
a  thousand  acres  of  land  to  the  state  of  Arkansas  for  the  pur- 
pose of  building  a  court  house,  the  governor  selected  and 
sold  the  land  in  controversy  to  one  Russell,  under  whom 
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the  defendants  held.  Of  course  many  interesting  questions 
were  raised  during  the  trial  of  this  case,  but  the  particular 
circumstancesof  the  case  which  called  out  the  quoted  utter- 
ance, and  the  intended  application  of  the  principles  therein 
enunciated,  can  probably  be  gathered  from  the  balance  of 
the  paragraph  following  the  quotation,  which  is  as  follows: 
"  In  this  case  the  preemptive  right  of  Cloyes  having  been 
proved,  and  an  oflfer  topay  the  money  for  the  land  claimed 
by  him,  under  theact  of  1830,  nothing  more  could  be  done 
by  him,  and  nothing  more  could  be  required  of  him  under 
that  act.  And  subsequently,  when  he  paid  the  mone}''  to 
the  receiver,  under  subsequent  acts,  the  surveys  being  re- 
turned, he  could  do  nothing  more  than  offer  to  ent^r  the 
fractions,  which  the  register  would  not  permit  him  to  do." 
Thus  it  will  be  seen  that  none  of  the  principles  involved  in 
the  case  at  bar,  were  involved  in  that  case;  and  it  shows 
the  misleadingtendency  of  quoting  detached  seutences  from 
the  opinions  of  courts.  In  that  case  the  action  of  Cloyes 
was  at  every  step  a  matter  of  public  record  and  of  official 
report;  and  the  whole  circumstances  of  the  case  show  that 
the  defendants  had  actual  notice  of  his  claim;  though  some 
of  them  denied  such  a  notice  in  the  answer,  while  others 
admitted  that  they  had  heard  of  his  claim,  but  believed  it 
to  be  fraudulent;  but  the  court  spoke  with  refermice  to  the 
acts  of  an  ofRcer  acting  in  a  judicial  ciEtpacity,and  deciding 
questions  of  law;  decisions  and  acts  over  which  the  plaintifi' 
could  not  possibly  exercise  any  supervision  or  control.  It 
will  certainly  not  be  hard  to  see  that  a  very  different  rule 
might  obtain  when  the  act  required  by  the  applicant  was 
purely  ministerial,and  which  he  had  a  right  to  see  was  done 
inthemanner  prescribed  by  law.  It  is  doubtful  if  the  judge 
who  rendered  that  opinion  would  have  concluded  that  the 
grantee  Iiad  done  everything  which  the  law  required  him 
to  do,  when  he  contented  himself  with  simply  handing  his 
deed  to  the  auditor  without  exhibiting  any  further  concern 
about  it.     In  our  judgment  the  scope  and  meaning  of  thit^ 
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opinion  has  been  entirely  misconstrued  when  applied  to 
this  character  of  cases.  In  Mangold  v.  Barlow^  61  Miss.  593; 
48  Am.  Rep.  84,  one  of  the  best  argued  cases  sustaining 
the  doctrine  that  the  onus  is  on  the  purchaser,  and  a  case 
which  is  also  largely  quoted,  the  court  bases  its  opinion 
on  the  peculiar  language  of  the  Mississippi  statute,  which 
declares  that  certain  instruments  "  shall  be  void  as  to  all 
creditors  and  subsequent  purchasers  for  valuable  consid- 
eration, without  notice,  unless  they  shall  be  acknowledged 
or  proved,  and  lodged  with  the  clerk  of  the  chancery 
court  of  the  proper  county  to  be  recorded."  Hepe  the 
statute  seems  by  express  terms  to  make  the  lodging  of 
the  properly  proved  instrument  with  the  clerk,  the  proof 
of  constructive  notice. 

And  thus  it  is  with  a  great  majority  of  cases  cited  in 
favor  of  plaintiff's  theory.  A  close  examination  of  them 
will  show  that  the  opinion  is  based  upon  some  express  lan- 
guage of  the  statute  which  would  justify  the  conclusion 
reached ;  but  on  the  general  proposition,  however,  the  de- 
cided weight  of  authority  seems  to  be  in  favor  of  the  view 
that  the  record  can  be  relied  upon  by  subsequent  purchasers 
without  actual  notice;  and  that  constructive  notice  cannot 
be  given  by  an  attempt  to  comply  with  the  registry  laws. 
And  this  view  we  think  is  supported  by  right  reasoning, 
and  founded  on  principles  of  equity  and  justice.  As  is 
most  admirably  stated  by  Mr.  Jones  in  his  work  on  mort- 
gages :  "  Registry  laws  are  intended  to  furnish  the  best  and 
most  easily  accessible  evidence  of  the  title  to  real  estate; 
to  the  end  that  those  designing  to  purchase  may  be  fully 
informed  of  instruments  of  prior  date  affecting  the  subject 
of  their  contemplated  purchase,  and  also  that  having 
availed  themselves  of  this  means  of  knowledge  they  may 
rest  there,  and  purchase  in  absolute  security ;  provided 
they  do  so  without  knowledge,  information,  or  such  sug- 
gestion from  other  facts,  as  would  be  gross  negligence  to 
ignore,  of  some  antecedent  conveyance  or  equitable  claim." 

28—1  Wash. 
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The  recorder  cannot  be  considered  the  agent  of  the  pur- 
chaser, as  is  asserted  by  some  of  the  authorities.  It  is  a 
much  fairer  construction  of  the  law,  and  more  in  harmony 
with  the  law  of  agency  generally,  to  consider  him  the 
agent  of  the  party  who  has  the  business  transaction  with 
him ;  who  gets  him  to  do  the  work ;  and  to  him  he  should 
be  responsible  for  any  damage  flowing  from  his  refusal  or 
neglect  to  do  the  work  according  to  the  contract  between 
them ;  and  that  contract  is,  either  express  or  implied,  that 
the  instrument  shall  be  recorded  according  to  law.  That 
is  what  the  grantee  pays  him  to  do,  and  he  must  see  to  it 
that  his  work  is  done  right,  or  accept  the  consequences  as 
between  himself  and  third  parties  who  are  misled.  It  can 
not  be  said  that  the  purchaser  is  alone  subject  to  damages 
from  the  non-recording  of  the  instrument;  the  very  object 
in  having  it  recorded  is  to  give  constructive  notice  to  in- 
nocent purchasers,  and  to  protect  the  grantee's  title  against 
said  purchasers.  The  law  imposes  upon  him  the  duty  of 
having  his  deed  recorded.  It  is  not  the  attempt  to  record 
a  deed  that  the  law  requires,  but  it  is  the  recording  of  the 
deed.  It  would  be  an  empty  benefit,  indeed,  that  would  ac- 
crue to  the  buying  public  if  the  attempt  to  record  were 
held  to  take  the  place  of  the  record.  The  obligation  rests 
upon  the  grantee  to  give  the  notice  required  by  the  law. 
He  controls  the  deed ;  he  can  put  it  on  record  or  not,  as  he 
pleases.  He  has  the  right  and  the  opportunity  to  see  that 
the  work  is  done  as  he  directs  it  to  be  done — in  legal  man- 
ner; no  one  else  has  this  opportunity,  and,  if  from  any 
cause  he  fails  to  give  the  notice  required  by  law,  the  con- 
sequences must  fall  on  him.  It  may  be  a  hardship,  but 
where  one  of  two  innocent  persons  must  suffer,  the  rule 
is  that  the  misfortune  must  rest  on  the  person  in  whose 
business  and  under  whose  control  it  happened,  and  who 
had  it  in  his  power  to  avert  it.  Any  other  rule  would  be 
abhorrent  to  our  natural  ideas  of  right,  and  would  render 
perilous  every  business  enterprise. 
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The  fact  that  the  recorder  gives  to  the  grantee  a  certifi- 
cate that  the  deed  is  properly  recorded  does  not  relieve 
him  of  the  responsibility  of  seeing  that  it  is  actually  so 
recorded.  The  certificate  binds  no  one  but  the  recorder, 
and  cannot  possibly,  under  any  known  rule  of  law  or 
ethics,  affect  the  rights  of  an  innocent  purchaser  who 
cannot  be  bound  by  a  transaction  to  which  he  is  in  no 
sense  a  party,  of  which  he  has  no  knowledge,  and  for 
which  he  is  in  no  way  responsible.  As  we  before  inti- 
mated, it  might  aid  the  grantee  in  recovering  damages 
from  the  auditor,  but  could  do  no  more  than  that. 

The  record  is  the  essence  of  the  law ;  the  recorder  is 
only  a  convenient  instrument  for  the  use  of  those  whose 
duty  it  is  to  make  the  record.   If,  under  the  law,  a  public 
record  were  kept  where  every  grantee  was  required  to 
come  and  record  his  deed,  he  could  certainly  not  plead  his 
own  mistakes  or  negligence,  and  the  only  reason  why  every 
man  is  not  allowed  to  record  his  own  instruments  is  simply 
that  the  record  may  be  kept  in  a  legible,  orderly  and  pre- 
sentable manner;  and  the  law  provides  one  man  to  do  the 
work  for  the  many,  or,  in  other  words,  makes  the  one  man 
the  agent  of  the  many,  and  who  does  the  work  at  their 
instance  and  under  their  pay  and  control.   It  is  true  that 
in  another  department  of  his  work  he  may  be  said  to  be 
the  agent  of  the  purchaser,  or  searcher  of  the  records,  for 
the  law  also  makes  him  the  custodian  of  the  record  books. 
Every  man  has  a  right  to  see  the  records,  and  the  law,  for 
the  purpose  of  preserving  the  records  and  assisting  the 
searcher  of  the  records,  constitutes  the  recorder  their 
keeper, who,  at  certain  hours  found  by  the  law  to  be  reason- 
able, must  exhibit  them  to  all  who  wish  to  see  them,  and 
must  also  certify  to  what  the  record  shows,  when  requested 
so  to  do  and  paid  for  said  services;  and  if,  in  the  exercise 
of  either  of  these  duties,  he  either  in  misrepresenting  the 
books  by  exhibiting  false  or  blind  records,  or  in  making  a 
false  certificate,  whether  through  fraud  or  negligence,  the 
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person  for  whom  the  service  was  rendered  must  suffer  the 
damage  if  any  flow  from  the  negligent  or  fraudulent  act, 
and  his  only  remedy  is  against  the  recorder  for  damages. 
A.  employed  the  recorder  to  search  the  records,  and  the 
recorder  certified  to  A.  that  the  record  title  to  a  certain 
tract  of  land  stopped  with  and  rested  in  B.;  upon  the 
strength  of  which  A.  purchased  of  B.,  for  a  valuable  con- 
sideration, said  land,  and  it  afterwards  eventuated  that  C. 
had  a  good  deed  on  record  for  the  same  land,  which  the 
recorder  overlooked ;  no  well  regulated  court  would,  we 
think,  hold  that  the  title  of  C.  would  be  jeopardized  by  the 
mistaken  certificate  of  the  recorder.  We  cannot  conceive 
how  the  inconsistency  or  injustice  would  be  diminished  by 
holding  that  the  innocent  purchaser  did  not  have  a  right 
to  rely  on  the  true  record,  or  that  the  grantee  would  be  pro- 
tected by  the  false  or  mistaken  certificate  of  the  recorder. 

With  this  view^  of  the  case  it  becomes  necessary  to  in- 
vestigate the  next  question  involved,  viz:  Is  the  index  an 
essential  part  of  the  record,  under  the  registration  laws  of 
this  state?  On  this  proposition  also  there  is  conflict  of  au- 
thority, though  the  conflict  in  many  cases  is  more  seeming 
than  real,  for,  as  with  the  first  question  discussed,  a  great 
many  of  the  decisions  which  are  cited  as  in  point  on  the 
abstract  principle,  prove,  upon  close  investigation,  to  have 
been  decided  upon  statutory  provisions  diflfering  materi- 
ally from  ours.  And  as  constructive  notice  by  means  of 
recorded  instruments  depends  wholly  upon  statutory  pro- 
visions, we  wiiisfirst  examine  the  statute  in  force  at  that 
time.  The  statat5\in  force  at  the  time  of  the  alleged 
constructive  notice  wMl  be  found  in  the  Session  Laws  of 
1869,  on  pages  313,  31^lVid  315,  and  the  sections  to  be 
construed  in  this  case  are  ^i  follows: 

"Sec.  18.  The  auditor  of^i^  county  in  this  territory 
shall  record  in  a  fair  and  legibleH^g^^d-writing,  in  books  to 
be  by  him  provided  for  that  purpotfi^t  the  expense  of  the 
county,  all  deeds,  mortgages  and  oSStf  ^instruments  of 
writing  required  by  law  to  be  recorded,  aijSkJ^^^^^  shall  be 
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presented  to  him  for  that  purpose,  and  the  same  shall  be 
recorded  in  regular  succession,  according  to  the  priority  of 
their  presentation ;  and  if  a  mortgage,  the  precise  time  of 
the  day  in  which  the  same  was  presented  shall  also  be 
recorded. 

"  Sec.  19.  Upon  the  presentation  of  any  deed  or  other 
instrument  of  writing  for  record,  the  auditor  shall  endorse 
thereon  the  date  of  its  presentation,  .  and 

when  such  deed  or  other  instrument  of  writing  shall  be 
recorded,  the  recorder  shall  endorse  thereon  the  time  when 
recorded,  and  the  number  or  letter,  and  page  or  pages  of 
the  book  in  which  the  same  is  recorded. 

Sec.  20  prescribes  the  penalty  for  failing  to  record  when 
fees  are  tendered. 

Sec.  21  provides  for  keeping  a  seal  and  making  copies 
of  records. 

Sec.  22  directs  the  turning  over  the  records  to  successor 
in  oflBce. 

"  Sec.  23.  Each  auditor  shall,  upon  the  written  demand 
of  any  person,  make  out  a  statement  in  writing,  certified 
under  his  hand  and  the  seal  of  his  office,  of  all  mortgages, 
liens  and  incumbrances  of  any  kind  of  record  in  his  office, 
upon  any  real  or  personal  property  in  relation  to  which 
the  demand  shall  be  made;  and  if  said  statement  shall  be 
incorrect,  he  and  the  sureties  upon  his  official  bond  shall 
be  liable  to  the  person  aggrieved  for  all  damages  sustained 
by  hina  in  consequence  of  such  incorrect  statement,  to  be 
recovered  in  a  civil  action. 

"  Sec.  24.  Each  county  auditor  shall  keep  a  general 
index,  direct  and  inverted.  The  index  direct  shall  be 
divided  into  seven  columns  with  heads  to  the  respective 
columns  as  follows : 


TiBuo/rt- 


Grantor. 


OranUe. 


Nature  of 
intbrumefU. 


Vohaiu 
and  page 
where  re- 

cerded. 


Remarfet. 


Detci'iption 
ofprcptity. 


"  He  shall  correctly  enter  in  such  index  every  instru- 
ment concerning  or  affecting  real  estate,  the  names  of  the 
grantors  being  in  alphabetical  order.  The  inverted  index 
shall  be  divided  into  seven  columns,  precisely  similar, 
only  that  the  names  of  the  grantees  shall  be  alphabet- 
ically arranged,  and  occupy  the  second  column. 
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"  Sec.  25.  Whenever  any  mortgage,  bond,  lien  or  in- 
strument incumbering  real  estate,  has  been  satisfied,  re- 
leased or  discharged  from  record,  whether  by  written 
release  across  the  record,  or  upon  the  margin  thereof,  or 
by  the  recording  of  an  instrument  of  release,  or  acknowl- 
edgment of  satisfaction,  the  auditor  shall  immediately 
note  in  both  the  indices  in  the  column  headed  remarks, 
opposite  to  the  appropriate  entry,  that  such  instrument, 
lien  or  incumbrance,  has  been  satisfied."     .    .    . 

These  different  sections  were  not  only  all  passed  at  the 
same  session  of  the  legislature,  but  are  all  incorporated  in 
one  act,  and  must  therefore  be  construed  together,  and 
construing  them  as  a  whole,  we  conclude  that  g^  18, 19 

m 

and  24  intended  to  provide  a  system  for  the  registration 
of  deeds  and  other  instruments  affecting  real  estate,  the 
compliance  with  which  would  be  constructive  notice  to 
strangers.  The  act  points  out  several  successive  steps  to 
be  taken  by  the  auditor  when  the  instrument  comes  into 
his  possession,  before  his  duty  with  reference  to  it  is  ac- 
complished. 1st.  He  must  file  it  for  record,  noting  the 
time  when  it  was  presented  for  record.  2d.  Record  it  in 
a  fair,  legible  hand,  in  a  book  provided  by  the  county  for 
that  purpose.  3d.  Correctly  enter  it  into  an  index  book, 
provided  for  that  purpose,  showing  the  time  of  reception, 
name  of  the  grantor  and  grantee,  nature  of  the  instrument, 
volume  and  page  where  recorded,  and  description  of  the 
property.  And  all  three  of  these  successive  steps  must  be 
taken  before  the  record  is  complete.  The  other  sections, 
which  we  have  quoted,  are  simply  directory  to  the  auditor, 
or  aflFect  simply  the  auditor  and  the  person  with  whom  he 
is  dealing;  but  the  three  requirements  specified  above  are 
for  the  direct  and  only  purpose  of  giving  notice  to  the 
public.  They  are  vital  provisions,  essential  to  constitute 
constructive  notice. 

The  appellees'  counsel  cite  §  4  of  the  act  of  November 
9, 1877  (Laws  1877,  p.  312),  which  is  as  follows:  "All 
deeds  and  mortgages  shall  be  recorded  in  the  oflSce  of  the 
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county  auditor  of  the  county  where  the  land  is  situated,  and 
shall  be  valid  as  against  bona  jid6  purchasers,  from  the  date 
of  their  filing  or  recording  in  said  oflSce,  and  when  so  filed  or 
recorded  shall  be  notice  to  all  the  world,"  and  argue  from 
that  that  legal  notice  is  given  simply  by  JUing  the  deed 
with  the  county  auditor,  and  that  no  other  notice  is  neces- 
sary. If  that  view  could  be  entertained,  it  would  practi- 
cally render  the  provision  in  regard  to  recording  a  nullity, 
for  the  notice  would  be  complete  when  the  instrument  was 
filed,  and  no  man  would  go  to  the  unnecessary  expense  of 
recording;  and  the  record  would  soon  become  a  voluminous 
and  unapproachable  mass  of  loose  papers.  There  was  evi- 
dently no  such  contemplation  by  the  statutes.  The  auditor 
has  twenty  days  within  which  to  record  the  deed,  after  it 
is  filed;  and  it  is  the  evident  meaning  of  the  law,  that  it 
would  be  notice,by  virtue  of  the  filingjOnly  during  the  in- 
terim of  twenty  days,  at  the  expiration  of  which  time,  it  is 
presumed  to  be  recorded,  and  the  deed  can  be  withdrawn 
when  the  record  becomes  the  notice.  Or,  as  is  more  ele- 
gantly stated  by  Judge  Dillon  in  Barney  v.  McCarty,  15 
Iowa,  510;  83  Am.  Dec.  427,  in  construing  a  similar  stat- 
ute :  "  As  the  filing  is  but  one  step  in  a  series  of  steps, 
this  language  presupposes,  and  is,  in  fact,  based  upon  the 
assumption  that  the  other,  and  in  the  order  of  time,  the 
subsequent  requirements  of  the  law,  will  be  observed." 
The  Iowa  statute  was  substantially  as  ours,  except  that 
the  recorder  was  required  to  keep  a  "  fair  book  "  in  which 
he  entered  every  deed,  giving  date,  parties  and  descrip- 
tion of  land,  in  addition  to  an  index  with  about  the  same 
requirements  as  ours.  So  that  there  was  really  more 
chance  for  an  innocent  purchaser  to  be  put  on  his  guard, 
under  their  registration  laws,  in  the  absence  of  the  index, 
than  under  ours.  And  yet  the  supreme  court  of  that  state 
has  uniformly  held,  that  the  index  was  necessary  to  give 
constructive  notice. 
We  are  strengthened  in  our  opinion  that  the  index  is  an 
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essential  part  of  the  record,  necessary  to  give  notice,  by 
the  provisions  of  §  25,  which  require  that  the  satisfaction 
of  instruments  affecting  real  estate  shall  be  noted  in  the  in- 
dex. The  legislature,  recognizing  the  importance  of  the 
index,  and  the  universal  custom  of  depending  upon  the  in- 
dex in  searching  the  record,  required  that  every  step  taken, 
both  as  to  conveying,  incumbering  and  releasing  real  es- 
tate, should  be  made  to  appear  briefly  on  the  index. 

It  is  asserted  by  plaintiffs  "  that  the  general  construc- 
tion placed  upon  statutes  similar  to  ours  is,  that  the  index 
constitutes  no  part  of  the  record ;  and  that  a  grantee  can- 
not suffer  from  any  error  or  omission  in  it,"  and  in  defense 
of  this  proposition  cites  Musgrove  v.  Bonser,  5  Or.  313;  20 
Am.  Rep.  737 ;  Bialwp  v.  Schneider,  46  Mo.  472 ;  2  Am.  Rep, 
533;  Chatham  v,  Bradford,  50  Ga.  327;  15  Am.  Rep.  692; 
OwriiB  V,  Lyman,  24  Vt.  338 ;  58  Am.  Dec.  174 ;  and  1  Dev- 
lin on  Deeds,  gg  695-7. 

In  the  first  case  cited  {Musgrove  v.  Bonser),  the  court 
decided  (1)  that  a  deed,  which  had  been  acknowledged  in 
Washington  Territory  by  an  officer,  other  than  a  commis- 
sioner of  deeds  for  Oregon,  where  the  deed  did  not  have 
the  certificate  of  a  certifying  officer  of  a  court  of  record 
under  seal,  that  the  acknowledging  officer  was  such  officer 
as  he  represented  himself  to  be  at  the  time  of  said  ac- 
knowledgment, was  not  entitled  to  record  under  the  statute, 
and,  therefore,  did  not  give  notice;  (2)  that  the  recording 
acts  of  Oregon  only  protect  persons  who  act  in  good  faith ; 
and  (3)  cited  a  case  of  Hastings  v.  OuUer,  4  Fost.  481, 
holding  that  where  a  defective  deed  has  been  recorded, 
while  it  did  not  operate  as  constructive  notice  of  the 
conveyance,  it  might  operate  £ts  actual  notice,  and  the 
court  in  the  case  above  cited  said :  "  But  if  by  means  of 
that  registration  of  the  defective  deed,  the  defendants  had 
actual  notice  of  the  plaintiff's  title,  they  are  charged  with 
the  notice  as  in  other  cases.  The  defendants,  when  they 
found  the  copy  of  the  plaintiff's  deed  on  record,  must  have 


RITCHIE  V.  GRIFFITHS.  441 


Dec.  1890.]  Opinion  of  the  Court— Dunbar,  J. 


understood  that  the  intended  record  was  to  give  informa- 
tion that  such  a  deed  Iiad  been  made,  and  that  plaintiff 
claimed  the  land  under  it.  This  must  be  regarded  as  act- 
ual notice,  such  as  every  reasonable  and  honest  man  would 
feel  bound  to  act  upon."  There  is  no  suggestion  of  an 
index  in  the  case;  but  it  is  plain  that  on  the  other  proposi- 
tion, which  we  have  already  considered,  the  plaintiffs'  case 
does  not  fall  within  the  reason  upon  which  this  conclusion 
is  based.  In  that  case,  it  might  be  urged,  with  some  de- 
gree of  justice,  that  there  was  enough  revealed  by  the 
record  to  put  the  purchaser  on  his  guard ;  and  once  being 
notified  of  the  conveyance,  it  would  be  his  duty  to  investi- 
gate; and  if,  from  such  investigation,  the  will  of  the  grant- 
or could  be  gathered  he  would  not  be  an  innocent  pur- 
chaser if  he  purchased  contrary  to  such  revealed  will.  But 
in  the  case  at  bar  the  very  instrument  by  which  this  no- 
tice is  given  is  wanting,  and  the  avenues  of  knowledge 
are  closed  up.  In  Bishop  r.  Schneider  the  court  holds 
that  the  index  is  no  part  of  the  record,  asserting  that 
the  proper  office  of  the  index  is  what  its  name  im- 
ports, to  point  out  the  record,  that  "the  grantee  has  no 
control  over  the  official  acts  of  the  recorder,  and  when  he 
delivers  his  deed  to  the  officer  he  has  performed  all  the 
duty  within  his  power."  But  the  court  states  that  this 
decision  is  based  alone  on  the  construction  of  the  statutes 
of  that  state,  and  they  are  materially  different  from  ours, 
both  with  regard  to  the  definiteness  of  the  index  concern- 
ing deeds,  and  the  absence  of  the  requirements  to  note  the 
satisfaction  of  mortgages,  and  other  instruments  affecting 
real  estate,  in  the  index.  Altogether  their  statute  does  not 
make  the  index  so  important  a  part  of  the  system  of  regis- 
tration a's  ours  does.  Their  statute  also  provides  that 
when  an  instrument  is  filed  with  the  recorder,  it  shall  be 
considered  as  recorded  from  the  time  it  is  delivered.  The 
opinion  in  this  case  quotes  approvingly  the  case  oi  Sawyer 
V.  Adams,  8  Vt.  172 ;   30  Am.  Dec.  459.    There  the  town 
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clerk  copied  a  deed,  delivered  to  him  for  record,  on  a 
book  which  had  ceased  to  be  a  book  for  recording  for  a 
number  of  years;  and  for  the  purpose  of  concealment  and 
fraud,  did  not  insert  the  names  in  the  index  or  alphabet. 
It  was  held  that  the  deed  was  not  recorded,  and  was  not 
notice  to  after  purchasers.  This  is  endorsed  by  the  Mis- 
souri case  on  account  of  the  fraud  that  was  perpetrated. 
But  it  seems  to  us  that  it  makes  little  difference,  so  far  as 
the  equities  of  the  innocent  purchasers  are  concerned, 
whether  the  obscurity  of  the  record  was  the  result  of  fraud 
or  negligence  on  the  part  of  the  recorder.  Certainly  there 
is  no  logical  basis  for  such  a  discrimination.  The  rights 
of  the  purchaser  must  depend  upon  something  more 
tangible  and  more  easily  ascertained  than  the  motive  of 
the  officer.  Evidently  the  idea  upon  which  the  decision 
in  this  case  was  based  was,  that  the  searcher  of  title  had 
been  misled  by  the  state  of  the  record.  But,  as  a  practical 
fact,  he  would  have  been  no  more  liable  to  have  been  mis- 
led by  reason  of  the  deed  being  recorded  in  an  unused 
book,  than  if  it  had  been  recorded  in  the  proper  book 
and  not  indexed.  The  recording  in  the  unused  book  was 
an  unnecessary  act  of  caution  on  the  part  of  the  recorder 
in  his  attempt  to  deceive.  In  Chatham  v.  Bradford,  50  Ga. 
327;  15  Am.  Rep.  692,  while  the  court  to  a  certain  extent 
argues  the  general  proposition,  insisting  that  an  index  is 
only  a  means  of  access  to  the  record,  and  that  ease  of 
access  is  wholly  a  question  of  degree,  it  says  that  many  of 
the  records  of  that  state  have  no  index,  that  their  acts  for 
the  recording  of  deeds  do  not  any  of  them  require  the 
clerk  to  keep  an  index,  and  states  in  conclusion  that  they 
put  their  decision  mainly  on  their  own  statutes,  and  on 
the  condition  of  the  records  and  the  uniform  practice  of 
that  state.  They  also  approvingly  cite  Sawyer  v.  Adams. 
Cu/rtis  V,  Lyman,  24  Vt.  338;  58  Am.  Dec.  174,  cited  by 
plaintiffs  on  this  point,  we  have  been  unable  to  obtain; 
but  from  reference  to  it  in  other  cases,  we  conclude  that 
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their  statute  is  different  from  ours  in  reference  to  index- 
ing. Considering  the  difference  in  the  statutes,  we  think 
that  none  of  the  cases  cited  are  directly  in  point. 

While  it  is  true  that  Devlin,  in  his  work  on  deeds,  §  696, 
seems  to  imply  that  an  index  is  not  necessary  to  give 
constructive  notice,  yet  he  evidently  bases  the  idea  not 
so  much  on  the  theory  that  the  index  is  not  a  part  of  the 
record,  as  from  his  general  conclusion  that  the  obligation 
of  the  grantee  as  to  notice  ceases  when  he  has  filed  his 
deed  for  record.  And  he  qualifies  this  general  statement 
by  saying, "  unless  the  language  of  the  statute  necessarily 
leads  to  a  different  conclusion,"  a  qualification  it  seems 
to  us  which  renders  meaningless  the  general  statement; 
for  as  constructive  notice  is  purely  statutory,  it  must  nec- 
essarily follow  that  it  is  the  "language  of  the  statute" 
that  leads  to  one  or  the  other  of  the  conclusions.  He 
cites  Barney  v.  Little^  15  Iowa,  527,  but  says  that  "the  de- 
cision in  that  case  was  founded  upon  the  express  lan- 
guage of  the  statute  of  that  state,"  intimating  that  in  con- 
sideration of  the  statute,  the  conclusion  of  the  court  was 
correct;  and  inasmuch  as  our  statutes  make  the  index  a 
more  important  factor  in  the  system  of  registration  than 
does  the  Iowa  statute,  we  may  fairly  conclude  that  under 
a  statute  like  ours  this  learned  author  would  consider  the 
index  an  essential  part  of  the  record.  Indeed,  upon 
painstaking  investigation,  not  only  of  all  the  cases  cited 
by  plaintiffs  (except  the  Vermont  case,  above  referred  to), 
but  of  many  others,  we  have  been  unable  to  find  a  case 
reported  which  decides  that  an  index  is  not  an  essential 
part  of  the  record,  upon  a  statute  substantially  like  the 
registry  laws  of.  1869.  It  is  true  that  in  numerous  cases 
it  has  been  decided  that  where  an  instrument  affecting 
realty  was  not  indexed  as  required  by  law,  that  the  title 
of  the  grantee  should  not  be  disturbed.  The  greater  part 
of  such  decisions,  however,  will  be  found  on  examination 
not  to  be  based  on  the  theory  that  the  index  is  not  a  part 
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of  the  record,  but  upon  the  broad  principle  that  the  re- 
cording officer  is  the  agent  of  the  subsequent  purchaser ; 
and  that  the  grantee  is  acquitted,  when  he  places  his  deed 
for  record  in  the  hands  of  the  proper  officer.  A  position 
which,  we  think,  is  untenable  for  the  reasons  above  given. 
It  is  urged  by  the  court  in  Schell  v.  SteiUy  76  Pa.  St.  398, 
18  Am.  Rep.  416,  in  deciding  the  case  adversely  to  the 
interest  of  the  purchaser,  that  the  provision  for  indexing 
the  records  is  of  comparatively  modern  origin;  and  that 
such  provisions  did  not  exist  in  the  early  registry  laws. 
This,  we  think,  is  a  good  argument,  but  the  application 
by  the  learned  judge  was,  in  our  judgment,  bad.  The 
law  was  no  doubt  suggested  by  the  necessity  of  some  such 
provisions,  as  the  records  accumulal-ed,  and  at  the  present 
day,  considering  the  accumulations  of  deeds,  mortgages 
and  liens  of  all  kinds,  affecting  real  estate,  and  the  ra- 
pidity with  which  titles  are  changing  every  day,  if  we 
give  the  effect  of  constructive  notice  to  the  record  at  all, 
the  only  practical  way  by  which  the  public  can  obtain 
the  benefit  of  that  notice  is  through  the  medium  of  the 
index.  Laws  are  enacted  for  the  benefit  of  the  citizen, 
not  only  in  theory  but  in  practice.  They  are  not  intended 
as  pit-falls  for  the  feet  of  the  unwary.  The  state  pro- 
vides in  express  terms  for  the  keeping  of  this  index,  and 
its  mandate  to  the  auditor  is  to  enter  in  said  index, 
in  alphabetical  order,  the  names  of  the  grantors  and 
grantees.  This  law  the  citizen  is  aware  of;  he  has  a  right 
to  presume  that  the  law  has  been  obeyed.  If  there  was 
no  such  law,  and  he  had  abundance  of  time,  and  untold 
patience,  he  might  devote  himself  to  the  task  of  examin- 
ing the  vast  accumulations  of  records  page  by  page ;  but 
with  the  law  in  effect,  and  the  universal  custom  recog- 
nized of  examining  the  record  through  the  index,  if  the 
instrument  is  not  indexed  the  law  instead  of  aiding  and 
protecting  the  citizen  becomes  a  delusion  and  a  snare, 
and  a  ready  vehicle  for  collusion  and  fraud.    It  would 
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be  a  policy  worthy  of  the  consideration  of  the  ancient 
tyrant,  who  wrote  his  laws  in  small  characters  and  posted 
them  so  high  that  his  subjects  could  not  read  them, 
while  at  the  same  time  he  held  them  accountable  for 
their  strict  observance.  In  this  connection  we  cannot 
refrain  from  quoting  the  language  of  the  court  in  Barney 
V,  McCarty,  "that  a  deed  might  as  well  be  buried  in  the 
earth  as  in  a  mass  of  records  without  a  clue  to  its  where- 
abouts." In  Speer  v,  Evaiis,  47  Pa.  St.  141,  the  court  says: 
"  As  a  guide  to  enquirers,  the  index  is  an  indispensable 
part  of  the  recording,  and  without  it,  the  record  aflfects  no 
party  with  notice."  This  we  think  is  the  better  view  of 
the  law. 

In  this  case  there  is  no  question  of  actual  notice,  and 
applying  the  law  as  we  have  found  it  to  be,  to  the  case  at 
bar,  it  follows  that  the  judgment  of  the  lower  court  must 
be  reversed.  The  case  is  remanded  to  the  lower  court 
with  instructions  to  reverse  the  judgment. 

Anders,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ.,  concur. 


[No.  60.    Decided  December  10, 1890.] 

A.  J.  Andressen  v.  J.  W.  Griffiths  and  Edward 

Metcalfe. 

Appeal  from  Superior  Court j  Clallam  County, 

Bush  &  Noyes,  for  appellant. 
Johnson  &  Moody,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — For  the  reasons  given  in  the  case  of  Wil- 
liam Ritchie  v.  J,  W.  Griffiths  and  Edward  Metcalfe,  ante, 
p.  429,  the  judgment  of  the  lower  court  is  reversed,  and 
the  cause  is  remanded  to  said  court  with  instructions  to 
proceed  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ.,  concur. 
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[No.  61.    Decided  December  10, 1800.] 

E.  L.  DsRRiCKSON  V.  J.  W.  Griffiths  and  Edward 

Metcalfe. 

Appeal  from  Superior  Courts  ClaUam  County. 

Busk  &  NoyeSy  for  appellant. 
Johrhson  &  Moody,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — For  the  reasons  given  in  the  case  of  WU- 
liam  Ritchie  v.  J.  W.  Griffiths  and  Edward  Metcalfe,  ante, 
p.  429,  the  judgment  of  the  lower  court  is  reversed,  and 
the  case  is  remanded  to  said  court  with  instructions  to 
proceed  in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ.,  concur. 


[No.  92.    Decided  December  10, 189a] 

The   Ilwaco    Railway   &  Navigation    CJompany   v. 
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37  362  Gideon  T.  Hedrick,  Administrator   of  the    estate   of 

Franklin  G.  Hedrick,  deceased. 

NEGIilGENCE  —  PERSONAL    IN  J  URIBS  —  EVIDENCE  —  OUBTOM. 

In  an  action  against  a  railway  company  for  the  death  of  a  child, 
caused  by  the  negligence  of  the  company  in  leaving  a  turn-table  un- 
fastened,  where  the  attending  physician  had  testified  that  the  child, 
who  was  frail  and  weak,  died  from  injaries  received  at  the  turn-table, 
it  was  not  error  for  the  court  to  exclude  a  question  to  such  witness  as 
to  **  whether  or  not,  if  the  child  had  been  a  healthy  child,  it  woald 
have  survived  the  injury." 

Evidence  of  the  custom  of  railways  to  keep  turn-tables  unfastened 
at  all  times,  whether  in  actual  use  or  not,  and  whether  enclosed  or  in 
an  open  public  place,  is  inadmissible  in  an  action  against  a  railway 
company  to  recover  for  the  death  of  a  child  of  tender  years,  injured 
by  reason  of  the  company's  unlocked  turn-table. 
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In  an  action  against  a  railway  company  for  negligence  in  not 
properly  securing  a  turn-table,  whereby  a  child  six  years  of  age  re- 
oeiyed  injuries  causing  death,  the  fact  that,  prior  to  the  accident,  an 
agent  of  the  company  tied  the  turn-table  with  a  rope  so  that  it  could 
not  be  revolved  unless  the  rope  were  cut  or  untied,  does  not  relieve 
the  company  from  liability  for  its  negligence  in  not  adopting  se- 
curer ftstenings,  where  it  is  shown  that  the  agent  knew  children 
were  attracted  to  the  machine,  and  were  in  the  habit  of  playing 
upon  it,  and  that  the  method  of  securing  it  had  in  the  past  proved 
insufficient. 

Appeal  from  Superior  Court,  Pacific  County, 
The  facts  are  fally  stated  in  the  opinion. 

Fulton  Bros.,  for  appellant. 

Watson,  Hume  &  Watson,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — This  was  an  action  by  appellee,  as  ad- 
ministrator to  recover  damages  for  the  death  of  his  son, 
a  child  between  five  and  six  years  of  age,  alleged  to  have 
been  caused  by  the  negligence  of  appellant  in  not  proper- 
ly securing  a  turn-table  situated  upon  its  own  premises, 
in  an  open  area,  near  one  of  the  principal  streets  and  close 
to  the  business  portion  of  the  town  of  Ilwaco,  in  this  state. 
It  appears  that  the  turn-table  had  been  constructed  but  a 
short  time  previous  to  the  accident  to  the  child,  and  that 
up  to  that  time  it  had  not  been  used  by  appellant  for  the 
purpose  for  which  it  was  designed.  A  considerable  num- 
ber of  the  children  of  the  town  had  been  in  the  habit  of 
playing  upon  and  revolving  it  previous  to  the  accident 
to  deceased.  It  was  tied  to  a  stake  the  day  before  with  a 
piece  of  rope  by  one  Hoffman,  not  in  the  employ  of  the 
railroad  company,  but  was  soon  after  untied  by  one  of 
the  children,  and  play  resumed  upon  it.  The  managing 
agent  of  appellant,  whose  office  and  place  of  business  was 
in  close  proximity  to  the  turn-table,  testified,  in  substance, 
that  he  also  tied  it,  or  caused  it  to  be  tied,  with  a  rope  two 
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days  before  the  boy  was  injured;  that  the  next  day  he 
noticed  it  was  unfastened,  and  tied  it  with  the  same  rope 
and  in  the  same  place;  that  it  remained  tied  all  that  day; 
that  he  saw  the  children  again  on  the  table  the  evening 
before  the  accident;  that  they  had  untied  it  and  were  re- 
volving it  and  riding  on  it;  that  he  drove  them  away 
and  told  the  men  working  on  the  track  to  keep  them 
away  from  the  turn-table,  and  that  he  tied  it  four  times 
in  all  with  the  same  piece  of  rope.  But  that  the  table 
was  ever  tied  or  fastened  at  all  except  by  Hoffman,  is  dis- 
puted by  other  testimony  in  the  case.  The  deceased  child 
had  never  been  to  this  turn-table  before  the  time  he  was 
injured,  but  on  that  day  he  was  sent  by  his  mother  on  an 
errand  to  the  store,  about  three  hundred  yards  distant 
from  his  home  and  close  to  the  turn-table.  Returning 
from  the  store  he  was  attracted  by  the  children  at  play 
upon  the  turn-table,  and  stopped  and  sat  down  to  watch 
them  on  the  abutment,  on  or  near  the  rails  of  the  track 
connecting  with  the  turn-table,  in  such  a  manner  that 
his  feet  hung  down  on  the  side  next  to  the  turn-table. 
While  in  that  position  the  children  turned  the  table  so 
that  his  legs  were  caught  between  it  and  the  abutment 
and  so  injured  that  the  flesh  of  both  legs,  from  his  knees 
down  was  mangled  and  torn  from  the  bones,  from  the  ef- 
fects of  which  he  died  three  days  afterwards.  Upon  the  trial 
in  the  courtbelowthe  jury  returned  a  verdict  in  favorof  the 
plaintiff  for  the  sum  of  two  thousand  dollars.  Judgment 
was  entered  upon  the  verdict,  from  which  defendant  ap- 
peals,  and  assigns  the  rulings  of  the  court  below  in  exclud- 
ing certain  testimony  offered  by  defendant,  and  the  refusal 
of  the  court  to  charge  the  jury  as  requested  by  it  as  error. 
To  prove  tlie  character  of  the  injury  and  that  the  death 
of  deceased  was  caused  thereby,  the  plaintiff*  called  as  a 
witness  a  physician  and  surgeon,  who  having  stated,  among 
other  things,  that  he  attended  the  child  from  the  time  of 
the  accident  until  his  death,  and  that  he  died  from  the  in- 
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juries  received  at  the  turn-table,  further  testified,  but 
whether  on  direct  or  cross  examination  is  not  clear,  that 
the  child  was  a  frail,  weak  child.     On  cross  examination 
counsel  for  defendant  asked  the  witness  this  question: 
''State  whether  or  not,  in  your  judgment,  if  the  child  had 
been  a  healthy  child,  it  would  have  survived  the  injury  ?" 
This  question  was  objected  to  by  counsel  for  plaintiflF,  on 
the  ground  that  it  was  irrevelant  and  immaterial,  and  the 
objection  was  sustained  by  the  court,  and  this  ruling,  ap- 
pellant contends,  was  erroneous  and  prejudicial.    It  is 
claimed  that  the  evidence  sought  to  be  elicited  by  the  ques- 
tion was  material  in  aidingthejuryinarrivingatplaintiff 's 
damage.     And  in  support  of  the  proposition,  it  is  argued 
that  a  child  so  weak  or  feeble  that  he  could  not  survive  an 
injury  that  a  healthy  child  would  have  survived,  has  a  less 
expectancy  of  life  than  the  ordinary  child,  and  could  not 
be  expected  to  accumulate  so  much  for  his  estate,  and  that 
an  estate  would  be  less  damaged  by  the  death  of  a  weak 
child  than  by  that  of  a  healthy  one.     It  is  true  that  the 
measure  of  plaintiff's  damage  is  the  loss  occasioned  by  the 
death  of  deceased,  and  that  his  health,  mental  and  physical 
condition,  and  his  expectancy  of  life,  were  proper  subjects 
to  be  submitted  to  the  jury  for  their  consideration  in  esti- 
mating the  amount  of  the  damage  sustained  by  the  estate. 
But  it  does  not  follow  that  defendant  should  have  been 
permitted  to  show  that,  in  the  opinion  of  the  witness,  de- 
ceased would  not  have  died  from  the  effects  of  the  frightful 
injury  he  received,  if  he  had  been  as  strong  and  healthy  as 
some  other  boy,  or  even  if  he  himself  had  been  more  vigor- 
ous. There  was  no  controversy  as  to  the  cause  of  the  child's 
death,  and  the  question  then  before  the  jury  was  not  what 
amount  of  injury,  of  the  character  suffered  by  him,  hecould 
or  would  have  survived  under  other  circumstances,  but 
what  was,  in  fact,  his  health  and  physical  condition  at  the 
time  of  the  injury;  and  that  the  witness  had  already  stated. 
We  see  no  error  of  the  court  in  excluding  the  question. 

2^-1  Wash. 
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It  is  next  contended  that  the  court  erred  in  excluding 
the  testimony  offered  by  appellant  to  show  that  it  is  not 
the  custom  of  railroad  companies,  or  those  operating  such 
turn-tables,  to  have  or  keep  the  same  locked  or  fastened  at 
any  time,  but,  on  the  contrary,  that  the  custom  and  prac- 
tice of  all  such,  companies  is,  and  always  has  been,  to  .have 
and  keep  them  unfastened  and  unlocked  at  all  times, 
whether  in  actual  use  or  not,  and  whether  enclosed  or  in 
an  open  public  place.  We  think  this  evidence  w^as  clearly 
immaterial  and  was  rightly  excluded  by  the  court.  The 
question  at  issue  was  whether  the  defendant  secured  the 
turn-table  as  careful  and  prudent  men  would  ordinarily 
do  under  like  circumstances.  What  would  be  clearly  negli- 
gent in  one  case  and  under  some  circumstances  might  be 
ordinary  care  under  other  and  different  circumstances;  and 
whether  there  is  negligence  in  any  particular  case  must 
generally  be  determined  by  the  facts  and  circumstances  of 
that  case  and  not  by  any  general  custom  or  practice. 
Koester  v.  Ottumwaj  34  Iowa,  41;  Koons  v.  St.  Louis,  etCy 
R.  R.  Co.y  65  Mo.  592;  see  also  Deering,  Neg.  §  9,  and 
cases  cited.  Besides,  the  custom  proposed  to  be  shown  is 
manifestly  unreasonable  and  negligent,  and  was  not  relied 
upon  by  appellant  as  a  defense  in  the  cause,  for  it  claimed 
and  still  claims  immunity  from  liability  on  the  ground 
that  it  secured  its  turn-table  properly. 

The  next  assignment  of  error  is  the  refusal  of  the  court 
to  give  without  modification  the  following  instructions 
asked  by  defendant: 

"1st.  If  you  shall  find  that  the  turn-table  was  tied  on 
the  day  of  the  accident  and  injury  complained  of,  in  such 
manner  as  to  prevent  its  being  revolved  without  untying 
or  cutting  the  rope  by  which  it  was  tied,  and  that  on  that 
day,  without  the  knowledge  or  consent  of  the  defendant, 
the  rope  was  cut  or  untied  by  a  person  or  persons  not  in 
the  defendant's  employ,  and  that  the  accident  producing 
the  death  of  the  child,  Franklin  G.  Hedrick,  occurred  be- 
fore the  fact  that  the  rope  had  been  cut  or  unfastened  be- 
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came  known  to  the  defendant  or  its  oflBcers,  then  I  charge 
you  that  the  defendant  is  not  liable  in  this  action. 

"  2d.  If  the  defendant  so  fastened  the  turn-table  that 
it  could  not  be  revolved  so  as  to  injure  a  person  or  a 
child,  and  in  the  absence  of  the  officers  of  defendant 
some  person  wrongfully  cut  or  untied  the  fastenings  so 
that  the  turn-table  could  be  revolved,  and  thereby  the 
deceased  received  the  injury  that  caused  his  death,  I 
charge  you  that  the  defendant  is  not  liable,  and  your 
verdict  should  be  in  favor  of  defendant." 

The  court  modified  the  first  of  these  instructions  by  add- 
ing thereto  "unless  there  was  want  of  ordinary  care  in  the 
method  or  manner  in  which  the  company  undertook  to  se- 
cure the  turn-table,  and  you  believe  that  this  method  was 
the  proximate  and  controlling  cause  of  the  injury,"  and 
the  second,  by  adding  the  words  "  if  you  do  not  further 
find  that  the  accident  or  injury  was  the  result  of  want  of 
ordinary  care  in  the  manner  in  which  the  company  under- 
took to  secure  the  turn-table,  and  that  such  want  of  ordi- 
nary care  was  the  proximate  and  controlling  cause  of  the 
injury."    As  so  modified  the  court  gave  both  instructions. 
Whether  this  action  of  the  court  was  erroneous  or  not  must 
depend  upon  the  measure  of  duty  which  appellant  owed  to 
the  deceased  under  the  circumstances.    It  had  erected  this 
alluring  and  dangerous  machine  in  an  open,  public  place, 
and  its  agent  and  manager  not  only  knew  that  young  chil- 
dren were  instinctively  attracted  by  it,  and  were  in  the 
habit  of  playing  upon  and  around  it,  but  that  the  method 
adopted,  if  any,  to  prevent  them  from  so  doing  was  wholly 
insufficient.    It  certainly  would  not  have  been  a  matter  of 
very  great  inconvenience  to  have  securely  fastened  or 
locked  this  unused  turn-table  before  the  deceased  was  in- 
jured, as  was  done  immediately  afterwards.    And  we  think 
it  was  the  duty  of  appellant  to  so  secure  it  as  to  prevent 
injury  to  those  who,  by  reason  of  their  tender  years,  were 
incapableofcomprehendingitsd'angerous  character,  either 
by  locking  it,  or  in  some  other  way  preventing  access  to  it; 
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and  a  failure  to  take  such  precaution  was  negligence  on 
the  part  of  appellant.  Gvlf^  Colorado  &  Santa  Fe  Ry.  Co. 
V.  Slyron,  66  Tex.  421 ;  Pittsburg,  Allegheny  &  Manchester 
Pass,  Ry.  Co,  v,  Caldwell,  74  Pa.  St.  421 ;  Nagel  v,  3fissotiri 
Pacific  Ry.  Co.,  75  Mo.  653 ;  42  Am.  Rep.  418 ;  East  Saginaw 
City  Ry.  Co.  v.  Bohn,  27  Mich.  503;  Hydraulic  Works  Co,  v. 
Orr,  83  Pa.  St.  332;  2  Rorer  on  Railroads,  pp.  1121, 1122. 
The  instruction  asked  by  appellant,  in  effect,  requested 
the  court  to  charge  the  jury,  as  matter  of  law,  that  if 
they  found  that  appellant  took  the  precautions  and  used 
the  means  claimed  by  it  to  secure  the  turn-table,  it 
would  not  be  liable  in  this  action.  And  we  are  of  the 
opinion  that  the  court  committed  no  error  in  refusing  to 
give  the  instruction  as  requested.  The  question,  whether 
or  not  appellant,  under  all  the  facts  and  circumstances 
of  the  case,  was  guilty  of  negligence  was  for  the  jury, 
and  was  fairly  submitted  by  the  instructions  given  by 
the  court.  Railroad  Company  v.  Stovi,  17  Wall.  657;  Hoye, 
Admr.,  v.  Chicago,  etc.,  Ry.  Co.,  62  Wis,  666;  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  St  332. 

There  appearing  no  error  in  the  record,  the  judgment 
of  the  court  below  must  be  affirmed. 

Dunbar,  Scott  and  Stiles,  JJ.,  concur. 


[No.  96.    Decided  December  10, 1890.] 

Cascade  Fire  &  Marine  Insurance  Company  v.  Jour- 
nal Publishing  Company. 

FIRE     INSURANCE  —  RIGHT     OP    ACTION-— CONDITIONS     OP    POUCT  — 

WAIVER  — EVIDENCE    OP    VALUE. 

Under  an  insurance  policy  which  provides  that  any  loss  incurred 
shall  not  be  payable  until  sixty  days  after  notice  and  satisfactory 
proof  thereof,  a  suit  brought  against  the  insurance  company  before 
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the  expiration  of  sixty  days  after  proof  and  notice  is  unwarranted, 
unless  there  has  been  an  unqualified  refusal  on  the  part  of  the  com- 
pany to  pay  the  loss. 

A  declaration  by  a  trustee  of  an  insurance  company,  showing^  hos- 
tility to  the  payment  of  a  certain  loss  under  a  policy  of  insurance, 
will  not  be  regarded  as  the  reftisal  of  the  company  to  pay,  unless  he  is 
specially  charged  by  the  board  of  trustees  with  the  duty  of  communi- 
cating such  decision  to  the  policy  holder. 

In  an  action  on  an  insurance  policy,  where  there  is  no  other  evi- 
dence of  the  value  of  the  property  destroyed  by  fire  than  the  proof  of 
loss  made  by  the  claimant,  as  reqi:d^|kby  the  terms  of  the  policy,  the 
I^aintiflrshould  be  non-suited.       ^^Bl     ^^  ,^^&. 

Where  an  insurance  policy  is  conditiofWxtcTbe  void  if  assigned  in 
case  of  sale,  unless  the  assignment  is  approved  by  the  president  or 
secretary,  the  policy  becomes  forfeited  on  sale  and  transfer  of  the 
property  without  such  approval,  unless  there  is  W4iiver  thereof. 

Where  a  policy  of  fire  insurance  is  made  payable  in  case  of  loss  to 
the  agents  of  the  insurance  company  to  secure  advances  made  by  them 
to  the  insured,  the  consent  of  the  agents  to  an  assignment  of  such  pol- 
icy does  not  amount  to  a  waiver  of  the  condition  as  to  assignment,  as 
the  agents  are  beneficiaries  under  the  policy,  and  can  not  bind  the 
company  by  their  acts. 

^^^    Appeal  from  Superior  Court,  King  County. 
The  facts  are  fully  stated  in  the  opinion. 

PrestoUy  Albertson  <fe  Donworth,  for  appellant. 
Lewis  &  GilmaUy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  this  case  it  clearly  appears  that  proof  of 
the  loss  was  made  July  10,  1889,  and  the  terms  of  the 
policy  were  that  the  loss  should  not  be  payable  until  sixty 
days  thereafter.  The  action  was  commenced  September 
6,  1889,  on  the  fifty-eighth  day  after  proof  of  loss  was 
made.  Under  the  letter  of  the  policy,  therefore,  the  suit 
was  premature.  But  it  was  agreed  by  both  sides,  and  we 
believe  correctly,  as  matter  of  law,  that  under  such  con- 
tracts as  this,  as  the  limitation*  is  solely  for  the  benefit  of 
the  insurer  for  the  purpose  of  enabling  him  to  examine 
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into  the  circumstances  of  the  loss,  and  satisfy  himself  of 
the  justness  of  the  claim,  and  prepare  himself  for  payment, 
so,  if  at  any  time  before  the  expiration  of  the  time  limited 
the  insurer  has  so  satisfied  himself,  and  thereupon  commu- 
nicates to  the  insured  his  unqualified  refusal  to  pay  the 
loss.,  all  further  claim  to  indulgence  under  the  stipulation 
is  waived,  and  suit  may  be  forthwith  commenced.  Ac- 
cordingly in  this  case  the  complaint  alleged  a  demand  and 
a  positive  refusal  to  pay,  A^^kh  laid  upon  the  plaintiff  the 
burden  of  proving  such  a  Wrosal  as  the  law  requires,  and, 
upon  the  defendant's  motion  for  a  non-suit,  made  it  in- 
cumbent upon  the  court  to  say  whether  or  not  any  evidence 
had  been  produced  tending  to  show  a  refusal.  The  court 
found  against  the  defendant  on  this  proposition,  and  its 
exception  to  t^is  ruling  requires  that  we  examine  the  testi- 
mony on  that  point.  The  substance  of  the  evidence  in  the 
record  is,  that  one  of  the  ofiicers  of  the  plaintiff  corpora- 
tion, after  making  the  proof  of  loss,  called  several  times 
upon  the  secretary  of  the  insurance  company  and  in^||gd 
as  to  the  intentions  of  the  latter  company  with  regard  to 
the  policy  in  question.  The  secretary  suggested  as  a  pos- 
sible objection  that  the  transfer  of  the  policy  from  the 
original  insured  had  not  been  approved,  and  mentioned  the 
probability  that  the  matter  would  be  referred  to  a  commit- 
tee of  trustees  to  report.  Several  other  visits  of  the  ap- 
pellee's agent  resulted  in  nothing  more  definite,  except  that 
a  committee  had  been  constituted  to  consider  the  policy, 
which  committee,  it  was  rumored  to  the  appellee,  had  re- 
ported favorably  to  the  payment  of  the  loss.  No  attempt 
was  made  to  establish  the  truth  of  this  rumor,  however, 
and  it  is  material  only  as  it  shows  the  information  charge- 
able to  the  plaintiff  and  under  which  the  suit  was  brought. 
Thus  far  the  testimony  was  nothing  more  than  what  might 
have  been  expected  as  introductory  to  some  positive  decla- 
ration, and,  being  unsupported,  was  of  no  force  whatever. 
Finally,  however,  the  same  agent  of  the  plaintiff  met  one 
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of  the  insurance  company's  trustees  upon  the  street,  and 
got  into  conversation  with  him  upon  the  subject  of  the  com- 
pany's probable  action,  whereupon  the  trustee,  who  was 
apparently  in  some  passion  over  certain  remarks  made  by 
the  president  of  the  Journal  Company  derogatory  to  home 
insurance  companies,  remarked  that  "he  guessed  he  would 
see  what  they  would  do  about  this  matter,"  and  there  the 
subject  was  dropped.  The  introduction  of  this  remark  of 
the  trustee  was  allowed  by  the  court  over  objection,  and 
is  assigned  as  error. 

Regarding  the  trustee  of  the  corporation  as  in  some  sense 
its  agent,  as  he  undoubtedly  was,  he  would  not,  unless 
specially  charged  by  the  board  of  which  he  was  a  member 
with  the  duty  of  communicating  its  decision  to  the  policy 
holder,  be  authorized  to  bind  it  by  his  declaration,  and  still 
less  could  his  mere  street  talk  be  taken  as  the  expression 
of  his  principal.  An  agent's  declaration  binds  his  princi- 
pal only  when  he  is  intrusted  with  the  conduct  of  the  par- 
ticular matter  in  hand,  and  while  he  is  engaged  about  the 
performance  of  the  duty  assigned  to  him.  In  this  instance, 
the  witness  was  asked  what  reason  the  trustee  gave  for  not 
paying  the  demand,  from  which  the  court  probably  gath- 
ered that  some  formal  declaration  would  be  shown,  as 
really  coming  from  the  company.  But  the  witness'  answer 
was  not  responsive,  and  did  not  touch  the  point  of  inquiry. 
This  left  the  case  with  no  showing  of  a  refusal  to  pay,  and, 
therefore,  no  warrant  for  the  commencement  of  the  action 
on  the  6th  day  of  September. 

2.  The  proof  of  loss  made  by  the  claimant  under  the 
policy  was  no  evidence,  at  the  trial,  of  the  property  lost 
in  the  fire,  or  of  its  value.  It  was  admitted,  if  at  all,  upon 
the  cross  examination  of  plaintiff's  witness,  and  at  the  re- 
quest of  the  defendant,  to  show  by  the  jurat  attached  to 
it, -the  precise  date  on  which  it  was  made — July  10th. 
The  insurance  was  on  "office  furniture  and  library,  $200; 
stones,  press  and  tables,  $300 ;  type,  $500."    By  the  proof 
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of  loss  it  is  alleged  that  the  furniture  and  library  had  a 
sound  value  of  $500,  and  the  loss  was  $264.60;  the  sound 
value  ofthe  stones,  press  and  tables  was  $256,  and  the  loss 
was  the  same,  while  the  types  were  worth  $2,000,  and  the 
loss  was  $846.55.  The  total  sound  value  was  $2,856;  the 
loss,  $1,467.15,  and  the  policy  was  $1,000.  The  seventh 
paragraph  of  the  complaint  alleged  the  loss  to  have  ex- 
ceeded $1,000,  and  it  was  for  the  plaintiff  to  sustain  that 
allegation  with  competent  proof.  We  doubt  whether  the 
proof  of  loss  was  intended  to  be  proof  of  value,  when  it 
was  introduced,  and  even  if  it  had  been  it  could  have 
served  no  such  purpose.  The  proof  of  value  having  been 
omitted  there  was  no  case  for  the  jury. 

3.  The  points  discussed  previously  affect  merely  the 
plaintiff 's  recovery  in  this  action;  the  remaining  point  goes 
to  the  right  ofthe  plaintiff  to  maintain  any  action  at  all. 
The  policy  in  question  was  in  the  usual  form  of  insurance 
contracts  against  loss  by  fire,  being  a  printed  blank,  one  of 
many  like  it,  with  the  signatures  of  the  president  and  sec- 
retary already  affixed,  and  only  requiring  the  signature  of 
the  local  agent  and  its  delivery  to  make  it  a  contract  in 
full  force  as  the  obligation  of  the  company.  As  originally 
issued,  December  31,  1888,  it  insured  the  firm  of  Begg  <fe 
Meany,  who  were  then  the  owners  of  the  property, "  loss,  if 
any,  payable  to  G.  E.  Miller  &  Co.,  as  their  interest  may  ap- 
pear." This  firm  of  G.  E.  Miller  &  Co.  were  the  local  agents 
for  the  issuance  of  policies  of  the  Cascade  Company,  and 
they  had  some  kind  of  a  lien  upon  the  goods  of  Begg  & 
Meany  for  money  advances.  Thus,  in  the  beginning,  this 
policy  was  issued  by  Miller  &  Co.  to  themselves,  to  secure 
their  claim  for  advances,  and  it  remained  in  their  posses- 
sion for  several  months,  during  which  the  property  was 
sold  and  transferred,  first  to  one  Kittenger,  and  secondly 
to  the  Journal  Publishing  Company.  The  premium  was 
paid  to  the  insurance  company  at  once  by  Miller  &  Co.,  and 
charged  up  on  their  books  as  an  additional  claim  against 
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Begg  &  Meany.  Miller  &  Co.  notified  the  insurance  com- 
pany of  the  issuance  of  the  policy,  thereby,  of  course,  con- 
veying to  it  information  of  their  relation  to  the  policy  and 
to  the  property  insured,  and  the  company  made  no  objec- 
tion that  its  agents  had  thus  insured  themselves.  The 
policy  was  voidable  at  the  option  of  the  company  within  a 
reasonable  time,  upon  return  of  the  premium;  but  the  com- 
pany did  not  elect  to  cancel  it,  and  we  hold  the  policy  good 
under  the  circumstances.  But  on  the  other  hand,  agents 
of  an  insurance  company,  who  place  themselves  in  such  a 
relation  to  a  policy  certainly  very  greatly  endanger  the 
insured  in  case  of  loss,  since  all  the  rulings  of  the  courts  as 
to  waiver  of  the  terms  of  a  policy,  through  knowledge  of 
the  insurer's  agents  of  subsequent  facts  warranting  a  can- 
cellation, are  rendered  of  no  avail  when  the  agent  is  himself 
one  of  the  parties  to  the  contract.  In  such  a  case  knowl- 
edge of  the  agent  is  not  knowledge  of  the  principal;  but  to 
withhold  knowledge  of  any  material  fact  becomes  a  fraud 
on  the  principal,  sufficient  to  void  the  policy.  In  such  cases 
the  general  rules  of  agency,  and  those  particular  rules 
which  pertain  to  matters  of  insurance,  forbid  that  the  agent 
should  occupy  any  place  other  than  that  of  an  interested 
third  party,  neither  whose  acts  nor  whose  knowledge  are 
imputed  to  the  principal.  Begg  <fe  Meany  were  chargeable 
with  notice  of  this  state  of  things;  so  was  Kittenger,  and 
ao  was  the  Journal  Publishing  Company,  and  each  of  them 
was  bound  to  know  that  so  long  as  Miller  &  Co.  remained 
the  beneficiaries  of  the  policy  no  subsequent  knowledge  of 
theirs  concerning  the  property  covered  by  this  policy,  or 
concerning  the  policy  itself,  would  be  of  any  force  what- 
ever against  the  insurance  company,  unless  actually  com- 
municated to  its  officers.  Miller  &  Co.  retained  the  policy 
in  their  possession  until  after  the  property  had  passed  into 
the  possession  of  the  publishing  company.  Then  they 
sought  out  Begg  &  Meany  and  got  their  signature  to  an 
assignment  printed  in  blank  form  on  the  back  of  their 
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policy,  as  follows :  **For  value  received  we  hereby  transfer 
to  the  Journal  Publishing  Co.  all  our  title  and  interest  in 
thispolicy  of  insurance,"  and  again  the  policy  was  returned 
to  Miller  &  Co.'s  safe,  for  Begg&  Meany  had  not  paid  the 
premium  and  Miller  &  Co.  still  had  their  lien.  But  an 
arrangement  was  made  by  which  the  publishing  com- 
pany agreed  to  pay  the  amount  advanced  by  Miller  &  Co. 
for  the  premium,  and,  upon  that,  the  policy  was  delivered 
to  the  publishing  company. 

Now  in  the  body  of  this  policy  there  is  a  clause  as  fol- 
lows: "Whenever  this  policy  may  have  become  void  from 
any  cause  it  shall  not  be  revived  or  reinstated  in  any  way, 
except  by  a  special  contract  for  such  reinstating,in  writing 
thereon,  or  by  the  issue  of  a  new  policy,"  and  on  the  back 
of  the  contract,  as  a  part  of  the  blank  assignment,  there 
was  printed  as  a  heading  to  it  "Assignment  of  policy  in  case 
of  sale.  Not  good  except  approved  by  the  president  or 
secretary  of  this  company."  This  is  the  blank  to  which 
Begg  &  Meany *s  signature  was  aflSxed  but  which  was  never 
approved  by  the  president  or  secretary  of  the  Cascade  Com- 
pany, or  presented  for  their  approval.  The  sale  of  the  in- 
sured property  audits  transfer  to  third  persons  rendered  the 
policy  void,  and  the  purpose  of  the  blank  assignment  was 
to  provide  an  acceptable  form  of  reinstatement  under  the 
clause  of  the  policy  first  quoted.  Perhaps  the  approval  of 
theassignmentinthismannerwasnottheonly  way  in  which 
a  reinstatement  could  be  accomplished.  The  plaintiff  en- 
deavored to  show  a  course  of  dealing  which  might,  in  case 
of  another  policy,  tend  to  support  a  revival  of  the  policy 
upon  the  approval  of  the  agents  who  issued  it,  under  some 
of  the  decisions  of  courts  on  the  subject  of  waivers.  But 
in  this  case,  aside  from  the  fact  that  the  agent  did  not  sign 
the  approval,  we  have  held  above  that,  as  to  this  policy 
Miller  &  Co.  were  not  agents,  but  principals.  Possibly 
under  some  of  the  decisions,  if  Miller  &  Co.  or  the  pub- 
lishing company  had  communicated  the  fact  of  the  trans- 
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fer  to  the  latter  with  a  request  for  reinstatement,  mere 
failure  to  announce  its  unwillingness  would  be  held  suffi- 
cient to  charge  the  insurer,  if  the  insured  were  prevented 
from  getting  other  insurance,  by  its  delay  in  acting. 
But  such  is  not  this  case.  Miller  &  Co.  kept  a  policy 
book,  and  made  a  daily  report  of  business  to  the  company. 
But  very  curiously  the  policy  book  showed  no  entry  what- 
ever of  the  assignment  of  Begg  &  Meany,  and  it  did  not 
appear  that  the  insurance  company  ever  knew  of  the  as- 
signment or  of  the  transfer  of  the  property  until  after  the 
fire.  This  neglect  was  not  the  neglect  of  the  company,  but 
of  the  insured  and  their  assignee,  who  knew  Miller  &  Co.'s 
position  with  regard  to  the  policy,  and  had  under  their 
very  eyes  the  notice  that  an  express  approval  was  required. 
The  head  office  of  the  company  was  in  the  city  of  Seattle, 
only  a  short  distance  from  the  publishing  company's  office, 
where  the  matter  could  have  been  settled  in  a  few  minutes. 
It  was  the  right  of  the  insurer  to  know  the  individual  hold- 
ing its  policy,  which  was  not  a  floating  promise  to  pay  into 
the  hands  of  any  holder  with  no  other  condition  than  loss 
of  the  property.  Moreover,  although  this  policy  was  issued 
in  December,  1888,  and  the  assignment  of  Bfegg  &  Meany 
was  dated  April  13, 1889,  not  even  then  nor  until  after  the 
fire,  June  6,1889,  was  there  any  offer  to  pay  the  premium. 
Miller  &  Co.,  as  was  mentioned,  had  advanced  the  premium 
to  the  company  and  charged  Begg  &  Meany.  Later  they 
charged  the  publishing  company,  and  after  the  tire  the  lat- 
ter paid  the  debt.  This  we  regard  as  making  no  change 
in  the  status  of  affairs.  It  was  not  in  any  sense  an  accept- 
ance of  the  premium  by  the  insurance  company,  which 
had  been  fully  paid  months  before.  Miller  &  Co.  at  that 
time  had  actually  ceased  to  be  the  agents  of  the  Cascade 
Company  for  any  purpose.  But  they  were  not  at  any  time 
agents  to  bind  the  company  by  any  act  or  statement  of 
theirs  in  connection  with  this  policy. 
This  aspect  of  the  case  makes  it  unnecessary  for  us  to 
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refer  to  many  other  features  of  it,  involving  numerous 
rulings  of  the  court,  and  the  charge  to  the  jury.  The  tes- 
timony of  plaintiff  was  uncontradicted,  so  that  defendant's 
motion  for  a  non-suit  raised  a  question  for  the  court  as 
to  whether  any  material  allegation  was  unsupported,  the 
answer  to  which  must  have  been  that  no  renewal,  revival 
or  reinstatement  of  the  policy  had  been  shown  after  the 
sale  of  the  insured  property  by  Begg  &  Meany,  based  on 
the  admission  that  Miller  &  Co.  were  the  real  insured  to 
an  indefinite  extent,  as  expressed  in  the  policy.  This 
would  have  sustained  the  motion,  and  the  non-suit  should 
have  been  allowed. 

In  considering  this  case,  although  the  industry  of  coun- 
sel presented  an  immense  array  of  cases,  we  have  not  seen 
it  to  be  necessary  to  found  our  decision,  so  far  as  the  last 
point  is  concerned,  upon  any  of  the  so-called  principles  of 
insurance  law  waivers.  Cases,  we  find,  can  be  cited  for 
the  waiving  of  nearly  or  quite  every  possible  clause  of  a 
policy,  but  upon  examination  it  will  be  discovered  that 
almost  every  case  of  this  kind  rests  upon  some  peculiar 
state  of  facts  of  its  own.  The  enforcement  or  non-enforce- 
ment of  a  policy  of  insurance,  although  a  purely  legal  mat- 
ter in  form,  is  rarely  without  its  equitable  features,  and  so, 
in  spite  of  the  strongest  prohibitions  contained  in  the  ex- 
press language  of  policies  against  many  things  on  the  pari 
of  the  insured,  if  the  agent  of  the  insurer  gets  knowledge 
of  them  there  must  be  a  prompt  cancellation  or  the  policy 
will  be  held  to  stand,  on  account  of  the  waiver.  But  here 
is  rather  a  case  of  agency  than  of  insurance.  The  policy, 
by  reason  of  the  knowledge  of  the  secretary  of  the  com- 
pany that  it  had  been  issued,  and  to  whom,  and  for  whose 
benefit,  was  good  for  want  of  objection ;  but,  by  the  assign- 
ment and  transfer  of  the  properly,  it  became  suspended 
and  of  no  effect,  until  application  was  made  to  revive  in  the 
hands  of  the  assignee  and  purchaser ;  not  an  application  to 
the  co-party  insured,  Miller  &  Co.,  but  to  the  company's 


HANSEN  V.  DOHERTY.  461 

Dec.  18fN).]  Opinion  of  the  Court— Andbbs,  C.  J. 

proper  officer.  For  want  "of  any  such  application  the 
policy  never  revived,  and  there  was  no  right  of  action 
upon  it. 

The  judgment  is  reversed,  with  direction  to  the  court 
below  to  sustain  the  motion  for  non-suit.  Costs  to  the 
appellant. 

Scott,  Hoyt  and  Dunbar,  JJ.,  concur. 

Anders,  C.  J.,  not  sitting. 


[No.  68.    Decided  December  19, 1890.] 

A.  M.  Hansen  and  J.  B.  Hansen,  Co-partners,  v. 

M.  J.  Doherty. 

ATTACHMKNT—DISCHAltaS— AFFIDAVITS— ORAL  TESTIMONY. 

Where  an  affidavit  in  attachment  alleges  that  the  '*  defendant  is 
about  to  assign,  secrete  and  dispose  of  his  property  with  intent  to 
delay  and  defraud  his  creditors,"  an  affidavit  in  support  of  a  motion 
to  discharge  the  attachment,  averring  that  the  defendant  is  not  *' about 
to  assign,  secrete  and  dispose  of  his  property  with  Intent  to  delay  and 
deAraud  his  creditors,"  raises  no  issue,  as  it,  in  effect,  admits  that  the 
defendant  is  about  to  do  any  one  of  the  acts  mentioned,  but  not  all  of 
them  ooujointly. 

Under  the  statutes  of  this  state  (Laws  1885-6,  p.  45,  2  32),  where  a  de- 
fendant in  attachment  has  made  a  motion  to  discharge  the  attachment 
upon  affidavit,  he  has  no  right  to  depart  from  that  mode  of  proof,  and 
introduce  oral  testimony  in  supi>ort  of  the  motion. 

Appeal  from  Superior  Courts  Pierce  County, 
The  facts  are  fully  stated  in  the  opinion. 

Toum  &  Likens,  for  appellants. 
A.  A.  Knight,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Anders,  C.  J. — This  action  was  brought  by  appellants 
against  appellee  to  recover  a  balance  alleged  to  be  due  on 
account  of  goods,  wares  and  merchandise  sold  and  deliv- 
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ered  by  the  former  to  the  latter.  An  affidavit  and  bond 
were  duly  filed,  and  a  writ  of  attachment  was  issued  on 
the  following  statutory  grounds  set  forth  in  the  affidavit: 
"That  the  defendant  is  about  to  convert  his  property  into 
money  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors.  The  said  defendant  is  about  to  assign, 
secrete  and  dispose  of  his  property  with  intent  to  delay 
and  defraud  his  creditors." 

The  defendant  applied  to  the  court  to  discharge  the  at- 
tachment for  the  alleged  reason  that  the  same  was  im- 
properly issued,  and,  in  support  of  his  motion,  filed  his 
own  affidavit  which  contains  this  allegation :  "And  says 
he  is  not  about  to  convert  his  property  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors; 
neither  is  he  about  to  assign,  secrete  and  dispose  of  his 
property  with  intent  to  delay  and  defraud  his  creditors, 
as  alleged  in  said  affidavit  of  J.  J.  Hansen."  In  addition 
to  the  above  affidavit,  the  defendant  was  permitted,  over 
plaintiff's  objection,  to  introduce  oral  testimony  on  the 
hearing  of  the  motion.  Having  heard  the  testimony  of 
the  witnesses  produced  on  both  sides,  the  court  made  an 
order  discharging  the  attachment,  whereupon  plaintiffs 
filed  a  motion  for  a  new  trial.  The  motion  was  overruled 
and  exception  duly  taken.  From  the  order  discharging 
the  attachment  the  plaintiffs  appeal  to  this  court. 

Counsel  for  appellants  claim  that  the  truth  of  the  alle- 
gations of  the  affidavit  for  attachment  was  not  controverted 
or  put  in  issue  by  the  motion  or  affidavit  of  defendant,  and 
that  the  attachment  should  therefore  have  been  sustained. 
In  this  we  think  counsel  are  correct.  The  denials  of  the 
traversing  affidavit  should  be  as  direct  and  positive  as  if 
the  affidavit  were  an  answer  to  a  complaint  in  an  ordinary 
action,  and  must  be  tested  by  the  same  rules  of  pleading. 
To  allege  that  the  defendant  is  not  about  to  assign,  secrete 
and  dispose  of  his  property  with  intent  to  delay  and  de- 
fraud his  creditors,  is,  in  effect,  to  admit  that  he  is  about 
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to  do  any  one  of  the  acts  mentioned,  but  not  all  of  them 
conjointly.  Such  a  denial  raised  no  issue,  and  the  attach- 
ment should  have  been  sustained  on  the  grounds  set  forth 
in  that  portion  of  plaintiff  ^s  affidavit  thus  attempted  to 
be  traversed. 

We  are  of  the  opinion  that  no  oral  testimony  should 
have  been  admitted  on  the  part  of  defendant,  for  the  rea- 
son that  there  was  no  issue  to  be  tried,  and  for  the  further 
reason  that  defendant,  having  made  his  motion  to  dis- 
charge upon  affidavit,  had  no  right  to  depart  from  that 
mode  of  proof.  We  do  not  think  our  statute  contem- 
plates that  the  defendant  in  attachment  may  support  his 
motion  to  discharge  both  by  affidavits  and  oral  testimony. 
Laws  1885-6,  p.  45,  §  32.  When  the  motion  is  made  upon 
affidavits,  the  hearing  should  be  had  upon  affidavits  and 
counter  affidavits.  And  such  is  the  usual  practice.  But 
it  would  seem  that  the  above  is  not  the  only  course  open 
to  the  defendant.  Should  he  not  desire  to  use  affidavits 
on  the  hearing,  we  see  no  reason  why  he  may  not  set  forth 
specifically  in  his  notice  and  motion  the  facts  showing 
wherein  the  attachment  was  improperly  issued,  and 
prove  the  same  by  the  testimony  of  witnesses  before  the 
court.  The  plaintiff  would  then  be  at  liberty  to  support 
his  original  affidavit  in  like  manner. 

The  order  of  the  court  below  discharging  the  attach- 
ment is  reversed,  and  the  attachnent  proceedings  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

HoYT,  Dunbar,  Stiles  and  Scott,  JJ.,  concur. 
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26*  833, 

H.  E.  Morgan  v.  Frank  Morley. 


NEGLiaENCE— DEFECTIVB    ROADWAY — WHABVBS. 

In  an  action  for  damafires  for  injuries  resultinur  from  the  neffllgrent 
oonstrnotion  and  maintenance  of  a  wharf,  where  the  complaint  al- 
leged that  the  right  and  privilege  to  construct  and  maintain  said 
wharf  "  in  and  upon  Tyler  street/'  had  been  given  by  an  ordinanoei 
of  the  city  of  Port  Townsend,  and  also  contained  allegations  showing 
that  where  the  wharf  was  built,  and  the  plaintiff  injured,  was  not 
**  in  and  upon  Tyler  street,''  but  about  one  hundred  feet  from  the 
land  of  Tyler  street  and  out  over  the  water,  the  complaint  states 
facts  sufficient  to  charge  the  defendant,  and  not  the  city,  with  the 
duty  of  maintaining  the  wharf  in  proper  condition  for  travel. 

Plaintiff  brought  an  action  to  recover  damages  for  injuries  al- 
leged to  have  been  sustained  by  reason  of  the  negligent  construction 
and  maintenance  of  a  wharf  in  a  certain  street.  The  special  find- 
ings of  fact  showed  that  the  said  street  was  73  feet  wide;  that  by  an 
ordinance  of  the  city  the  defendant's  grantor  had  been  given  the 
right  to  erect  and  maintain  a  wharf  for  a  distance  of  15  feet  on  each 
side  of  the  center  of  said  street;  that  the  defendant's  grantor  when 
building  the  roadway  for  said  wharf,  extended  the  planks  to  IM 
feet  from  the  center  of  said  street,  except  one  plank,  which  was  4 
inches  shorter,  and  put  a  guard  rail  alongside  of  the  roadway;  that 
subsequently  the  persons  who  were  in  possession  of  the  land  on 
each  side  of  said  street,  removed  the  railing  and  planked  over  the 
intervening  space  on  each  side  of  said  roadway,  except  at  the  point 
where  the  plank  was  short,  thus  leaving  a  small  opening  in  the 
roadway  or  street,  which  was  16A  feet  from  the  center  line  of  said 
street ;  that  plaintiff  while  walking  along  said  roadway,  in  the  exer- 
cise of  due  care,  was  injured  by  stepping  into  said  opening.  Held, 
that  the  negligence,  if  any,  in  leaving  the  hole,  was  not  the  negli* 
gence  of  defendant  or  his  grantor. 

Appeal  from  Superior  Court,  Jefferson  County. 

Action  by  Frank  Morley  against  H.  E.  Morgan,  for 
damages  for  injuries  due  to  defendant's  negligence  in  con- 
structing, maintaining  and  operating  a  certain  wharf  in 
and  upon  Tyler  street,  in  the  city  of  Port  Townsend,  State 
of  Washington.  The  trial  court  found  the  facts  substan- 
tially as  follows :  That  Tyler  street,  in  the  center  of  which 
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said  wharf  is  located,  is  73  feet  wide,  and  the  ordinance  of 
the  city  of  Port  Townsend  granting  to  defendant's  grantor 
the  right  to  erect  and  maintain  said  wharf,  limited  said 
right  or  franchise  to  a  distance  of  15  feet  on  each  side  of 
the  center  of  said  street;  that  the  hole  or  crack  where 
plaintiff  was  injured  is  16A  feet  from  the  center  of  said 
Tyler  street;  that  the  roadway  of  said  wharf, at  the  point 
where  plaintiff  was  injured,  was  closely  and  substantially 
planked  more  than  thirty  feet  wide;  that  defendant's 
grantor,  when  he  built  the  roadway,  extended  the  planking 
out  16A  feet,  instead  of  15  feet,  on  each  side  of  the  center 
of  the  street;  that  one  of  the  planks  in  said  roadway  was 
about  4  inches  shorter  than  the  others;  that  subsequently 
the  persons  who  were  in  possession  of  the  land  on  each 
side  of  the  street,  planked  the  intervening  space  on  each 
side  of  said  roadway,  joining  the  planking  on  said  road- 
way, except  at  the  point  where  the  plank  was  short,  and 
removed  the  guard  rail  along  said  roadway ;  and  that 
plaintiff  was  injured,  without  fault  on  his  part,  by  step- 
ping into  said  hole  between  the  planks  on  said  wharf. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Calhoun  &  Colemany  for  appellant. 
Hays  &  Plumleyy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant's  objection  to  the  sufficiency  of 
the  complaint  is  not  well  taken.  It  is  true  that  the  sec- 
ond paragraph  of  the  complaint  alleges  that  tlie  "  right 
and  privilege  to  construct  and  maintain  said  wharf  in 
and  upon  said  Tyler  street"  had  been  given  by  ordinance, 
etc.,  but  the  allegations  which  show  where  the  wharf  was 
actually  built  and  where  the  accident  happened  make  it 
clear  so  far  as  the  complaint  is  concerned  that  the  part  of 
the  wharf  where  the  plaintiff  was  injured  was  not  "in  and 
upon  Tyler  street,"  but  about  one  hundred  feet  from  the 
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land  of  Tyler  street,  and  out  over  the  water.  If  the  facts 
exactly  corresponded  to  the  complaint,  therefore,  perhaps 
this  judgment  might  stand.  But  it  seems  from  the  testi- 
mony and  the  findings  that,  in  fact,  the  wharf  was  "  in 
and  upon"  Tyler  street,  at  the  point  where  the  hole  which 
caused  the  injury  was,  and  this  cast  upon  the  city  of  Port 
Townsend  the  duty  of  seeing  that  it  was  maintained  in 
proper  condition  for  travel.  2  Dill.  Mun.  Corp.  (4th  ed.), 
§  1012;  Fowler  v.  Strawberry  Hill,  74  Iowa,  644;  Hutchinson 
V,  Olympia,  2  Wash.  T.  314;  Charter  of  Port  Townsend 
(Laws  1881,  p.  134,  g  93). 

Perhaps,  if  this  structure  had  been  maintained  merely  as 
an  approach  to  the  wharf  in  the  condition  in  which  it  was 
originally  built,  thirty-two  feet  wide,  the  defendant  might 
have  been  held  liable  for  the  injury.  But  he  did  not  con- 
struct the  wharf.  Eisenbeis  constructed  it;  and  at  the  time 
of  its  construction,  even  though  it  were  two  feet  and  over 
wider  than  the  ordinance  permitted,  it  had  a  sufficient 
guard  rail  which  would  have  prevented  this  accident.  But 
Tyler  street  was  seventy-three  feet  wide,  and  soon  after  the 
wharf  was  built  people  began  to  build  upon  and  occupy  the 
property  along  the  street  and  wharf.  The  front  of  the 
buildings  so  erected  was  over  twenty  feet  from  the  outer 
edge  of  the  wharf,  and  the  owners  planked  out  over  the  in- 
tervening space  on  the  wharf  level  and  removed  the  guard 
rail,  so  that  a  solid  roadway  was  made  from  side  to  side  of 
the  seventy-three  foot  street,  and  the  whole  came  thus  to 
be  used  as  a  public  street.  It  was  as  a  public  street  that 
plaintiff  was  passing  over  it;  otherwise,  he  would  have  had 
no  right  there,  unless  business  connected  with  the  wharf 
gave  him  a  license  to  walk  upon  it,  which  was  not  alleged 
or  proven.  Morgan  acquired  the  wharf  from  Eisenbeis, 
presumably  after  the  planking  by  abutting  owners,  the  re- 
moval of  the  guard  rail,  and  the  use  of  that  part  of  the 
wharf  as  a  public  street.  Taking  it  at  that  time  and  under 
those  circumstances  he  acquired  nothing  but  the  thirty  feet 
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granted  by  the  ordinance,  which  did  not  include  the  hole 
at  all  and  he  was  under  no  duty  to  look  after  it  at  all. 
The  city,  either  by  positive  requirement  or  permissive 
license,  had  caused  the  abutting  property  owners  to  plank 
out  to  the  wharf,  and  the  negligence,  if  any,  in  leaving 
the  hole  was  thus  not  the  negligence  of  either  Eisenbeis 
or  Morgan. 

Sundry  items  of  damage  seem  to  have  been  allowed  by 
the  court,  which  were  unsupported  by  evidence,  but  it  is 
not  necessary  to  pass  upon  them. 

The  judgment  must  be  reversed,  with  instructions  to 
the  court  below  to  dismiss  the  action,  and  it  is  so  ordered. 
Costs  to  the  appellant. 

Anders,  C.  J.,  and  Hoyt,  Dunbar  and  Scott,  JJ., 
concur. 


[No.  82.    Decided  December  19,  1890.] 

Installment  Building  and  Loan  Company  v.  J.  W. 

Wentworth. 

mechanics'  IiIBN— notice — FORECLOSURE— JURY  TRIAL. 

In  a  suit  to  foreclose  a  mechanics'  Hen  against  the  **  Installment 
Building  and  Loan  Company,"  for  material  furnished  the  corporation 
itself,  it  is  an  immaterial  variance  ivhere  the  notice  of  claim  of  lien 
offered  in  evidence  described  the  corporation  as  the  **  Installment 
Building  and  Loan  Association." 

The  foreclosure  of  a  mechanics'  lien  being  a  proceeding  properly 
cognizable  in  a  court  of  equity,  the  defendant  in  such  a  suit  cannot,  by 
setting  up  a  claim  for  damages  for  breach  of  contract,  demand  a  trial 
by  jury,  although  the  statutes  of  this  state  give  him  the  right  to  inter- 
pose such  legal  defense. 

Appeal  from  Superior  Court y  Clarke  County, 

Action  by  John  W.  Wentworth  against  the  Installment 
Building  &  Loan  Company  to  foreclose  a  mechanics'  lien. 
Defendant  answered  by  general  denial,  setting  up  also  the 
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insufficiency  of  the  lien  notice,  and  plaintiflF's  failure  to 
complete  his  contract,  and  setting  out  its  counter  claim  for 
damages.  Plaintiff  filed  his  reply,  admitting  the  contract 
substantially  as  alleged  in  defendant's  answer,  but  deny- 
ing generally  all  other  allegations.  On  this  issue  thus 
joined  defendant  demanded  a  jury  trial,  which  was  de- 
nied. Trial  by  the  court  and  judgment  against  defend- 
ant, from  which  judgment  defendant  appeals. 

Green  &  Kingy  for  appellant. 
Coovert  &  Miller,  for  appellee. 

A  misnomer  w^ill  not  prevent  a  recovery  against  a  cor- 
poration in  its  true  name,  provided  its  identity  with  that 
intended  by  the  parties  be  assured  in  the  pleadings  and 
apparent  in  the  proof.  Souhegan  Factory  v.  McConihe,  7 
N.  H.  309;  Dutchess  Cotton  Mfg.  Co.  v.  Davis,  14  Johns.  238; 
7  Am.  Dec.  459 ;  Hammond  v.  Shepherd,  29  How.  Pr.  188 ; 
Phillips,  Mech.  Liens,  §  34G. 

A  party  is  not  entitled  as  a  matter  of  right  to  a  trial  by 
jury  of  an  action  to  foreclose  a  mechanics'  lien,  it  being  a 
proceeding  in  equity;  and  the  granting  or  refusing  of  a 
jury  trial  in  such  cases  being  entirely  within  the  discre- 
tion of  the  court.  Cumow  v.  Mining  Co.,  68  Cal.  262;  So- 
ciete  Francaise  v.  Selheinwr,  57  Cal.  623. 

When  a  court  of  equity  once  acquires  jurisdiction  of  a 
cause  for  any  purpose,  it  retains  it  for  all  purposes,  and 
proceeds  to  final  determination  of  all  matters  in  issue,  1 
Pom.  Eq.,  §§  181,  183,  231-242;  Oelrich  v.  Spain,  15  Wall. 
211;  Hamilton  V.  Cummings,  1  Johns.  Ch.  517;  Hawley  \\ 
Cramer,  4  Cow.  717;  Ratlibonev.  Warren,  10  Johns.  587; 
Bradley  v.  Bosley,  1  Barb.  Ch.  125;  Keeton  v.  Spradling,  13 
Mo.  321 ;  Mays  v.  Taylor,  7  Ga.  238;  MaHin  v.  Tidwell,  36 
Ga.  332. 

The  opinion  of  the  court  was  delivered  by 

IIoYT,  J. — Plaintiff  sought  to  foreclose  a  lien  for  mate- 
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rial  furnished  and  labor  done  for  defendant  in  the  con- 
struction of  a  dwelling  house  on  the  land  of  the  defend- 
ant. Defendant  in  its  answer,  among  other  things,  set  up 
a  claim  for  damages  for  breach  of  the  contract  by  the 
plaintifif. 

In  the  notice  of  claim  of  lien  the  defendant  corporation 
was  described  as "  Installment  Building  and  Loan  Asso- 
ciation," whereas,  in  fact,  its  true  name  was"  Installment 
Building  and  Loan  Company."  The  notice  of  claim  of 
lien  is  attacked  on  the  ground  of  this  variance  between  it 
and  the  pleadings  and  proofs.  We  do  not  think  that  the 
variance  was  material.  The  corporation  itself  was  mak- 
ing the  improvement  and  could  not  have  been  misled  by 
the  slight  error  in  stating  its  name.  The  case  might  be 
different  if  the  property  of  the  corporation  was  sought  to 
be  charged  for  an  improvement  for  which  it  had  not  con- 
tracted. 

The  defendant  demanded  a  trial  by  jury  upon  the  issues 
raised  by  its  answer  and  the  reply  thereto.  This  was  re- 
fused by  the  court,  and  its  action  in  so  doing  is  relied  upon 
as  cause  of  reversal.  That  the  foreclosure  of  a  mechanics' 
lien  is  properly  cognizable  in  a  court  of  equity  is  not  denied, 
but  it  is  contended  that  as  the  defendant  had  a  right  under 
our  statute  to  interpose  a  legal  defense,  that  all  rights  inci- 
dent to  such  legal  defense  and  the  issues  made  thereon  went 
with  it,  including  that  of  a  trial  by  jury.  With  this  con- 
tention we  cannot  agree.  A  court  of  equity  having  once 
obtained  jurisdiction  of  the  cause  will  retain  it  until  final 
determination.  1  Pom.  Eq.  Jur.,  ?§  181,  183;  Rathhone  r. 
Warren,  10  Johns.  587;  Martin  v.  Tidwell,  36  Ga.  332.  The 
circumstance  that  in  the  progress  of  the  cause  an  issue  of 
fact  was  made  that  would  ordinarily  be  triable  by  a  jury 
cannot  change  this  rule.  It  is  true,  as  claimed  by  the  ap- 
pellant, that  a  plaintiff  cannot,  by  joining  a  legal  with  an 
equitable  cause  of  acton,  deprive  a  defendant  of  his  right 
to  a  jury  trial.  But  that  does  not  aid  the  appellant  in  his 
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contention;  on  the  contrary,  from  like  reasoning  it  would 
seem  to  follow  that  a  defendant,  by  voluntarily  bringing 
a  law  question  into  the  case,  could  not  prevent  a  plaintiflF 
from  having  his  equitable  cause  proceed  to  a  determina- 
tion according  to  the  rules  applicable  to  such  cases.  De- 
fendant in  the  case  at  bar  could  have  maintained  a  sep- 
arate action  for  its  alleged  damages,  and  if  instead  of 
doing  so  it  saw  fit  to  plead  them  in  a  cause  in  equity,  it 
could  not  thereby  change  the  rule  of  procedure  applica- 
ble to  such  cause. 

The  transcript  presents  other  questions  that  might  be 
material  and  worthy  of  consideration  on  this  appeal,  but 
as  they  do  not  go  to  the  jurisdiction  of  the  court,  and 
have  not  been  raised  or  argued  by  counsel,  we  do  not 
feel  called  upon  to  discuss  them. 

The  judgment  and  decree  of  the  superior  court  must  be 
affirmed,  and  it  will  be  so  ordered. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ., 
concur. 
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MECHANICS'   LIENS— NOTICK— VERIFICATION. 

Under  §  1961,  Code  Wash.  T.,  providing  that  the  notice  of  me- 
chanic's lien  shaU  contain  a  statement  of  the  demand  after  deduct- 
ing aU  just  credits  and  offsets,  and  also  a  statement  of  the  terms 
and  conditions  of  the  contract,  a  lien  notice  is  defective  which 
states  that  the  work  was  performed  and  the  material  ftirnished 
under  a  subcontract,  but  which  does  not  purport  to  contain  a  state- 
ment of  the  terms  and  conditions  of  the  contract. 

In  certifying  the  verification  of  a  lien  notice  the  notary  must  im- 
press his  official  seal  thereon,  as  such  notice  is  not  primarily 
intended  for  use  in  court,  and  is  therefore  not  within  the  exception 
provided  by  §  5,  Session  Laws  1889-90,  p.  474. 
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Appeal  from  Superior  Courts  King  County. 

Action  to  foreclose  a  mechanic's  lien  claimed  by  plaint- 
iff upon  a  certain  building  in  the  city  of  Seattle,  State  of 
Washington,  known  as  the  Winehill  building.  The  plain t- 
iflF  was  a  subcontractor  under  the  defendants  Charles  R. 
Brown  and  Isaac  Percival,  who  were  contractors  with  Gus- 
tave  Winehill  and  Henrietta  Winehill,  the  owners  of  said 
building,  for  the  erection  thereof.  To  the  amended  com- 
plaint in  this  action  Gustave  and  Henrietta  Winehill  in- 
terposed separate  demurrers,  which  were  sustained,  and 
plaintiff  declining  to  plead  further,  judgments  were  ren- 
dered in  favor  of  the  defendants  Gustave  and  Henrietta 
Winehill  for  their  costs.    Plaintiff  appeals  to  this  court. 

Chaa,  F.  Fishback,  for  appellant. 

Lewis  &  Gilmany  for  Gustave  and  Henrietta  Winehill, 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  to  foreclose  a  mechanic's 
lien.  The  defendants  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  question  was  as  to  the  sufficiency  of 
the  lien  notice,  which  the  lower  court  held  to  be  invalid, 
and  sustained  the  demurrer.  The  plaintiff  appeals  to 
this  court.  The  notice,  a  copy  of  which  was  set  forth  in 
the  complaint,  is  as  follows: 

"  State  of  Washington,  county  of  King — ss.  Fred.  G. 
Grates,  claimant,  vs.  Isaac  Percival  and  Charles  Brown, 
debtors,  and  Gustave  Winehill,  owner.  Claim  for  lien. 
Notice  is  hereby  given  that  Fred.  G.  Gates  performed  work 
and  labor  for  the  debtors  above  named,  in  the  construction 
of  a  certain  building  located  on  the  southwest  corner  of 
South  Third  and  Main  streets,  upon  a  plat  of  the  town 
[now  city]  of  Seattle,  in  King  county,  Washington,  known 
as  the  '  Winehill  Building,'  and  furnished  material  to  be 
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used,  and  which  was  used,  in  the  construction  of  said 
building;  that  at  the  time  said  w^ork  and  labor  was  per- 
formed, the  said  Isaac  Percival  and  Charles  Brown  were 
in  the  employ  of  GustaveWinehill, owner  above  named,  in 
the  capacity  of  contractors  in  and  about  the  construction 
of  said  building;  that  the  said  Fred.  G.  Gates  commenced 
to  perform  said  labor  and  to  furnish  said  material  on  said 
building  on  or  about  September  30, 1889,  and  labored  con- 
tinuously up  to  January  5, 1890,  and  that  claimant  ceased 
to  perform  said  labor  thereon,  and  to  furnish  said  material, 
on  January  5, 1890;  that  in  the  performance  of  said  labor 
the  claimant  acted  as  subcontractor  under  the  said  Isaac 
Percival  and  Charles  Brown,  and  was  to  receive,  and  the 
said  Percival  and  Brown  agreed  to  pay  the  claimant,  for 
the  labor  done  and  furnished  upon  said  building  and  ma- 
terial furnished  by  and  used  in  the  construction  of  said 
building,  the  sum  of  fifteen  hundred  and  ninety-seven 
dollars;  that  after  deducting  all  just  credits  and  offsets 
there  remained  due  and  owing  to  the  claimant,  for  and  on 
account  of  said  labor  performed  and  furnished  and  the 
material  used  and  furnished  in  the  construction  of  the  said 
building,  the  sum  of  fifteen  hundred  and  ninety-seven  dol- 
lars, for  which  amount  the  said  Fred.  G.  Gates  claims  a 
lien  upon  the  building  aforesaid.  F.  G.  Gates,  Claimant. 
"  State  of  Washington,  county  of  King — ss.  Fred.  G. 
Gates,  being  first  duly  sworn,  deposes  and  says  that  he  has 
read  the  above  and  foregoing  claim  for  a  lien,  knows  the 
contents  thereof,  and  that  he  believes  the  same  to  be  just. 
Fred.  (t.  Gates.  Subscribed  and  sworn  to  before  me 
this  11th  day  of  March,  1890.  Vim^e  H.  Faben,  Notary 
Public  in  and  for  Washington;  residing  at  Seattle,  Wash." 

It  appears  by  the  complaint  that  the  plaintiflf's  subcon- 
tract, upon  which  his  lien  was  founded,  was  to  perform  all 
the  mason  and  brick  work  on  the  building,  and  furnish  all 
the  materials  therefor,  for  the  sum  of  $10,500;  that  he  fur- 
nished the  materials  and  performed  the  labor  accordingly, 
and  was  paid  thereon  $8,903,  leaving  a  balance  due  him 
of  $1,597,  for  which  he  filed  the  lien  in  question.  Code, 
g  19G1,  provides  that  the  lien  notice  shall  contain  a  state- 
ment of  the  demand  after  deducting  all  just  credits  and  off- 
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sets,  and  also  a  statement  of  the  terms  and  conditions  of 
the  contract,  if  any.  Appellant  urges  that  the  notice 
aforesaid  is  a  sufficient  compliance  with  the  statute;  that 
it  is  only  necessary  to  set  out  the  amount  which  is 
claimed  to  be  due.  He  cites  us  to  Ainslie  v.  Kohn,  16 
Or.  363,  where  the  Oregon  court  decided  that  it  was  not 
necessary  to  set  forth  an  itemized  statement,  but  only  the 
amount  remaining  unpaid.  This  decision  was  founded 
upon  a  statute,  however,  which  did  not  contain  the  provis- 
ion that  the  terms  and  conditions  of  the  contract  should  be 
stated  in  the  notice,  and  consequently  has  but  little,  if  any, 
bearing  here.  Appellees  contend  that  the  notice  should 
not  only  contain  the  full  amount  of  contract  price  and  the 
sum  claim  to  be  unpaid,  but  that  it  should  also  set  out 
an  itemized  statement  of  the  account,  and  he  cites  us  to 
McWUliams  v.  AUan,  45  Mo.  573,  which  appears  to  have 
been  founded  upon  a  statute  requiring  a  "just  and  true 
account  of  the  demand  due  after  all  just  credits  had  been 
given  "  to  be  stated  in  the  lien  notice.  Our  statute  uses 
the  word  "statement"  where  the  Missouri  statute  uses  the 
word  "account."  Appellees  maintain  that  these  words 
express  the  same  thing,  and  the  case  cited  seems  to  treat 
them  as  synonymous.  The  notice  should  certainly  contain 
a  statement  of  the  terms  and  conditions  of  the  contract,  if 
founded  upon  an  express  contract,  and  if  upon  an  implied 
one  then  a  statement  of  the  full  amount,  and  what  for;  if 
for  different  things,  such  as  labor  and  materials,  then  the 
amount  claimed  for  each,  and  in  all  cases  a  statement  of 
what  has  been  paid  to  the  claimant  thereon.  We  do  not 
decide  that  it  is  necessary  to  give  an  itemized  statement 
in  the  notice  where  tbe  contract  or  claim  can  be  fairly  un- 
derstood without  it.  It  would  be  a  better  and  safer  practice 
so  to  do,  however,  especially  where  the  lien  is  claimed  by 
any  one  other  than  the  original  contractor.  The  lien  notice 
in  this  case  is  clearly  defective,  as  it  does  not  purport  to 
contain  a  statement  of  the  terms  and  conditions  of  the 
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contract,  while  it  does  state  that  the  work  was  performed 
and  material  furnished  under  a  subcontract.  It  appears 
by  the  complaint  that  the  contract  was,  in  fact,  a  very 
difierent  one  from  that  which  would  be  inferred  from  the 
notice.  Instead  of  giving  any  correct  intimation  of 
what  the  claimant's  contract  really  was,  the  notice  was  in 
effect  misleading. 

Appellees  also  claim  that  the  notice  is  invalid  for  other 
reasons;  but  as  the  determination  of  the  above  disposes  of 
the  action,  it  is  unnecessary  to  discuss  them.  The  court 
deems  it  advisable,  however,  to  decide  one  additional  mat- 
ter, and  that  it  is  with  reference  to  the  omission  of  the 
notary  to  attest  the  verification  of  the  notice  by  the  im- 
pression of  his  official  seal  thereon.  Appellant  argues  that 
the  notary  was  not  required  to  use  his  seal  in  certifying  to 
such  a  verification;  that  it  is  within  the  exception  pro- 
vided by  §  5  of  the  act  to  be  found  at  page  474,  Session 
Laws  1889-90.  But  it  appears  to  us  otherwise.  The  notice 
was  not  primarily  intended  for  use  in  court  or  in  any  ju- 
dicial proceeding,  but  to  obtain  and  preserve  the  lien.  The 
fact  that  it  might  be  used  in  court,  or  was  so  used,  subse- 
quently, would  not  bring  it  within  the  exception  any  more 
than  it  would  a  deed  or  a  mortgage,  and  consequently  the 
seal  should  have  been  impressed,  to  have  given  the  certi- 
fication of  the  oath  required  any  validity.  We  agree  with 
appellant's  contention  that  the  lien  laws  should  receive  a 
liberal  construction,  and  be  aided  by  every  reasonable  in- 
tendment to  carry  out  the  purposes  for  which  they  were 
designed ;  but  this  rule  of  construction  or  interpretation 
will  not  justify  a  court  in  going  to  the  extent  of  nullifying 
plain  provisions  of  the  statutes,  which  presumably  the 
legislature  held  to  be  essential,  or  they  would  not  have 
been  incorporated  in  the  laws.  The  judgment  is  affirmed. 

Anders,  C.  J.,  and  Stiles,  Hoyt  and  Dunbar,  JJ., 
concur. 
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[No.  117.    Decided  December  19. 1890.] 

John  F.  Terry  and  J.  B.  Alexander,  Jr.,  v.  Harrison 
Clothier  and  J.  E.  Smith,  Administratorsy  et  al. 

decedent's  estate— setting  aside  sale— parties. 

Objections  to  the  confirmation  of  saleof  adecendent'sreal  estate  can 
be  made  only  by  parties  interested  in  the  estate. 

Appeal  from  Superior  Courty  Skagit  County. 

This  was  an  action  originally  brought  by  Caroline  Ball, 
personally,  and  as  guardian  of  her  infant  children,  together 
with  J.  F.  Terry  and  J.  B.  Alexander,  Jr.,  as  co-plaintififs, 
against  Harrison  Clothier  and  J.  E.  Smith,  administrators 
of  the  estate  of  Jesse  B.  Ball,  deceased,  the  husband  of  said 
Caroline,  and  J.  E.  Millett  and  Charles  von  Pressentin,  as 
defendants,  to  set  aside  and  vacate  the  sale  of  the  land  of 
said  intestate,  made  under  the  order  of  the  probate  court 
by  the  said  Clothier  and  Smith,  administrators,  as  fraudu- 
lent and  void.  After  said  original  complaint  was  filed, 
Caroline  Ball  directed  that  her  name  and  that  of  her  wards 
be  dropped  from  the  suit;  whereupon  the  other  plaintiffs, 
J.  F.  Terry  and  J.  B.  Alexander,  filed  an  amended  com- 
plaint, making  Caroline  Ball  and  her  wards  co-defendants 
with  those  previously  joined.  The  amended  complaint  al- 
leged that  the  attorneys  of  plaintifiFsattended  at  the  probate 
court,  within  the  time  limited  by  law  for  the  purpose  of 
putting  on  an  increased  bid  of  ten  per  cent.,  exclusive  of 
expenses  of  a  new  sale,  upon  the  price  bid  at  the  fraudulent 
sale  of  the  land,  and  for  the  purpose  of  objecting  to  the 
confirmation  of  said  sale,  and  were  prevented  from  so  doing 
by  the  probate  judge  purposely  absenting  himself  from  his 
office, to  preventsuch  objection  to  thefraudulent  sale  being 
made;  and  that  plaintiffs  were  able,  ready  and  willing  at 
the  time  last  mentioned  to  pay  said  increased  sum  for  said 
land.  Demurrer  to  the  amended  complaint  sustained,  and 
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plaintiffs  electing  to  stand  upon  the  complaint,  the  court 
gave  judgment  dismissing  the  action,  from  which  judg- 
ment plaintiffs  appeal. 

Sinclair,  Waugh  &  Payne,  and  Strudwich,  Peters  &  CoUinSy 
for  appellants. 

Roiiald  &  Piles,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — It  appears  from  the  complaint  in  thiscase 
that  the  plaintiffs  were  not  parties  interested  in  the  estate. 
No  one  else  has  a  right  to  object  to  a  confirmation  of  sale. 
This  being  true,  the  complaint  did  not  state  facts  to  con- 
stitute a  cause  of  action,  and  the  demurrer  was  properly 
sustained.  Other  questions  were  raised  in  the  case,  but 
as  the  judgment  of  this  court  sustaining  the  demurrer  on 
this  point  disposes  of  the  case,  it  is  not  necessary  to  enter 
into  their  discussion. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Anders,  C.  J.,  and  IIoyt,  Stiles  and  Scott,  JJ., 
concur. 


[No.  128.    Decided  December  19, 1830.] 
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Under  the  Code  Wash.  T.,  §  1444,  the  probata  court  had  jaris- 
diction  to  grant  administration  upon  a  decedent's  estate,  though  the 
petition  therefor  showed  that  there  was  no  personal  property  in  the 
territory,  and  no  creditors  of  the  estate,  and  that  the  decedent's 
estate  was  in  course  of  administration  in  another  slate;  and,  where 
there  was  no  personal  property,  it  was  proper  to  order  sale  of  the 
real  estate  to  pay  the  expenses  of  administration  and  taxes  assessed 
against  the  real  estate  after  the  death  of  the  decedent,  although  no 
other  debts  were  proved. 
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Appeal  from  Superior  Court,  King  County. 

Action  by  Griffith  Davies  against  the  defendants  to 
have  a  deed  from  the  Territory  of  Washington  to  Thad- 
deus  Hanford  adjudged  not  to  affect  the  title  of  certain 
premises,  and  to  have  a  deed  from-Thaddeus  Hanford  to 
Frank  Hanford  covering  said  premises  decreed  void,  and 
that  defendants  be  enjoined  from  setting  up  any  claim 
of  title  under  said  deeds.  The  trial  court  made  the  fol- 
lowing findings  of  facts: 

"  1.  That  on  or  about  the  3d  day  of  August,  1873,  in 
the  city  and  county  of  San  Francisco,  California,  Lumley 
Franklin  died,  leaving  a  last  will  and  testament.  Said  will 
was  duly  probated  in  the  probate  court  in  the  city  and 
county  of  San  Francisco,  California.  That  said  Lumley 
Franklin  died  seized  of  the  lands  described  in  plaintiffs 
complaint  in  paragraph  two,  to  wit:  'Commencing  at  a 
stake  in  the  south  boundary  line  of  E.  Hanford's  donation 
claim  one  hundred  and  sixty  rods  east  of  the  southeast 
corner  of  said  donation  claim,  thence  east  eighty  rods, 
thence  north  forty  rods,  thence  west  eighty  rods,  thence 
south  forty  rods  to  the  place  of  beginning,  containing 
twenty  acres.'  That  on  the  8th  day  of  August,  1887,  W. 
Finley  Hall  was  duly  appointed  by  the  probate  court  of 
King  county.  State  of  Washington  (then  Territory  of 
Washington),  administrator  with  the  will  annexed. 

"2.  That  on  the  26th  day  of  March,  1888,  said  probate 
court  of  King  county  duly  ordered  sale  of  said  lands  to 
pay  the  expenses  of  administration  and  the  taxes  due  upon 
the  estate  of  said  Lumley  Franklin.  And  that  at  said  sale 
Griffith  Davies,  the  plaintiff  herein,  became  the  purchaser 
thereof  for  the  sum  of  $2,650,  and  the  said  W.  Finley  Hall, 
administrator,  etc.,  duly  executed  and  delivered  his  deed, 
bearing  date  the  28th  day  of  May,  1888,  to  said  Griffith 
Davies  for  said  land,  which  said  deed  is  duly  recorded  in 
the  office  of  the  county  auditor  in  and  for  King  county,  on 
the  31st  day  of  May,  1888,  in  volume  51  of  deeds,  page 
323.  And  that  thereupon  the  said  Griffith  Davies  entered 
into  peaceable  possession  of  said  land,  and  since  then  and 
now  is  the  owner  of  and  in  possession  of  said  land. 
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"  3.  That  on  £he  14th  day  of  October,  1878,  George  D. 
Hill,  treasurer  of  King  county,  State  of  Washington  (then 
Territory  of  Washington),  executed  and  delivered  to  Thad- 
deus  Hanford,  one  of  the  above  named  defendants,  a  tax 
deed  inter  alia  the  following  described  real  estate:  *In 
Hanford's  claim,  twenty  acres,'  for  taxes  assessed  on  said 
twenty  acres  for  the  year  1875,  and  assessed  to  *  Lumley 
Franklin/  The  said  deed  was  duly  recorded  in  the  office 
of  the  auditor  of  King  county  on  the  25th  day  of  Novem- 
ber, 1878,  in  volume  16  of  deeds,  page  271.  That  on  the 
17th  day  of  December,  1885,  said  Thaddeus  Hanford,  by 
his  deed,  duly  conveyed  to  Frank  Hanford,  one  of  the  above 
named  defendants,  *  twenty  acres  in  the  E.  Hanford  dona- 
tion land  claim,'  described  in  said  deed  to  said  twenty  acres 
by  metes  and  bounds.  That  said  deed  was  duly  recorded 
in  the  office  of  the  auditor  of  King  county  on  the  13th 
day  of  March,  1886,  in  volume  36  of  deeds,  page  794. 

"  4.  That  said  tract  of  land  was  and  is  an  unbroken  body 
of  land,  never  laid  off  in  lots  or  blocks,  and  never  improved 
or  cultivated,  except  as  herein  found.  That  said  Thaddeus 
Hanford  did  a  small  amount  of  slashing  on  said  land,  and 
after  the  sale  thereof  to  Griffith  Da  vies,  the  plaintiff  herein 
as  above  found,  said  Frank  Hanford  caused  a  small  cabin 
to  be  erected  thereon,  which  said  cabin  was  unoccupied. 
That  on  the  delivery  of  the  deed  of  W.  Finley  Hall  to 
Griffith  Davies,  as  above  stated,  the  said  Griffith  Davies 
entered  upon  said  land  and  took  possession  of  said  vacant 
cabin  and  placed  a  man  therein,  and  has  since  then  and 
now  has  said  cabin  occupied.  And  said  Griffith  Davies 
also  from  said  time  has  improved  said  land.'' 

Judgment  was  rendered  thereon  for  plaintiff,  and  de- 
fendants appeal  to  this  court. 

Howe  &  Corson,  for  appellants. 

Thomas  Burke,  and  Junius  Rochester  {Andreiv  Woods,  of 
counsel),  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiff,  for  his  cause  of  action,  alleged, 
among  other  things,  that  he  was  the  owner  and  in  posses- 
sion of  a  certain  described  piece  of  real  estate.    That  de- 
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fendants  had  caused  to  be  recorded  certain  deeds  pur- 
porting to  cover  the  same,  and  were  asserting  rights  there- 
under, and  thereby  injuring  plaintiff's  title.  In  the  pro- 
gress of  the  trial,  plaintiff  put  in  evidence  a  record  of 
certain  proceedings  had  in  the  probate  court  of  King 
county,  culminating  in  a  sale  of  the  land  in  question  to 
the  plaintiff.  These  proceedings  were  attacked  by  the 
defendants,  and  the  rulings  of  the  court  in  regard  thereto 
are  relied  upon  by  the  appellants  as  cause  for  reversal. 

The  proceedings  objected  to  were  commenced  in  the 
probate  court  by  the  filing  of  a  petition  therein  by  one 
W.  Finley  Hall.  The  facts  set  up  in  said  petition,  so  far  asit 
is  necessary  for  our  purpose,  may  be  stated  as  follows:  That 
one  Lumley  Franklin  was  dead ;  that  he  died  seized  of  the 
land  in  question;  that  he  left  a  will  which  had  been  duly 
admitted  to  probate  in  the  county  of  San  Francisco,  Cali- 
fornia, and  that  Philip  Roach,  public  administrator,  was 
then  administering  the  estate  of  said  decedent,  under  the 
provisions  of  said  will  and  the  orders  of  said  probate  court; 
that  to  the  knowledge  of  the  petitioner  there  was  no  per- 
sonal property  in  this  territory  belonging  to  said  estate, 
and  that  to  his  knowledge  there  were  no  creditors.  Under 
this  state  of  facts  appellants  contend  that  there  was  no 
authority  in  the  probate  court  of  King  county  to  adminis- 
ter said  estate,  and  that  all  of  its  proceedings  therein  were 
void  for  want  of  jurisdiction. 

There  has  been  some  discussion  as  to  the  nature  of  our 
courts  of  probate.  It  being  contended  on  the  one  hand  that 
in  matters  relating  to  the  sale  of  lands  of  deceased  persons 
they  have  only  a  special  and  limited  jurisdiction,  while  on 
the  other  it  is  claimed  that  in  these  matters,  as  in  all  others 
relating  to  the  estates  of  deceased  persons,  their  jurisdic- 
tion is  general,  if  not  exclusive.  However  this  may  be  is 
not  important  in  this  case,  as  it  affirmatively  appears  just 
what  facts  were  shown  to  the  probate  court  upon  which  it 
assumed  jurisdiction,  and  if  they  were  suflBcient  for  that 
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purpose,  that  would  end  the  inquiry  even  in  a  court  of 
special  jurisdiction,  and,  if  they  were  insufficient,  the  pre- 
sumption in  favor  of  a  court  of  general  jurisdiction  would 
be  negatived.  The  material  question  here  then,  in  either 
case,  is  as  to  the  sufficiency  of  the  facts  alleged  in  said 
petition.  This  must  depend  upon  the  relation  which  the 
personal  representatives  of  a  deceased  person  hold  to  the 
real  estate  of  which  he  died  seized.  Have  such  representa- 
tives, during  administration,  any  duty  to  perform  as  to 
such  real  estate  irrespective  of  the  question  as  to  whether 
or  not  it  is  needed  to  pay  debts?  This  question  must  be 
determined  largely  by  the  statutes  of  the  state  in  which 
the  land  is  situated.  In  this  state  the  administrator  has 
a  right  to  the  immediate  possession  of  all  real  estate,  and 
may  receive  the  rents  and  profits  of  the  same  until  the 
estate  shall  be  settled  or  delivered  over  by  order  of  the 
probate  court  to  the  heirs  or  devisees,  and  shall  keep  in 
repair  all  houses,  etc.     Code  1881,  §  1444. 

From  this  provision  it  seems  clear  that,  whenever  an 
administrator  is  appointed  in  this  state,  it  is  his  duty  to 
take  possession  not  only  of  the  personal  property  but  also 
of  the  real  estate.  It  would  seem  to  follow  that  though  the 
heirs  may  at  once  take  title  to  the  real  estate,  yet  that  title 
is  not  perfect,  ^  it  is  subject  to  the  right  of  the  adminis- 
trator to  take  possession  thereof  and  retain  the  same  until 
the  probate  court  shall  have  judicially  determined  who  the 
heirs  or  devisees  are,  and  made  its  order  thereon.  How, 
then,  can  the  heir's  title  be  made  perfect  and  his  right  to 
the  title  and  possession  of  the  real  estate  be  assured?  We 
know  of  no  other  way  than  by  administration,  and  the 
judgment  of  the  probate  court  of  the  jurisdiction  in  which 
the  real  estate  is  situated.  And  as  it  is  the  policy  of  the 
law  that  titles  to  real  estate  should  be  certain  and  assured, 
every  jurisdiction  in  which  the  deceased  left  real  estate 
must  have  the  right  to  have  administration  thereof,  that  it 
may  be  judicially  determined  who  the  heirs  or  devisees  are, 
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and  that  there  are  no  debts  which  can  affect  the  title  or 
possession  which  shall  be  awarded  them.  It  follows  that 
administration  is  proper  outside  of  the  domicile  of  the 
deceased,  even  although  the  application  therefor  shows 
that  there  are  no  debts  to  the  knowledge  of  the  applicant, 
as  his  want  of  knowledge  cannot  take  the  place  of  a  judi- 
cial determination. 

And  further,  that  the  facts  set  forth  in  the  petition  are 
sufficient  to  give  the  court  jurisdiction  irrespective  of  ad- 
ministration elsewhere;  a  fortiori  would  they  be  sufficient 
to  authorize  administration  auxiliary  to  that  conceded  to 
be  regular,  then  in  progress  and  unsettled  in  another  state. 
If  the  administration  was  proper  there  must  be  some 
way  to  pay  the  expenses  thereof,  and  where  there  is  no 
personal  property  the  real  estate  must  be  sold  even  al- 
though no  debts  are  proven.    In  this  case  the  petition  for 
the  order  of  sale  shows  that  certain  taxes  assessed  against 
the  real  estate  in  question  were  due  and  unpaid,  and  al- 
though it  may  have  appeared  that  these  taxes  accrued 
after  the  death  of  the  testator,  yet  under  our  statute  they 
were  charges  against  the  estate,  and  among  the  claims 
which  the  administrator  must  provide  for.    He  is  enti- 
tled to  the  possession  of  the  real  estate  and  to  the  rents 
and  profits  derived  therefrom,  and  it  would  not  do  to  say 
that  he  has  nothing  to  do  with  the  taxes  accruing  dur- 
ing administration. 

The  proceedings  in  other  regards  are  conceded  to  be 
regular  and  the  record  was  properly  admitted  in  evidence. 
This  disposes  of  the  case  and  makes  it  unnecessary  for 
us  to  determine  the  other  question  involved  therein. 

The  case  of  the  Territory  v.  Klee^  ante,  p.  183,  decided 
by  this  court  at  its  last  session,  has  been  cited  by  appel- 
lants, and  it  is  urged  that  the  language  used  by  the  Chief 
Justice  in  that  case  is  applicable  to  this.  We  cannot  agree 
with  this  contention.  In  that  case  administration  of  the 
estate  was  in  progress  in  King  county,  and  that  which  was 

81—1  Wash. 
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sought  to  be  sustained  bad  been  commenced  in  Pierce 
county,  pending  such  administration.  Under  these  cir- 
cumstances, and  under  the  provisions  of  chapter  98  of 
the  code,  the  court  might  well  say  that  the  administra- 
tion in  Pierce  county  was  "  unnecessary,  if  not  illegal." 

The  judgment  and  decree  must  be  affirmed,  and  it  is 
so  ordered. 

Anders,  C.  J.,  and  Dunbar,  Stiles  and  Scott,  JJ., 
concur. 


[No.  U9.   Decided  December  19,  IMO.] 

The  Tacoma  Land  Company  v.  The  Board  op  (Bounty 
Commissioners  of  Pierce  County. 

MUNICIFAIi  OORPOBATIONB— ROAD  TAXES—OBKERAL  I«AW8. 

Section  8  of  the  act  approved  Febniary  4, 1886,  incorporating  the 
city  of  Tacoma,  which  provides  that  the  county  commiaaionera  of 
Pierce  county  ahall  have  no  Jurisdiction  to  assess,  levy  or  collect 
any  road  property  or  road  poll  tax  upon  the  property  or  inhabitants 
of  said  city,  is  not  repealed  or  affected  in  any  way  by  the  general  act 
approved  March  28,  1890,  providing  "  for  the  assessment  and  collec- 
tion of  taxes  in  the  State  of  Washington,"  nor  by  the  act  of  March  7, 
1890,  '*  to  provide  for  keeping  highways  in  repair." 

A  special  act  incorporating  a  municipality,  and  conferring  upon 
it  unusual  powers  and  duties,  is  not  impliedly  repealed  by  a  subse- 
quent general  statute  treating  at  large  of  the  whole  subject  of 
which  the  special  statute  treats  in  part,  although  the  general  statute 
may  contain  words  repealing  all  acts  and  parts  of  acts  in  conflict 
with  its  provisions.  Such  subsequent  general  legislation  must  be 
(dearly  applicable  to  the  provisions  of  the  charter,  in  order  to  modify 
or  abrogate  them. 

The  prohibition  of  the  state  constitution  against  special  legisla- 
tion incorporating  cities  and  towns  is  prospective  in  its  operation, 
and  does  not  affect  existing  special  charters. 

Certified  from  Superior  Court,  Pierce  County, 

L.  D.  Campbell,  for  appellant. 

W.  H.  SneU,  County  Attorney,  for  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Stilbs,  J. — This  cause  was  submitted  to  the  court  be- 
low upon  an  agreed  case,  in  pursuance  of  chapter  26  of 
the  code,  and  it  comes  here  under  certification  from  that 
court,  under  §  453. 

It  appears,  from  the  record  certified  thus,  that  g  3  of 
chapter  1  of  the  act  of  the  legislature  approved  February 
4, 1888,  which  was  a  special  act  incorporating  the  city  of 
Tacoma  in  Pierce  county,  contained  the  following  pro- 
visions : 

''  Ssc.  3.  The  corporate  city  limits  aforesaid  shall  not  be 
included  within  any  road  district,  nor  shall  the  county 
commissions  of  Pierce  county  have  any  jurisdiction  to  as- 
sessjlevy  or  collect  any  road  property  or  road  poll  tax  upon 
the  property  or  inhabitants  therein ;  and  so  much  of  anv 
county  public  road  as  lies  within  said  corporate  limits,shall 
be  kept  in  repair  by  the  council  of  said  city.  But  the  said 
council  may,  oy  ordinance,  vacate  any  such  road  or  parts 
thereof,  and  conform  the  same  to  opened  and  established 
streets.  Said  city  shall  be  a  separate  and  independent  road 
district  under  the  exclusive  control  of  the  said  city  corpo- 
ration. All  road  taxes,  whether  road  poll  or  road  property 
taxes,  levied,  assessed  or  collected  within  the  corporate 
limits  of  said  city,  shall  belong  to  said  city,  and  be  ex- 
pended therein  under  the  authority  and  direction  of  the 
city  council  thereof,  upon  county  roads  or  parts  thereof 
lying  within  said  city  limits,  and  upon  the  streets,  high- 
ways and  alleys  of  said  city.  The  city  may  appropriate 
from  its  general  municipal  fund  money  to  aid  in  the 
opening  of  streets,  or  worlc  upon  roads  or  bridges,  or  the 
construction  or  repair  of  wharves,  docks,  piers  or  landing 

E laces  within  the  city  limits,  but  the  said  city  shall  not 
e  entitled  to  receive  from  the  county  of  Pierce  any  appro- 
priation of  county  funds  in  aid  of  roads  or  bridges  within 
the  corporate  limits  of  said  city." 

Since  the  passage  of  the  foregoing  act,  therefore,  the  city 

of  Tacoma  has  constituted  an  independent  road  district 

within  the  county  of  Pierce,  burdened  with  the  duty  of 

keeping  in  repair  the  public  roads  within  its  corporatelim- 

its  from  funds  levied  and  collected  under  its  own  authority. 
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No  road  or  poll  taxes  have  been,  in  the  meantime,  levied 
by  the  county  of  Pierce  upon  the  property  or  the  citizens 
of  Tacoma,  but  the  jurisdiction  for  such  purposes  has  been 
conceded  to  be  in  the  municipal  authorities.  But  in  this 
year  the  commissioners  of  that  county,  claiming  authority 
under  the  act  of  March  28, 1890,  have  levied  and  are  pro- 
ceeding to  collect  a  road  property  tax  and  poll  taxes  from 
property  and  persons  in  the  city  of  Tacoma,  of  which  com- 
plaint is  made;  and  the  propositions  we  have  submitted 
here  are  accordingly  as  follows: 

1.  Does  the  said  act  repeal  the  special  act  incorporating 
the  city  of  Tacoma? 

2.  Should  the  said  tax  be  levied  upon  the  property 
within  the  limits  of  the  city  of  Tacoma? 

3.  Should  it  be  levied  upon  the  property  within  the 
corporate  limits  of  other  incorporated  towns  within  the 
county  of  Pierce  ? 

4.  What  disposition  should  the  board  of  county  com- 
missioners make  of  taxes  so  levied  ? 

These  queries  were  presented  to  this  court  hastily,  and 
out  of  the  usual  order,  and  without  briefs,  but  on  account 
of  their  public  importance  we  have  considered  them  in 
this  somewhat  unsatisfactory  way,  and  as  the  result  of 
this  consideration  we  are  constrained  to  answer  the  sev- 
eral propositions  thus : 

1.  Neither  the  act  of  March  28, 1890 :  "  An  act  to  pro- 
vide for  the  assessment  and  collection  of  taxes  in  the 
State  of  Washington,"  nor  the  act  of  March  7, 1890:  "An 
act  to  provide  for  keeping  highways  in  repair,"  etc.  (Acts 
of  1890,  pp.  530  and  617),  repeal  or  affect  g  3  of  chapter 
1  of  the  act  of  February  4, 1886,  for  the  incorporation  of 
the  city  of  Tacoma. 

2.  The  said  levy  of  taxes  for  road  purposes  should  not 
have  been  levied  upon  property  or  persons  within  the 
limits  of  the  city  of  Tacoma. 

3.  The  question  proposed  as  to  other  incorporated  towns 
in  Pierce  county  is  scarcely  material  under  the  case  sub- 
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mitted ;  suffice  it  to  say,  therefore,  that  the  same  principles 
which  govern  in  this  instance  would  naturally  govern  in 
the  case  of  any  other  incorporated  town  having  a  charter 
in  substance  like  that  of  Tacoma. 

4.  The  board  of  county  commissioners  of  Pierce  county, 
should,  to  avoid  litigation,  expense  and  a  multiplicity  of 
suits,  so  far  as  in  its  power  lies,  recall  and  rescind  its  action 
in  levying  said  taxes,  and  in  causing  the  treasurer  of  said 
countv  to  collect  the  same. 

The  principle  upon  which  we  rest  our  decision  in  this 
case  is,  that  a  special  act  incorporating  a  municipal  corpo- 
ration, or  conferring  upon  it  unusual  powers  and  duties, 
is  not  impliedly  repealed  by  a  subsequent  general  statute 
which  treats  at  large  of  the  whole  subject  of  which  the 
special  statute  treats  of  a  part,  although  the  general  statute 
contains  words  repealing  all  acts  and  parts  of  acts  in  con- 
flict with  its  provisions.  Endlich,  Interp.  St.,  g  228;  City 
of  Harrisburg  v.  Sheck,  104  Pa.  St.  53. 

It  is  only  when  the  two  acts  are  so  glaringly  repugnant 
to,  and  radically  irreconcilable  with,  each  other  as  to  ren- 
der it  impossible  that  both  can  stand,  that  this  rule  ceases 
to  be  applicable.  Endlich,  Interp.  St.  g  230.  But  such  is 
not  the  case  here.  The  general  law  for  the  raising  of  rev- 
enue and  the  maintenance  of  roads  is  substantially  the 
same  as  it  was  before  the  acts  of  1890  were  passed.  True, 
§  2970  of  the  code  contained  an  express  exception  from 
the  operation  of  the  chapter  on  roads  of  all  cities  and 
towns,  whose  charters  vested  in  them  the  sole  power  to 
provide  for  and  control  the  matter  of  roads  within  their 
limits.  But  this  special  law  would  have  had  full  force 
without  that  exception  thus  declared,  and  it  still  has  full 
force,  although  the  exception  was  omitted  from  the  act  of 
March  7, 1890. 

The  constitutional  prohibition  against  special  legislation 
to  incorporate  any  town  or  village,  or  to  amend  the  charter 
thereof,  has  no  bearing  upon  this  matter.  Such  constitu- 
tional enactments  are  purely  prospective.    They  do  not 
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affect  existing  special  charters.  The  city  of  Tacoma  con- 
tinued, and  would  continue,  to  hold  its  special  charter,  in 
all  its  features  not  necessarily  repugnant  to  other  consti- 
tutional provisions,  until  subsequent  general  l^islation, 
clearly  applicable  to  it,  should  modify  or  sweep  away  its 
charter.  And  we  hold  that  there  has  been  no  such  ap- 
plicable legislation. 

It  appears  by  the  case  before  us  that  in  November  last 
the  inhabitants  of  Tacoma,  under  article  1 1 ,  §  10,  of  the  con- 
stitution, and  the  act  of  March  24, 1890,  adopted  a  munic- 
ipal charter  of  their  own,  whereby  the  act  of  1886,  and  all 
acts  amendatory  thereof,  and  special  laws  inconsistent  with 
the  new  charter,  were  superseded,  and  this  is  urged  as  ope- 
rating as  a  repeal  of  the  special  road  district  feature  of 
that  city.  But  whatever  may  be  the  relations  of  the  city 
of  Tacoma,  under  its  new  charter,  to  the  general  laws  of 
the  state,  and  whether  it  has  now  forfeited  the  powers  and 
been  relieved  of  the  duties  imposed  by  the  act  of  1886,  and 
whether  the  commissioners  of  Pierce  county  would  now 
have  the  jurisdiction  claimed,  are  not  matters  material  to 
this  inquiry.  These  taxes  were  levied  in  August,  1890, 
when  the  board  did  not  have  jurisdiction,  and  no  subse- 
quent change  in  the  charter  of  the  city  of  Tacoma  could 
cause  any  jurisdiction  which  they  would  now  have,  to 
revert  to  a  time  when  the  law  forbade  the  exercise  of  any 
such  authority. 

For  these  reasons  the  cause  is  remanded  to  the  court 
below,  with  instructions  to  enter  a  decree  restraining  the 
board  of  commissioners  of  Pierce  county  from  collecting, 
or  attempting  to  collect,  the  said  taxes,  and  commanding 
them  to  strike  said  taxes  from  the  tax  levy  of  Pierce 
county,  as  to  all  property  and  persons  taxable  within  the 
city  of  Tacoma. 

Costs  to  the  appellant. 

Anders,  C.  J.,  and  Hoyt  and  Dunbar,  JJ.,  concur. 
Scott,  J.,  not  sitting. 
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[No.  625.    Decided  January  25, 1889.] 

Elmon  Scott  and  John  L.  Vinson,  Sheriff  of  Asotin 

County^  V.  B.  F.  Patterson. 

BXEOUTION  —  SAIiB  —  REDEMPTION  —  NOTICE. 

Under  Code  Wash.  T.,  1881,  {  876,  Bubdiyision  1,  providing  that « 
person  seeking  to  redeem  from  a  sheriff's  sale  shall  give  the  pur- 
chaser two  days'  notice  of  his  intention  to  apply  to  the  sheriff  for 
that  purpose,  a  notice  given  on  the  4th  of  the  month  of  an  intention 
to  apply  on  the  Gth  is  sufficient. 

As  it  is  not  necessary  that  the  holder  of  the  certificate  of  pur- 
chase should  be  present,  the  notice  need  not  state  the  hour  of  the 
day  when  the  application  will  be  made. 

Service  of  such  notice  may  be  proved  by  the  testimony  of  the 
person  who  served  it,  without  any  return  or  affidavit  of  service 
thereon. 

RspoBTim'B  NoTS.— The  decisions  of  the  Supreme  Court  of  Washington  Tei^ 
rltorj  for  the  year  1889  have  been  inserted  in  this  volume  for  the  purpose  of  oon- 
tinuing  and  completing  the  series  of  Washington  Territory  Reports.  As  all  the 
territorial  decisions  reported  herein  were  rendered  more  than  a  year  prior  to  the 
appointment  of  the  present  Reporter,  he  has,  with  the  consent  of  the  West  Pub- 
lishing Co.,  taken  the  reports  of  those  cases  from  the  Paicflc  Reporter,  and  inaeited 
them  here  with  but  little  change. 
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Appeal  from  District  Courts  Asotin  County. 

Allen  &  Oose,  for  appellants. 

B,  L,  &  J,  L,  Sharpstein,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Allyn,  J. — On  January  24,  1885,  certain  real  estate 
owned  by  one  D.  F.  West  and  wife,  in  Asotin  county,  was 
sold  to  Elmon  Scott  by  the  sheriff,  under  execution.  On 
the  18th  day  of  February  following,  the  sale  to  Scott  was 
confirmed,  and  later,  in  pursuance  of  such  sale  and  con- 
firmation, a  deed  was  made  by  the  sheriff  to  Scott.  On 
July  9, 1885,  D.  F.  West  and  wife  transferred  to  B.  F.  Pat- 
terson their  equity  of  redemption  in  said  realty.  In 
August  following,  Patterson,  then  holding  the  equity  of 
redemption,  attempted  to  redeem  the  land  from  this  ex- 
ecution sale,  and  served  a  notice  of  such  intention  on  the 
4th  day  of  August,  1885,  proposing  to  redeem  on  the  6th, 
and  on  said  day,  about  noon,  under  this  notice,  paid  Vin- 
son, the  sheriff,  $180.50  for  the  purpose  of  redeeming  said 
land ;  Scott,  the  purchaser,  not  being  present.  This  action 
was  brought  for  the  purpose  of  setting  aside  the  deed  to 
Scott,  and  to  compel  the  execution  of  a  deed  to  Patterson 
as  holder  of  the  equity,  in  accordance  with  his  redemption 
made  August  6, 1885.  The  decree  below  was  in  accord- 
ance with  this  prayer,  and  Patterson  was  decreed  a  deed, 
and  further,  that  the  deed  to  Scott  be  set  aside.  From 
this  action  of  the  court  an  appeal  is  taken  here. 

Appellant  contends  that  the  notice  of  August  4th  to  re- 
deem on  the  6th  was  short,  and  was  also  defective  in  not 
giving  notice  of  the  hour,  and  further,  in  having  upon  it 
no  return  or  affidavit  of  service,  and  was  not,  therefore, 
legally  proven.  The  statute  provides  (g  375,  subd.  1): 
"  The  person  seeking  to  redeem  shall  give  the  purchaser  or 
redemptioner,  as  the  case  may  be,  two  days'  notice  of  his 
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intention  to  apply  to  the  sheriff  for  that  purpose.  At  the 
time  and  place  specified  in  said  notice,  such  person  may 
redeem  by  paying  to  the  sheriff  the  sum  required  The 
sheriff  shall  give  the  person  redeeming  a  certificate  as  in 
case  of  sale  on  execution,  adding  therein  the  sum  paid  on 
redemption,  from  whom  redeemed,  and  the  date  thereof. 
A  party  seeking  to  redeem  shall  submit  to  the  sheriff  the 
evidence  of  his  right  thereto,  as  follows."  Then  follows 
the  proof  necessary  to  be  made  of  the  party's  right  to  re- 
deem, etc.  It  is  admitted  that  this  notice  was  actually 
given  and  received  by  the  purchaser  of  this  intention  of 
the  holder  of  the  equity  to  redeem  upon  August  6th,  and 
that  the  amount  was  paid  in  accordance  therewith  on 
that  day,  and  the  usual  certificate  of  redemption  issued ; 
and  it  further  appears  that  on  the  trial  in  the  court  be- 
low proof  was  made  that  such  notice  was  actually  served. 
There  is  to  our  mind  but  little  force  in  the  contention 
of  appellant,  who  relies  upon  the  principle  that  redemp- 
tion is  a  statutory  creation,  and  must  be  strictly  pursued. 
While  this  is  true,  it  is  also  equally  true  that  such  statu- 
tory provisions  are  somewhat  allied  to  those  of  exemption, 
and  the  same  liberal  rule  of  construction,  for  analogous 
reasons,  should  be  applied  to  both.  They  are  of  a  benev- 
olent character,  and  in  each  the  main  object  is  the  pre- 
vention of  oppression  or  sacrifice  of  an  unfortunate  debtor. 
There  is  no  good  reason  why  the  hour  of  the  day  should 
be  named.  The  holder  of  the  certificate  of  purchase  need 
not  personally  attend  unless  he  chooses  to.  He  may  notify 
the  sheriff  of  any  objections  he  may  have  to  the  redemp- 
tion; he  may  furnish  him  with  a  statement  of  the  amount 
he  claims,  or  present  any  objections  or  reasons  which  he 
may  have,  equally  as  well  in  writing  as  in  person.  If  he 
chooses  to  voluntarily  inconvenience  himself  by  attend- 
ing to  it  merely  for  the  purpose  of  a  personal  objection 
or  the  like,  he  may  do  so,  but  it  is  certainly  immaterial 
to  the  rights  of  the  parties.    Scharfenburg  v.  Bisliop,  35 
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Iowa,  60.  Code  Wash.  T.,  1881,  §  759,  not  only  allows, 
but  reqiiiires,  a  liberal  construction,  which  is  evidently 
intended  for  just  such  instances  as  this.  By  the  well 
known  rule  of  computation  of  time,  service  on  the  4th 
day,  which  is  excluded,  leaves  two  clear  days,  for  the  6th 
day,  under  the  law,  is  to  be  included,  no  matter  at  what 
time  on  that  day  the  redemption  is  made.  Code,  §  743; 
Magnu8S(m  v,  WiUiams,  111  111.  450.  We  think,  also,  that 
the  evidence  on  the  trial  below,  under  oath,  of  service 
made  of  this  notice  of  redemption  was  entirely  sufficient 
to  save  the  want  of  a  return  upon  it.  It  proved  the  ser- 
vice, and  that  was  the  material  matter.  And,  moreover, 
it  is  nowhere  denied,  but  is  in  the  case  here  admitted, 
that  the  notice  was  actually  received,  and  promptly. 

The  slight  difference  of  eight  cents,  a  possible  error  of 
computation,  is  inconsequential,  and  is  in  fact  so  treated 
on  presentation  of  the  case  here.  The  same  may  be  said 
of  so  much  as  relates  to  the  equally  slight  error  in  tender 
made  for  tax  paid.  The  only  real  and  substantial  objec- 
tion relied  upon  or  contended  for  is  the  service  of  notice 
by  the  sheriflF,  and  the  time  and  the  want  of  a  return.  We 
see  no  objection  to  the  service  having  been  made  by  the 
sheriff  in  a  case  like  this.  The  remaining  questions  have 
already  been  passed  upon.  In  our  view  there  was  a  sub- 
stantial compliance  with  the  statute  in  such  case,  and 
the  very  slight  omissions,  if  any,  are  inconsequential, 
considering  the  very  good  reasons  existing  for  treating 
such  cases  with  liberality,  where  good  faith  and  an 
honest  effort  to  comply  fully  with  the  terms  of  the 
statute  are  shown,  as  in  this  case. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Burke,  C.  J.,  and  Nash,  J.,  concur. 
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Thornton  W.  Owsley  v.  Oregon   Railway  A  Navi- 
gation Company. 

COSTS— BIGHT  TO  COSTS  IN  CONDEMNATION  PR00EBDINO8. 

Defendant  constructed  its  railroad  on  plaintiff's  land  without  any 
proceedings  to  acquire  title.  Plaintiff  procured  the  appointment  Of 
householders,  who  appraised  his  damages  at  |1,426.  Defendant 
elected  to  have  the  case  tried,  which  was  done,  a  verdict  being 
returned  for  $1,000.  On  appeal,  a  new  trial  was  ordered,  on  which 
a  verdict  for  |1,000  was  again  rendered.  Defendant  then  moved 
for  Judgment  for  costs  and  disbursements,  amounting  to  f906.  No 
offer  to  compensate  plaintiff  or  to  pay  either  of  the  awards  was  ever 
made.  Code  Wash.  T.,  §  2476,  provides  that  costs  are  to  be  taxed 
against  the  corporation  only  when  the  verdict  and  Judgment  are  for 
a  larger  amount  than  the  householders  awarded,  or  the  case  has 
been  tried  at  the  instance  of  the  corporation  to  reduce  the  award, 
and  it  is  not  reduced;  otherwise  costs  shall  be  taxed  against 
the  land  owner.  On  the  i>articular  facts  of  the  case,  held,  that 
plaintiff  was  entitled  to  costs  and  disbursements,  including  $16 
attorney's  fees. 

Appeal  from  Didrid  Courts  Garfield  County. 

Anders,  Brents  <fe  Clark,  for  appellant. 

Allen  &  Oose,  and  D.  J.  Crowley,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Nash,  J. — During  the  summer  and  fall  of  1885,  the 
appellee,  the  Oregon  Railway  &  Navigation  Company,  a 
foreign  corporation,  entered  upon  the  lands  of  appellant, 
located  and  constructed  part  of  its  line  of  railroad  between 
Starbuck  and  Pomeroy,  and  without  taking  the  required 
statutory  proceedings  therefor,  or  making  or  offering  any 
compensation,  actually  appropriated  to  its  own  use  a  strip 
fifty  feet  wide  on  each  side  of  its  track.  Some  time  there- 
after Thornton  W.  Owsley,  plaintiff  below  and  appellant 
here,  presented  to  a  justice  of  the  county  his  petition  for 
compensation  for  the  land  thus  taken  and  appropriated, 
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under  §  2473  of  the  code,  entitled  "  Mode  of  proceeding  to 
appropriate  lands  by  private  corporations."  In  pursuance 
thereof  the  justice  appointed  and  swore  three  disinterested 
householders,  who  appraised  his  damages  at  $1,425,  which 
was  duly  reported  to  the  district  court,  and  the  cause 
placed  on  the  calendar  of  the  next  term.  The  Oregon 
Railway  &  Navigation  Company,  one  of  the  parties  herein, 
appeared,  objected  to  the  confirmation  of  the  report,  and 
signified  its  election  to  have  the  case  tried.  The  court 
ordered  pleadings  to  be  filed  by  the  parties,  as  in  ordinary 
civil  actions,  and  issue  made  for  a  proper  determination  of 
the  rights  of  ^the  parties,  as  provided  in  g  2476  of  the  code, 
which  was  accordingly  done.  Upon  the  trial  of  the 
issue  thus  joined  the  jury  found  a  verdict  for  said  plaint- 
iff Owsley  in  the  sum  of  $1,000,  and  thereupon  judgment 
was  rendered  for  that  amount.  Owing  to  some  irregu- 
larity during  the  proceedings  of  said  trial,  exception  was 
taken,  and  a  new  trial  asked  and  refused.  An  appeal  was 
taken  to  this  court,  and  a  new  trial  ordered  and  the  case 
remanded.  3  Wash.  T.  38.  The  trial  anew  in  the  court 
below  resulted  in  a  verdict  by  the  jury  for  $1,000,  the 
same  as  before.  Thereupon,  and  before  judgment,  the 
defendant,  the  Oregon  Railway  &  Navigation  Company, 
moved  the  court  for  judgment  for  costs  and  disburse- 
ments, amounting  to  $306.63,  and  for  a  judgment  and  de- 
cree of  appropriation  upon  the  payment  of  $1,000.  After 
argument  the  motion  was  overruled  and  denied,  so  far  as 
the  same  asked  for  disbursements,  and  it  was  ordered  that 
defendant  have  judgment  for  costs  to  the  extent  of  $15,  the 
statutory  attorney's  fee,  and  for  no  other  amount.  Defend- 
ant excepted  to  this  ruling  and  order,  and  exception  was 
allowed.  Judgment  was  thereupon  entered  in  favor  of 
plaintiff  for  $1,000,  and  a  decree  appropriating  the  strip 
of  land  sought  to  be  condemned  as  a  right-of-way  upon  the 
payment  of  said  $1,000,  and  defendant  was  allowed  judg- 
ment for  $15  costs.    On  March  31,  1887,  after  the  entry 
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of  said  judgment,  defendant  and  plaintiff  each  filed  a 
duly  verified  bill  of  costs  and  disbursements,  and  after- 
wards each  party  filed  a  motion  to  strike  out  the  cost  bill 
of  the  other.  The  court  allowed  the  motion  to  strike  out 
and  disallowed  the  cost  bill  of  plaintiff,  to  which  ruling 
plaintiff  excepted.  The  court  also  allowed  the  motion, 
and  struck  out  and  disallowed  the  cost  bill  of  defendant, 
except  as  to  the  $15  statutory  fees,  to  which  ruling  and 
order  defendant  excepted,  and  the  exception  was  allowed. 
Each  party  appeals. 

The  contention  in  this  case  involves  the  construction  of 
chapter  188,  entitled  "  Mode  of  proceeding  to  appropriate 
lands  by  private  corporations,"  commencing  with  §  2473, 
and  ending  with  §  2477;  and  more  especially  the  question  of 
costs  to  the  prevailing  party,  as  contained  in  §  2475  of  said 
act.  The  defendant  in  the  court  below  contends  that,  inas- 
much as  the  defendant  succeeded  in  reducing  the  damages 
awarded  by  the  householders,  as  it  sought  to  do  by  the  trial 
in  the  district  court,  it  is  entitled  to  costs,  in  pursuance  of 
the  following  provisions  of  §  2475,  viz.:  "And  the  issues 
thus  formed  shall  be  tried  as  in  other  civil  cases,  the  costs 
to  be  taxed  against  the  corporation  only  when  the  verdict 
and  judgment  is  for  a  larger  amount  than  was  awarded  by 
the  householders,  or  the  cause  has  been  tried  at  the  instance 
of  such  corporation  for  the  purpose  of  reducing  the  amount 
of  damages,  and  the  damages  are  not  so  reduced;  otherwise 
the  costs  shall  be  taxed  against  the  owner  of  the  land."  It 
is  further  claimed  by  the  defendant  that  the  word  "  costs" 
is  this  section  is  used  in  its  broad  and  popular  significa- 
tion, as  more  generally  employed  in  the  code,  including 
all  expenses,  disbursements,  etc.,  allowed  to  the  prevail- 
ing party  in  all  ordinary  suits  in  our  courts.  The  plaintiff 
also  admits  this  view  to  be  the  better  one,  and  acquiesces 
in  such  construction.  The  court  fully  concur  in  this  view 
of  it,  and  so  far  all  are  happily  agreed. 

It  was  evidently  the  object  of  the  legislature  in  said  act 
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to  provide  a  cheap,  easy  and  oonvenient  mode  of  redress 

for  all  who  might  suffer  by  the  aocomplishment  of  a 

great  public  object,  and  for  the  taking  and  destruction  of 

the  property  of  another.    Judge  Cooley,  in  his  work  on 

Constitutional  Limitations,  p.  562,  says : 

"  Where,  however,  the  property  is  not  taken  by  the  state, 
or  by  a  municipality,  but  by  a  private  corporation  whidi, 
though  for  this  purpose  to  be  regarded  as  a  public  agent,  ap- 
propriates it  for  the  benefit  and  profit  of  its  members,  and 
which  may  or  may  not  be  sufficiently  responsible  to  make 
secure  and  certain  the  payment,  in  all  cases,  of  the  com- 
pensation which  shall  be  assessed,  it  is  certainly  proper, 
and  it  has  sometimes  been  questioned  whether  it  was  not 
absolutely  essential,  that  payment  be  actually  made  before 
the  owner  could  be  divested  of  his  freehold.  Chancellor 
Kent  has  expressed  the  opinion  that  compensation  and  ap- 

Sropriation  should  be  concurrent.  'The  settled  and  fun- 
amental  doctrine  is,  that  government  has  no  right  to  take 
private  property  for  public  purposes  without  giving  just 
compensation ;  and  it  seems  to  be  necessarily  implied  ihsA 
the  indemnity  should,  in  cases  which  will  admit  of  it,  be 
previously  and  equitably  ascertained,  and  be  ready  for  re- 
ception, concurrently  in  point  of  time,  with  the  actual  ex- 
ercise of  the  right  of  eminent  domain.'  And  while  this  is 
not  an  inflexible  rule,  unless  in  terms  established  by  the 
constitution,  it  is  so  just  and  reasonable  that  statutory  pro- 
visions for  taking  private  property  very  generally  make 
payment  precede  or  accompany  the  appropriation,  and  by 
several  of  the  state  constitutions  this  is  expressly  required. 
And  on  general  principles  it  is  essential  that  an  adequate 
fund  be  provided  from  which  the  owner  of  the  property 
can  certainly  obtain  compensation ;  it  is  not  competent  to 
deprive  him  of  his  property,  and  turn  him  over  to  an  action 
at  law  against  a  corporation  which  may  or  may  not  prove 
responsible,  and  to  a  judgment  of  uncertain  efficacy.  For 
the  consequence  would  be,  in  some  cases,  that  the  party 
might  lose  his  estate  without  redress,  in  violation  of  the  in- 
flexible maxim  upon  which  the  right  is  based.  What  the 
tribunal  shall  be,  which  is  to  assess  the  compensation,  must 
be  determined  either  by  the  constitution  or  by  the  statute 
which  provides  for  the  appropriation.  The  case  is  not  one 
where,  as  a  matter  of  right,  the  party  is  entitled  to  a  trial 
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by  jury,  unless  the  constitution  has  provided  that  tribunal 
for  the  purpose.  Nevertheless,  the  {)roceeding  is  judicial 
in  its  cnaracter,  and  the  party  in  interest  is  entitled  to 
have  an  impartial  tribunal,  and  the  usual  rights  and 
privileges  wnich  attend  judicial  investigations/' 

And  further  on  the  same  learned  author  says : 

"  An  inflexible  rule  should  govern  them  all,  that  the 
interest  and  exclusive  right  of  the  owner  is  to  be  regarded 
and  protected  so  far  as  may  be  consistent  with  a  recogni- 
tion of  the  public  necessity.  While  the  owner  is  not  to  be 
disseized  until  compensation  is  provided,  neither,  on  the 
other  hand,  when  the  public  authorities  have  taken  such 
steps  as  finally  to  settle  upon  the  appropriation,  ought  he 
to  be  left  in  a  state  of  uncertainty,  and  compelled  to  wait 
for  compensation  until  some  future  time,  when  they  may 
see  fit  to  use  his  land.  The  land  should  either  be  nis,  or 
he  should  be  paid  for  it." 

So  far  as  we  are  informed,  no  effort  or  offer  was  made 
by  the  defendant  to  compensate  this  man  at  any  time  for 
taking  his  property;  no  offer  was  made  to  compensate  him 
before  the  initiatory  step  of  appointing  the  three  house- 
holders was  taken ;  and,  after  they  had  found  he  was  dam- 
aged in  the  sum  of  $1,425,  no  offer  was  made  to  tender  him 
this  or  any  other  sum  in  satisfaction  of  the  amount  that  he 
may  have  been  injured.  When  the  parties  appeared  in  the 
district  court,  no  offer  was  made  to  pay  him  any  sum  what- 
ever for  the  injury  sustained.  After  trial  was  had  in  the 
first  instance,  and  the  jury  had  rendered  a  verdict  in  his 
favor  for  $1,000,  no  offer  was  then  made  to  pay  him  $1,000 
or  any  other  sum.  And  after  appeal  taken  to  the  supreme 
court,  new  trial  granted,  remanded  for  new  trial  to  the 
district  court,  no  offer  was  then  made  on  the  part  of  the 
defendant  to  pay  him  $1,000,  or  any  other  sum  whatever. 
And  now,  at  the  end  of  this  litigation,  it  is  proposed  to 
tax  the  cost  up  to  him,  which  will  very  much,  indeed, 
decrease  the  amount  of  compensation  actually  due  him  for 
the  property  taken ;  and  it  can  be  readily  seen  that  cases 
might  arise  under  this  statute  where  the  party  might  lose 
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his  entire  estate,  and  be  mulcted  in  damages  besides,  if  the 
view  taken  by  the  appellee  in  regard  to  costs  should  prevail. 
The  act  in  controversy  is  very  inartificially  drawn,  and  de- 
fective in  many  particulars,andis  now  fortunately  repealed. 
The  statutory  remedy,  however,  was  exclusive  of  all  other 
remedies,  and  appellant  Owsley  pursued  it  honestly  and 
earnestly,  as  affording  him .  the  only  means  to  recover 
damages  for  taking  his  property;  and  we  think  it  would 
be  grossly  unjust,  in  view  of  th  e  circumstances  surrounding 
the  case,  to  adjudge  him  to  pay  the  costs.  All  proceedings 
up  to  the  time  when  the  parties  appeared  in  the  district 
court  were  to  be  regarded  as  of  a  more  amicable  than  legal 
character,  and  for  the  purpose  of  bringing  about  some 
amicable  and  complete  adjustment  without  the  necessity  of 
prolonged  litigation,  and  failing  in  this,  to  bring  theparties 
into  court,  where  all  their  differences  could  be  definitely, 
properly  and  legally  determined.  And  certain  it  is  that  the 
parties  did  appear,  in  pursuance  of  this  act  or  otherwise, 
in  the  district  court  of  Garfield  county,  there  acquiesced  or 
submitted  to  its  jurisdiction  by  filing  proper  pleadings 
touching  the  matter  in  controversy,  and  then  and  there  had 
a  trial  according  to  the  course  of  legal  procedure  in  ordi- 
nary actions  before  a  jury,  and  their  controversy  fully  and 
legally  settled ;  that  the  said  suit  was  like  any  other  suit  in 
court,  and  that  the  plaintiff  then  and  there  recovered  $1,000 
for  his  damages;  and  that  he  was  entitled  to  his  costs  in 
this  behalf  expended,  like  any  other  ordinary  suitor  who 
has  been  successful  in  his  litigation ;  and  that  the  court 
below  erred  in  not  rendering  a  judgment  for  costs  as  in 
ordinary  cases,  including  the  statutory  attorney's  fee,  to  the 
prevailing  party.  This  view  of  the  question  of  costs  is 
fully  sustained  in  a  well  considered  case.  In  re  New  Yorky 
etc,,  Ry.  Co,,  94  N.  Y.  287.  This  being  our  view,  it  follows 
that  the  appellant  here  is  entitled  to  his  costs  and  dis- 
bursements, which  also  include  $15  attorney's  fee.  We 
will  further  add,  our  decision  upon  the  question  presented 
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is  limited  to  the  facts  stated  herein.  Let  the  case  be  re- 
manded, with  the  direction  to  the  court  below  to  render 
judgment  in  conformity  with  this  opinion. 

BuKKE,  C.  J.,  and  Allyn,  J.,  concur. 


[No.  6M.    Decided  jAnuary  29, 1889.] 

E.  S.  Brown,  Receiver  of  the  Northwestern  Manufacturing 
&  Car  Company^  v.  John  W.  Rauch. 

BBGBIVERS— LSAVB  TO  BUB  — WAIVBB. 

A  receiver  cannot  be  sued  except  upon  leave  of  the  court  appoint* 
ing  him,  first  obtained. 

Leave  to  sue  a  receiver  is  Jurisdictional,  and  cannot  be  waived  by 
him,  and  under  Code  Wash.  T.,  i  81,  the  question  may  be  raised  at 
any  stage  of  the  case  in  the  district  or  supreme  court. 

Appeal  from  District  Court,  Garfield  County. 

Ehnon  Scott,  and  Allen,  Gose  &  Crowley,  for  appellant. 
Chsgrove  &  Godman,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Burke,  C.  J. — ^This  was  an  action  brought  by  John  W. 
Rauch,  the  appellee,  against  E.  S.  Brown,  the  appellant,  as 
receiver  of  the  Northwestern  Manufacturing  <fe  Car  Com- 
pany. The  object  of  the  action  was  to  recover  the  sum  of 
f436  for  services  claimed  to  have  been  rendered  to  the 
receiver  as  such.  The  plaintiff  set  forth  in  his  complaint 
that  the  Northwestern  Manufacturing  &  Car  Company  was 
a  corporation  duly  incorporated  under  the  laws  of  theState 
of  Minnesota;  that  it  was  authorized  by  its  charter  to  trans- 
act business  in  Washington  Territory;  that  it  had  complied 
with  the  laws  of  Washington  Territory  respecting  foreign 

S2-1  Wash. 
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corporations,  so  as  to  entitle  it  to  do  business  within  the 
territory;  that  acourt  of  competent  jurisdiction  intheState 
of  Minnesota  had  duly  and  regularly  appointed  E.  S.  Brown 
receiver  of  this  company;  and  that  E.  S.  Brown  had  accepted 
{he  appointment,  and  had  duly  qualified  as  such  receiver, 
and  thereupon  had  entered  upon  the  discharge  of  his  duties 
as  such  receiver,  and  has  ever  since  been,  and  is  now,  the  re- 
ceiver of  the  Northwestern  Manufacturing  &  Car  Company. 
The  plaintiff  further  set  forth  in  his  complaint  that  about 
April  13, 1886,  in  Garfield  county,  Washington  Territory, 
he  entered  into  an  oral  contract  with  the  receiver,  by  the 
terms  of  which  plaintiff  undertook  to  sell  and  to  assist  in 
selling  certain  machinery  belonging  to  the  Northwestern 
Manufacturing  &  Car  Company  upon  a  commission  of 
ten  per  cent.,  and  that  he  subsequently,  in  pursuance  of 
this  employment,  sold  and  assisted  in  selling,  in  Garfield 
county,  Washington  Territory,  machinery  to  the  amount 
of  $4,230.  The  complaint  contains  a  second  cause  of 
action  for  $13  for  services  as  a  mechanic,  rendered  by 
one  D.  C.  Gardner,  which  claim  was  assigned  to  the 
appellee  (plaintiff  in  the  court  below).  To  this  com- 
plaint the  defendant — that  is,  the  receiver — answered, 
admitting  the  organization  of  the  company,  and  the  ap- 
pointment of  defendant  as  receiver,  his  acceptance  and 
qualification.  The  case  was  tried  before  a  jury,  and  a  ver- 
dict was  rendered  for  the  plaintiff  in  the  sum  of  |326,  and 
judgment  was  given  accordingly.  From  this  judgment  an 
appeal  was  taken  to  this  court.  The  appellant,  who  is  the 
receiver,  asks  for  a  reversal  of  the  judgment  of  the  court 
below  upon  two  grounds,  viz. :  (1)  That  the  court  below 
had  no  jurisdiction  over  the  receiver,  inasmuch  as  leave 
to  bring  the  action  was  not  obtained  from  the  court  by 
which  the  receiver  was  appointed;  (2)  that  there  is  no 
evidence  to  sustain  the  verdict. 

The  general  rule  was  not  questioned  in  argument  that 
before  an  action  can  be  brought  against  a  receiver  leave  of 
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the  court  appointing  him  must  be  obtained,  but  it  was  con- 
tended on  behalf  of  the  appellee  that  this  question  cannot 
be  raised  in  this  court  for  the  first  time ;  that  by  appearing, 
answering  and  going  to  trial  in  the  court  below  the  receiver 
waived  his  right  to  raise  this  question ;  that  after  submit- 
ting himself  to  the  jurisdiction  of  the  trial  court,  and  taking 
his  chances  of  success  upon  the  trial  there,  he  should  not 
now  be  heard  to  question  the  jurisdiction  of  that  court. 
If  it  were  competent  for  the  receiver  to  waive  the  objection 
to  the  jurisdiction  of  the  court,  under  such  circumstances, 
undoubtedly  the  contention  of  the  appellee  would  be  sound* 
for,  while  it  is  a  familiar  principle  that  consent  cannot  con- 
fer jurisdiction,  yet  it  has  always  been  held  that  in  a  certain 
sense  jurisdiction  of  the  person  may  be  conferred  where, 
for  example,  personal  service  being  defective  or  irregular, 
the  party,  by  appearing  and  submitting  himself  to  the  j  uris- 
diction  of  the  court  waives  the  question  of  personal  ser- 
vice, and  to  that  extent  confers  jurisdiction.  Brovm  v. 
Webber y  6  Cush.  560.  But  a  receiver  cannot  do  this,  and 
for  reasons  arising  out  of  the  nature  of  his  office.  "  The 
receiver  is  appointed  upon  a  principle  of  justice,  for  the 
benefit  of  all  concerned.  .  .  .  He  is  virtually  a  rep- 
presentativeof  the  court,  and  of  all  the  parties  in  interest  in 
the  litigation  wherein  he  is  appointed.  .  .  .  Money 
or  property  in  his  hands  is  in  custodia  legis.  He  has  only 
such  power  and  authority  as  are  given  him  by  the  court, 
and  must  not  exceed  the  prescribed  limits.  The  court  will 
not  allow  him  to  be  sued  touching  the  property  in  his 
charge,  nor  for  any  malfeasance  as  to  the  parties,  or  others, 
without  its  consent;  nor  will  it  permit  his  possession  to  be 
disturbed  by  force,  nor  violence  to  be  oflTered  to  his  person 
while  in  the  discharge  of  his  official  duties."  Davis  v. 
Gray,  16  Wall.  203.  If  a  receiver  could  be  sued  in  any 
court  without  the  consent  of  the  court  by  which  he  was 
appointed,  the  latter  court  would  be  without  control  of  the 
trust  property.    The  property  might  at  any  time  be  taken 
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out  of  the  hands  of  the  court  and  receiver,  and  it  would  be 
impossible  for  the  court  to  discharge  its  duty  to  preserve 
the  property  and  distribute  the  proceeds  among  those  enti- 
tled to  it  according  to  their  priorities.  Barton  v.  Barbour, 
104  U.  S.  126. 

The  receiver,  as  we  have  seen,  is  but  the  representative 
of  the  court;  and  the  power  to  grant  leave  to  bring 
suit  against  the  receiver  belongs,  not  to  the  receiver,  but 
to  the  court  which  appoints  him.  The  receiver  cannot  do 
indirectly  what  he  has  not  the  power  to  do  directly.  He 
has  no  right  to  take  a  step  or  do  an  act  the  result  of  which 
would  be  to  defeat  the  object  of  his  appointment,  or  em- 
harass  the  court  in  the  administration  of  the  trust  prop- 
erty. The  very  object  of  the  rule  in  question  is  to  enable 
the  court  to  keep  the  trust  property  at  all  times  within  its 
control.  This  it  could  not  do  if  the  receiver  might  be  sued 
without  its  leave,  or,  perhaps,  without  its  knowledge,  in 
any  other  court  or  jurisdiction.  On  the  other  hand,  no 
harm  can  come  from  the  strict  observance  of  this  rule. 
All  parties  dealing  with  a  receiver  are  bound  to  take  notice 
of  the  limitations  of  his  power;  and  no  one  can  therefore 
complain  of  having  been  misled  by  him  when  he  goes  be- 
yond his  prescribed  powers.  The  leave  to  prosecute  a  re- 
ceiver is  a  jurisdictional  fact,  and  cannot  be  waived  by  any 
action  of  the  receiver ;  and  this  question  of  jurisdiction  can 
be  raised  at  any  stage  of  the  case,  either  in  the  district  or 
supreme  court.  Code  Wash.  T.,  §  81.  That  the  leave  to 
prosecute  an  action  against  a  receiver  is  a  jurisdictional 
fact  has  been  definitely  settled,  so  far  as  this  court  is  con- 
cerned, by  the  decision  of  the  supreme  court  of  the  United 
States  in  the  recent  case  of  Barton  v.  Barbour,  104  U.  S. 
126.  A  different  rule  is  followed  by  the  courts  of  some 
of  the  states  of  the  Union ;  but,  as  this  court  is  bound  by 
the  decisions  of  the  supreme  court  of  the  United  States,  a 
discussion  of  cases  holding  a  different  doctrine  would  serve 
no  useful  purpose. 
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The  decision  of  this  question  renders  it  unnecessary  for 
us  to  consider  the  other  question  in  the  case.  Judgment 
of  the  court  below  will  be  reversed,  and  the  case  remanded, 
with  instructions  to  dismiss  the  action. 

Allyn  and  Nash,  JJ.,  concur. 
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C.  P.  Chamberlin  v.  Ocie  Winn. 

BSPLEVIN — OENEBAIi    DENIAL— OWNERSHIP    IN    THIRD  PARTY— IN- 
STRUCTIONS—RIGHTS  UNDER  BILL  OP  SALE. 

In  an  action  to  recover  the  possession  of  specific  personal  prop- 
erty the  defendant  may,  under  the  general  denial,  prove  ownership 
or  the  right  of  possession  of  the  property  in  controversy  in  a  third 
person. 

An  instruction  to  the  jury  that  "  the  plaintiff  claims  that  the 
defendant  detains  her  property,  fifty  head  of  neat  cattle.  .  .  . 
The  defendant  denies  that  he  detains  any  of  said  property;  so  as 
to  the  cattle,  the  issae  is  clear  and  positive,"  is  misleading,  because 
it  ignores  the  question  of  ownership,  or  right  of  possession  of  the 
property. 

Where  there  was  evidence  to  show  that  a  bill  of  sale  under  which 
defendant  claimed  had  been  given  in  compromise  of  a  disputed 
daim,  it  is  error  to  instruct  the  Jury  that  such  bill  of  sale  conveys 
no  right  to  the  property  in  question. 

Appeal  from  District  Court,  Whitman  County. 

SuUivany  Wolford  &  SuUivan,  and  C.  8.  Voorheea,  for  ap- 
pellant. 

AUen  &  Crowley y  and  AnderSy  Brents  &  Clark,  for  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Burke,  C.  J. — This  is  an  action  brought  by  Ocie  Winn    • 
against  C.  P.  Chamberlin  to  recover  certain  personal  prop- 
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erty.  The  essential  allegations  of  the  complaint  are  as 
follows :  (1)  That  on  the  2l8t  day  of  October,  1886,  the 
plaintiff  was  the  owner  and  in  possession  of  fifty  head  of 
cattle  branded  0  W,  and  of  the  value  of  $2,000;  (2)  that 
on  said  date,  and  while  she  was  the  owner  and  in  possession 
of  the  cattle,  the  defendant  wrongfully,  by  means  of 
threats,  compulsion  and  duress,  forced,  compelled  and  in- 
duced her,  against  her  will,  and  without  any  valuable  or 
other  consideration  therefor,  to  deliver  the  possession  of 
said  cattle  to  him,  and  to  sign  and  deliver  to  him  a  certain 
paper  in  the  form  of,  and  purporting  to  be,  a  bill  of  sale  to 
said  cattle,  although,  in  fact,  no  sale  whatever  was  made 
by  her  to  him,oranyconsideration  paidorgiven,  oragreed 
to  be  paid  or  given,  by  him  to  her  therefor ;  (3)  that  plaintiff 
is  still  the  owner  of  said  cattle,  and  is  entitled  to  their 
possession ;  (4)  that  before  the  commencement  of  this  ac- 
tion she  demanded  the  return  of  said  paper  and  of  said 
cattle  of  said  defendant ;  (5)  that  defendant  then  and  there 
refused,  and  has  ever  since  refused,  to  so  return  and  de- 
liver them  to  her,  and  has  ever  since  wrongfully  detained, 
and  still  so  detains,  the  same  from  her,  at  Whitman 
county,  Washington  Territory,  to  her  damage  in  the  sum 
of  $500.  Then  follows  the  usual  prayer  in  such  cases  for 
possession  of  the  property  or  its  value. 

To  this  complaint  the  defendant  answered,  pleading  a 
general  denial  of  each  and  every  allegation  thereof.  On 
the  complaint  and  answer  the  cause  was  tried  before  a 
jury,  verdict  was  found  for  the  plaintiff  for  part  of  the 
property  (eighteen  head  of  cattle),  and  judgment  ren- 
dered accordingly.  The  defendant  appeals  the  case  to 
this  court,  alleging  numerous  errors. 

In  the  course  of  the  trial,  the  plaintiff  being  called  as  a 
witness  in  her  own  behalf,  the  defendant  sought  by  cross- 
examination  to  prove  that  a  third  person  was  the  owner, 
and  entitled  to  the  possession  of  the  personal  property  in 
controversy.    To  the  question  put  for  that  purpose  objeo- 
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tion  was  made  by  the  plaintiff  and  sustained  by  the  court, 
on  the  ground  that  the  defendant  could  not  prove  prop- 
erty in  a  third  person  under  the  general  denial. 

The  ruling  of  the  court  upon  this  question  was  erroneous. 
In  an  action  like  this,  brought  to  recover  possession  of 
specific  personal  property,  the  defendant  may,  under  the 
general  denial,  prove  ownership  or  the  right  of  possession 
in  a  third  person.  Pom.  Rem.  (2d  ed.),  §  678;  CaidweU  v. 
Bruggerman,  4  Minn.  270  (Gil.  190);  Woodworih  v,  Knowl- 
iouy  22  Cal.  164 ;  Schulenberg  v.  Harriman,  21  Wall.  44 ; 
Sparks  v.  HeritagCy  45  Ind.  66 ;  Timp  v.  Dockham,  32  Wis. 
146;  Rockwell  v,  Saunders^  19  Barb.  473.  The  authori- 
ties cited  by  counsel  for  the  appellee  in  support  of  the 
ruling  of  the  court  below  are  not  in  point  in  this  case. 
They  simply  show  that  a  different  rule  from  that  here 
adopted  obtains  in  cases  of  trover  and  trespass  de  bonis 
agportaiis. 

The  next  assignment  of  error  relates  to  the  charge  of 
the  court  to  the  jury.  Upon  the  trial  the  court  gave  this 
instruction  j.o  the  jury : 

"  The  plaintiff  claims  that  the  defendant  detains  her 
property,  fifty  head  of  neat  cattle,  branded  as  in  the  com- 
plaint described.  The  defendant  denies  that  he  detains 
^ny  of  said  property ;  so,  as  to  the  cattle,  the  issue  is  clear 
and  positive." 

The  instruction  was  clearly  misleading,  because  it  pre- 
sents the  case  to  the.  jury  as  if  the  only  issue  upon  the 
trial  was  the  mere  detention  of  property  in  dispute  by 
the  defendant.  So  far  as  the  jury  could  see  from  this  in- 
struction they  had  nothing  whatever  to  do  with  the 
question  of  the  plaintiff's  ownership  or  right  of  posses- 
sion of  the  property  in  controversy,  and  yet  these  were 
controlling  issues  in  the  case.  This  instruction  was  re- 
peated in  effect  once  or  twice  in  the  course  of  the  learned 
judge's  charge,  so  that  it  was  calculated  to  give  the  jury 
the  impression  that  the  issue  to  be  tried  in  nowise  in* 
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volved  the  question  of  the  ownership  and  the  right  of 
possession  of  the  property  in  dispute. 

The  court  gave  the  following  instruction  to  the  jury : 

"The  defendant  claims  that  if  plaintiff  had  any  cattle 
upon  the  range,  she,  by  a  certain  bill  of  sale  introduced 
herein,  sold  them  to  plaintiff.  The  court  instructs  you 
that,  under  the  evidence  herein,  said  bill  of  sale  conveys  no 
right  to  any  property  therein  mentioned  to  the  defendant.**" 

There  was  evidence  before  the  jury,  as  disclosed  in  thfr 
record,  tending  to  prove  that  the  bill  of  sale  in  question 
was  given  as  a  compromise  of  disputed  claims  between 
Chamberlin  and  Winn,  the  plaintiff's  husband.  Under 
the  evidence  in  the  case  it  became  a  question  of  fact  for 
the  jury  to  determine  whether  the  bill  of  sale  was  given 
as  a  compromise  of  a  doubtful  claim,  fairly  made.  The 
above  instruction  excludes  the  consideration  of  the  ques- 
tion of  fact  from  the  jury,  and,  for  that  reason,  is  errone- 
ous. A  compromise  of  a  doubtful  claim  is  a  good  con- 
sideration for  a  promise.  1  Pars.  Cont.  (7th  ed.),  467 ;  Weh- 
rum  V.  Kuhn,  61  N.  Y.,  623;  Hoge  v.  Hoge,  1  Watts,  163 
(26  Am.  Dec.  52). 

The  decision  of  the  court  upon  these  points  renders  it 
unnecessary  to  consider  the  other  assignments  of  error  in 
the  case. 

The  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Allyn  and  Nash,  JJ.,  concur. 


[No.  680.    Decided  Jannary  29. 1889.] 

A.  L.  McCoy  and  Con   O^Brien  v.  William  C.  Bell. 

APPEARANCE— WHAT    CONSTITUTES— NOTICE— JU8TICBS    OF     THE 
PEACE— JUDGMENT— ENTRY— PARTIES  NOT  SERVED. 

Code  VTash.  T.,  §  1755,  provides  that  the  parties  to  an  action  in  a 
Justice's  court  shall  be  entitled  to  one  hour  in  which  to  appear,  after 
the  time  mentioned  in  the  notice  for  appearance.    Section  72  pro- 
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Yides  that "  a  defendant  appears  in  an  action  when  he  answers,  demurs 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or  when 
an  attorney  gives  notice  of  an  appearance  for  him.*'  Held^  that  a 
defendant  mast,  in  person  or  by  attorney,  give  notice  of  his  appearance 
within  an  hoar  of  the  time  set  for  trial,  and  a  mere  corporal  presence 
of  defendant  or  his  agent  at  the  place  of  trial,  within  the  hoar,  is  not 
sufficient. 

Code  Wash  T.,  }  1781,  provides  that  when  a  defendant  who  has  been 
served  with  a  true  copy  of  the  complaint  and  notice  fails  to  appear  and 
plead  within  the  time  specified  in  the  notice,  or  within  an  hour  there- 
after, in  an  action  in  a  justice's  court,  judgment  shall  be  given  without 
ftirther  evidence.  Held^  that  where,  on  the  expiration  of  an  hour  from 
the  time  set  for  trial,  no  appearance  having  been  entered  for  defendant, 
plaintiff  demands  Judgment,  and  shortly  afterwards  persons  present 
object,  as  agents  for  defendant,  but  the  justice  says,  **  I  will  have  to 
render  judgment,"  and  refers  such  agents  to  §  1781,  judgment  is  entered 
for  plaintiff,  which  cannot  be  modified  or  changed,  though  after 
plaintiff  and  his  attorney  depart  the  justice  grants  defendant  a  con- 
tinuance, but  enters  up  the  judgment  for  plaintiff  several  hours 
thereafter. 

Where  only  one  of  two  defendants  is  served  with  process,  it  is 
error  to  render  personal  judgment  against  both,  though  they  are 
alleged  in  the  complaint  to  be  partners. 


Error  to  District  Court,  Whitman  County, 

Action  before  a  justice  of  the  peace  by  William  C.  Bell 
against  A.  L.  McCoy  and  Con  O'Brien,  copartners  doing 
business  under  the  firm  name  of  McCoy  &  O'Brien.  The 
justice  rendered  judgment  for  plaintiff,  which  was  aflBrmed 
by  the  district  court,  on  certiorari.  Defendants  bring  error. 

Doolittle  &  Pritchard,  for  plaintiffs  in  error. 

E.  R.  Pickrelly  and  Mark  A.  FaUerton,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Nash,  J. — From  the  complaint  of  plaintiff  and  the  state- 
ment of  account  included  in  answer  of  defendants  it  appears 
that  the  defendants  were  copartners  doing  business  in  Whit- 
man county,  Washington  Territory,  under  the  firm  name 
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and  style  of  McCoy  &  O'Brien.  The  complaint  further 
alleges  that  these  defendants  were  copartners  jointly  in- 
debted to  plaintiff  in  the  sum  of  $39.90.  The  record 
shows  that  service  of  the  complaint  was  made  upon  de- 
fendants by  leaving  a  copy  of  the  complaint  and  notice 
with  Con  O'Brien,  one  of  said  defendants,  in  Whitman 
county,  Washington  Territory,  on  the  18th  day  of 
August,  1887.  No  other  service  was  made.  The  time 
fixed  for  trial  in  said  notice  is  the  25th  day  of  August, 
1887,  at  the  hour  of  10  o'clock  a.  m.  On  the  return 
day  specified  in  the  notice  the  plaintiff  herein  went  to  the 
justice's  office,  and,  after  waiting  for  one  hour  after  the 
time  the  defendants  were  cited  to  appear,  and  finding  that 
they  had  failed  to  appear  and  plead,  demanded  judgment 
against  them.  To  this  certain  parties  who  were  present 
and  claimed  to  be  the  agents  of  the  defendants  made  ob- 
jection to  judgment  being  rendered  at  that  time.  It  fully 
appears  by  the  record  in  this  case  that  a  full  hour  had 
elapsed  from  the  time  the  parties  were  required  to  appear 
by  said  notice,  and  that  no  pleading  of  any  kind  or  char- 
acter had  been  filed  by  the  defendants  in  said  cause ;  that 
the  plaintiff  at  that  time  demanded  judgment,  when  some 
colloquy  between  the  parties  claiming  to  be  the  agents  of 
the  defendants  ensued  in  regard  to  a  continuance  of  said 
cause;  to  which,  however,  the  justice  answered  that  he 
would  have  to  render  judgment  for  the  plaintiff  therein, 
and  the  plaintiff's  attorneys  thereupon  left  the  office  of  the 
justice;  that  immediately  thereafter  these  parties  claiming 
to  be  the  agents  of  the  defendants  prevailed  upon  the 
justice,  after  filing  their  answer  and  an  affidavit  for  contin- 
uance, to  continue  said  cause ;  that  the  papers  above  men- 
tioned were  filed  about  15  minutes  past  11  o'clock,  and,  as 
claimed,  the  order  for  continuance  was  shortly  thereafter 
granted,  and  the  defendants  left  the  justice's  court;  tliat 
about  4  o'clock  in  the  afternoon  of  the  same  day  the  plaint- 
iff's attorney  returned,  and  prevailed  upon  the  justice  to 
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enter  up  the  judgment  he  had  formerly  announced  that  he 
would  render,  which  judgment  is  as  follows : 

"  Upon  request  of  plaintiff,  judgment  is  rendered  in 
favor  of  plaintiff  and  against  defendants  for  the  sum  of 
$39.90,  at  11  o'clock  in  the  forenoon  on  the  25th  day  of 
August,  A.  D.  1887,  with  costs  and  disbursements  of  suit, 
it  having  appeared  to  the  court  that  a  true  copy  of  com- 
plaint and  notice  had  been  served  upon  Con  O'Brien,  one 
of  the  defendants  in  said  action,  at  least  five  days  before 
the  time  mentioned  in  the  notice  for  defendants  to  appear 
and  answer  the  complaint  in  this  action  in  Whitman 
county,  Washington  Territory.  And,  said  defendant  or 
defendants  not  having  filed  an  answer  or  other  pleadings 
or  other  paper  or  papers  in  said  action,  or  appeared  in  said 
court  in  any  way  up  to  the  hour  of  11  o'clock  in  the  fore- 
noon of  the  25th  day  of  August,  A.  D.  1887,  it  is  hereby 
ordered  and  adjudged  by  said  court  that  default  be  duly 
entered,  and  judgment  rendered  as  aforesaid  against  said 
defendants." 

Execution  was  issued  thereon  on  the  25th  day  of  Au- 
gust,  1887,  writofc^iorari  prosecuted  to  the  district  court, 
and  the  following  errors  assigned  in  the  court  below  : 

"  (1)  In  failing  to  enter  on  your  docket  the  fact  of  the 
defendant  Con  O'Brien's  appearance  in  said  action  and  the 
time  thereof 

"  (2)  In  failing  to  enter  on  your  docket  the  order  of 
continuance  of  said  action  untillhe  24th  day  of  September, 
1887,  which  order  was  duly  made  and  announced  by  you 
at  the  time  of  the  appearance  of  the  parties  in  said  action, 
and  in  the  presence  and  hearing  of  the  agents  of  said  de- 
fendants. 

"  (3)  You  erred  in  rendering  a  judgment  against  defend- 
ants in  said  action  after  you  had  made  an  order  continuing 
said  action  until  the  24th  day  of  September,  1887,  and 
after  the  agents  of  said  defendants  had  departed  from  your 
said  court,  relying  on  your  said  order  of  continuance. 

"(4)  You  erred  in  not  entering  upon  your  docket  the 
true  time  of  entering  said  judgment,  in  this,  to  wit,  that 
said  judgment  was  given  about  4  o'clock  p.  m.  on  said  25th 
day  of  August,  1887,  in  fact,  and  you  have  entered  it  in 
your  said  docket  as  having  been  given  at  11  o'clock  of  said 
day. 
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"  (5)  You  erred  in  entering  said  judgment  without  any 
evidence  or  proof  of  plaintiff's  claim. 

"  (6)  You  erred  in  rendering  any  j  udgmen t  against  both 
of  said  defendants  when  said  defendant  Con  O'Brien  alone 
had  been  served  or  notified." 

And  the  justice  before  whom  said  cause  was  tried,  in 
obedience  to  the  writ  of  certiorari,  returned  the  foUowdng 
in  answer  to  the  allegations  of  the  affidavit  therein : 

"  As  to  the  first  ground  of  error,  it  is  true  that  I  did 
not  enter  upon  my  docket  the  appearance  of  Con  O'Brien, 
and  it  is  also  true  that  Con  O'Brien  did  not  at  any  time 
appear  in  person,  and  the  agents  representing  both  of  the 
defendants  did  not  appear  until  15  minutes  past  11  o'clock 
of  said  appearance  day,  at  which  time  they  filed  the  state- 
ment returned  herewith. 

"  As  to  the  second  ground  of  error  alleged  in  this  affida- 
vit, it  is  true  that  I  did  not  enter  in  my  docket  the  order 
of  continuance  of  said  cause  until  the  24th  day  of  Septem- 
ber, 1887.  And  it  is  true  that  I  made  such  order,  and 
announced  the  same,  but  not  until  after  the  appearance  of 
the  defendants,  and  after  1 1  o'clock  of  said  day  as  above 
set  forth,  and  after  plaintiff  had  left  the  court  room,  and 
said  order  was  made  in  the  presence  and  hearing  of  said 
defendants'  agents.  And  1  will  further  add  that  said 
agents  were  present  before  me  prior  to  11  o'clock  of  said 
day,  and  prior  to  the  time  of  plaintiff's  departure,  but  did 
not  file  any  papers  in  said  case  until  15  minutes  past  11, 
and  I  did  not  know  who  they  were  until  said  time. 

"  As  to  the  third  ground  of  error  alleged  in  said  affidavit 
the  facts  are  these:  At  11  o'clock  plaintiff's  attorney,  find- 
ing no  papers  on  file  for  defendants,  arose  before  me  and 
said  :  *  I  now  demand  judgment.'  To  this,  shortly  after- 
wards, the  said  agents,  though  not  known  to  me  at  the  time 
to  be  such,  made  some  objection,  and  I  then  said  I  would 
have  to  render  judgment,  and  said  agents  said  they  did  not 
think  I  had  grounds  fordoing  so,  and  then  plaintiff  and  his 
attorney  departed ;  and  then  I  again  said,  *I  will  have  to 
render  judgment, 'and  referred  said  agents  to  g  1781  of  the 
Code  of  Washington  Territory;  and  the  agents  made  some 
objection,  and  then  filed  and  swore  to  said  statement  of 
account.  The  said  agents  also  about  this  time  read  to  me 
certain  sections  of  the  law,  and  requested  me  to  order  the 
case  continued  until  the  24th  day  of  September,  1887,and 
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for  the  purpose  of  obtaining  such  continuance  they  stated 
to  me  that  defendant  McCoy  was  a  very  material  witness 
on  his  own  behalf,  and  could  not  possibly  be  present  until 
said  date,  and  in  support  of  said  statement  filed  a  telegram 
and  affidavit  with  me,  which  are  transmitted  herewith.  I 
then  said, '  I  do  not  know  but  what  I  can  grant  a  continu- 
ance,'and  finally  I  told  them  that  I  would  allow  a  continu- 
ance as  requested,  and  marked  the  envelope  containing  the 
papers  of  the  case,  *  Continued  until  September  24, 1887, 
at  10  o'clock  A.  M.,'  and  then  said  agents  departed.  About 
4  o'clock  p.  M.  of  said  day  the  plaintiff's  attorney  returned 
to  my  office  and  demanded  execution,  and  I  told  him  what 
had  been  done  in  his  absence.  Said  attorney  insisted  that 
he  had  a  valid  judgment,  and  told  me  to  consult  a  disin- 
terested attorney,  which  I  did,  and  then  concluded  upon 
such  advice  that  it  was  my  imperative  duty,  under  g  1781 
of  the  Code  of  Washington  Territory,  to  render  judgment 
as  of  the  time  of  11  o'clock  of  said  day,  and  then  made 
up  my  docket  entries  as  shown. 

"  As  to  the  alleged  grounds  of  error,  it  is  true  that  I  had 
no  evidence  of  plaintiff's  claim  other  than  the  complaint. 

"As  to  the  sixth  ground  of  error,  it  is  true  said  judg- 
ment is  against  both  of  said  defendants,  and  that  Con 
O'Brien  alone  was  served." 

These  errors  are  for  our  consideration  in  this  court.  It 
is  conceded  that  a  justice  of  the  peace  is  a  creature  of  the 
statute,  and  the  court  one  of  limited  jurisdiction.  Section 
1755  of  the  code  provides:  "The  parties  shall  be  entitled 
to  one  hour  in  which  to  make  their  appearance  after  the 
time  mentioned  in  the  notice  for  appearance,  but  shall  not 
be  required  to  remain  longer  than  that  time  unless  both 
parties  appear;  and  the  justice  being  present,  is  actually 
engaged  in  the  trial  of  another  action  or  proceeding;  in 
such  case  he  may  postpone  the  time  of  appearance  until 
the  close  of  such  trial."  Section  72  of  the  code  thus  de- 
fines an  appearance:  "A  defendant  appears  in  an  action 
when  he  answers,  demurs  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice 
of  appearance  for  him."  It  will  be  seen  from  the  forego- 
ing that  a  mere  corporal  presence  of  the  defendant  or  his 
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agent  at  the  place  of  trial  is  no  appearance  of  the  defend- 
ant. Some  act  must  be  performed.  He  must  answer, 
demur  or  give  the  plaintiff  written  notice ;  or  if  attorney 
appears,  he  must  give  notice  of  appearance.  Steinbach  v. 
LeeaCf  27  Cal.  295.  Pleadings,  however,  can  be  made 
either  orally  or  in  writing,  except  in  certain  cases.  (Code, 
g  1757.)  But  the  statute  is  imperative.  He  must  appear, 
as  heretofore  defined,  within  the  hour.  And  when  a  de- 
fendant who  has  been  served  with  a  true  copy  of  the  com- 
plaint and  notice  fails  to  appear  and  plead  within  the  time 
specified  in  the  notice,  or  within  an  hour  thereafter,  it  is 
the  duty  of  the  court  to  enter  up  judgment  without  further 
proof  or  evidence.  The  court  has  no  discretion  or  alterna- 
tive. It  is  a  duty  enjoined  by  the  statute,  and  the  plaintiff 
can  demand  it  as  a  matter  of  right.  Code,  §  1781 ;  Wilcox 
V,  Clemerdy  4  Denio,  160.  And  we  hold  that  the  justice 
in  this  case  simply  performed  his  duty,  and  did  render  a 
judgment  in  this  case  upon  the  expiration  of  the  hour. 
There  being  no  appearance  of  the  defendants,  and  no 
pleadings  on  file  in  the  case,  and  the  plaintiff  then  and 
there  demanding  judgment,  no  proof  was  necessary.  The 
demand  of  the  plaintiff  stood  confessed. 

The  justice,  in  his  return  to  the  writ,  says:  "As  to  the 
third  ground  of  error  alleged  in  said  affidavit  the  facts  are 
these:  At  11  o'clock,  plaintiff's  attorney,  finding  no  pa- 
pers on  file  for  defendants,  arose  before  me  and  said :  ^  I 
now  demand  judgment.'  To  this,  shortly  afterwards,  the 
said  agents,  though  not  known  to  me  at  the  time  to  be  such, 
made  some  objection,  and  I  then  said  I  would  have  to  ren- 
der judgment,  and  the  said  agents  said  they  did  not  think 
I  had  grounds  for  doing  so,  and  then  plaintiiff  and  his  attor- 
ney departed,  and  then  I  again  said,  *  I  will  have  to  render 
judgment,'  and  referred  said  agents  to  §  1781  of  the  Code 
of  Washington  Territory."  This  court  holds  that  this 
was  a  rendering  of  a  judgment  by  the  justice,  and  that  he 
was  simply  doing  what  he  was  required  to  do  by  law. 
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Having  performed  this  duty,  heat  once  lost  all  control  over 
said  judgment.  He  could  neither  open  it  up,  change,  or 
modify  it.  His  judicial  acts  and  power  over  said  judg- 
ment were  exhausted  forever  the  moment  he  rendered  the 
judgment,  and  all  his  acts  thenceforward  in  regard  to 
said  judgment  were  and  could  only  be  ministerial.  It 
follows,  therefore,  that  all  acts  of  the  justice  thereafter 
in  regard  to  continuing  the  case,  etc.,  were  mere  nulli- 
ties. After  he  had  rendered  judgment — ^as  we  have  held 
he  did  do  upon  the  demand  of  plaintiff — he  should  proceed 
within  the  next  three  days  to  enter  the  same.  Code 
Wash.  T.,  g  1781-1783;  OHjffin  v.  Pitman,  8  Or.  342;  Dwn- 
nagan  v,  Shaffer y  48  Ark.  476 ;  Hawes,  Jur.,  §  32.  And  we 
find  that  this  was  done  the  same  afternoon. 

In  entering  up  said  judgment,  however,  the  justice  com- 
mitted an  error.  The  defendants  are  alleged  in  the  com- 
plaint to  be  partners,  but  only  one  of  them,  Con  O'Brien, 
was  served.  Judgment  (personal)  was  rendered  against 
both  defendants.  This  was  error.  Judgment  could  only 
be  rendered  against  the  defendant  served.  Section  68  of 
the  code  provides,  however,  that  where  the  action  is  against 
two  or  more  defendants  and  the  summons  is  served  on  one 
or  more,  but  not  on  all  of  them,  the  plaintiff  may  proceed 
as  follows:  '^  (1)  If  the  action  be  against  the  defendants 
jointly  indebted  upon  a  contract,  he  may  proceed  against 
the  defendants  served,  unless  the  court  otherwise  direct, 
and  if  he  recover  judgment,  it  may  be  entered  against  all 
the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and  the 
separate  property  of  the  defendants  served."  For  error 
in  entering  up  the  judgment  only,  as  here  set  forth,  this 
case  is  remanded  to  the  district  court,  with  direction  to 
enter  up  judgment  in  accordance  with  this  opinion;  all 
costs,  however,  to  be  taxed  against  the  defendants  (plaint- 
iffs in  error  here)  in  this  case. 

Burke,  C.  J.,  and  Allyn,  J.,  concur. 
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[Mo.  568.    Decided  January  29, 1889.] 

John  B.  Standlky  v.  David  Marsh. 

8HBRIFF8    AND    CONSTABI<E8— -WRONOFUI.    LEVY—- INDBMNITY   FROM 

EXECUTION  CREDITOR. 

A  sheriff  who,  under  express  directions  of  a  creditor,  attaches 
property  pointed  out  to  him  by  the  latter,  and  does  not  know  or  have 
notice  that  it  is  the  property  of  another  than  the  debtor,  may  recover 
indemnity  of  the  attaching  creditor  after  judgment  against  the  sheriff 
for  the  wrongftil  levy. 

Appeal  from  District  Court,  Whitman  County. 

Action  by  David  Marsh  against  John  B.  Standley  to  re- 
cover indemnity  for  a  judgment  obtained  against  plaintiff 
as  sheriff.  Judgment  for  plaintiff,  and  defendant  appeals. 

Allen  &  Crowley y  for  appellant. 

DoolitUe,  Pritchard  &  Lehman,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Allyn,  J. — David  Marsh,  as  sheriff  of  Whitman  county, 
September  15, 1884,  attached  270  sacks  of  wheat  at  the  in- 
stance of  John  B.  Standley,  plaintiff  in  the  suit  of  Stand- 
ley  V.  George  W,  Landea.  October,  1885,  one  Seat  began 
an  action  for  the  unlawful  detention  of,  and  damage  to, 
the  wheat  while  thus  attached  and  held  by  the  sheriff, 
and  on  December  20, 1886,  secured  a  judgment  for  $25 
and  costs;  the  whole  amounting  to  $383.25.  This  amount 
the  sheriff  now  seeks  to  recover  from  Standley,  the  attach- 
ing creditor.  Judgment  was  had  for  the  sheriff,  Marsh, 
and  the  defendant  appeals. 

The  pleadings  are  not  all  in  the  record;  and  while  the  ar- 
gument of  appellant  is  largely  upon  the  theory  that  the  sher- 
iff was  guilty  of  negligence,  and  was  therefore  alone  liable, 
from  what  is  before  us  of  the  record,  and  the  amount  of 
the  judgment,  etc.,  we  are  fairly  satisfied  that  the  judgment 
against  the  sheriff  was  a  nominal  one,  and  was  not  given 
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for  any  negligence  proven.     Looking  at  the  case  in  this 
view,  there  is  bat  one  question  we  need  consider ;  and  that  is, 
whether  a  sheriff  taking  property  under  a  writ  of  attachment 
at  the  direction  of  a  creditor,  and  guilty  of  no  negligence 
or  want  of  care  himself,  may  call  upon  the  attaching  cred- 
itor for  indemnity  after  a  judgment  has  been  given  against 
him  for  such  wrongful  levy;  i.  e.,  whether  or  not  a  promise 
of  indemnity  will  be  implied  from  the  direction  of  the  cred- 
itor to  levy  upon  certain  property  pointed  out  by  him.     It 
is  undeniably  true  that  if  the  sheriff  knows  the  property 
he  is  directed  to  levy  upon  belongs  to  another,  or  if  notice 
is  given  him  of  such  claim,  it  is  his  duty  to  secure  indem- 
nity before  levying,  or  he  should  refuse  to  act.     He  would 
be  held  to  voluntarily  assume  the  risk  if,  under  such  circum  - 
stances,  he  neglects  to  call  for  indemnity,  and  equally  would 
he  be  alone  liable  for  willful  neglect  in  caring  for  property 
after  he  had  taken  it.     But  from  the  record  before  us  we 
do  not  consider  this  case  to  have  embraced  in  it  any  of 
these  essentials.     On  the  contrary,  as  we  view  it,  the  sheriff 
under  express  directions  of  the  creditor,  attached  property 
pointed  out  to  him  by  the  creditor,  and  did  not  himself 
know  or  have  notice  that  it  was  the  property  of  another 
than  the  debtor.     Having  been  guilty  of  no  willful  neglect 
or  wrong,  should  he  alone  suffer,  and  not  be  allowed  relief 
against  the  creditor,  whose  directions  to  him  caused  the 
damage,  and  which  directions  he  is  bound  to  follow  in  the 
absence  of  knowledge  of  their  wrongfulness? 

Freem.  Ex'ns  (2d  ed.),  894,  says:  "If  the  sheriff  fol- 
lows plaintiffs  directions  in  doing  an  act,  not  known  to 
him  to  be  unlawful,  and  is  thereafter  compelled  to  respond 
in  damages  because  of  the  act,  he  may  recover  from  the 
plaintiff  the  amount  so  recovered  from  him;"  citing  a  num- 
ber of  authorities,  as  Humphrya  v.  Pratt,  2  Dow  &  0.  288, 
6  Bligh  (N.  S.),  154;  Sanders  v.  Hamilton,  3  Dana,  550; 
Sioyel  V.  Cody,  4  Day,  222,  226.  There  cau  be  no  doubt 
but  that,  a  writ  being  given  a  sheriff  with  special  directions, 
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he  is  boand  to  serve  it,  and  follow  Buoh  directions.  See 
BaTileU  V.  Blodgett,  17  N.  H.  298  (43  Am.  Dec.  603). 
And  equally,  that  from  the  directions  given  to  serve  it  in  a 
particular  manner,  a  promise  will  be  implied  in  law  from 
the  creditor  to  the  sheriff  to  hold  the  latter  harmless  of  the 
natural  results  of  obeying  such  directions.  Bond  v.  Ward, 
7  Mass.  123,  5  Am.  Dec.  28,  and  note,  with  cases  cited; 
Chwer  v.  Emery,  18  Me.  79.  Also,  Ball  v.  Badger^  6  N. 
H.  405,  and  Marshall  v.  Hosmer^  4  Mass.  60,  63. 

We  are  agreed  that  in  this  case  the  sheriff  acted  care- 
fully and  properly,  and  from  the  specific  directions  given 
him  a  promise  of  indemnity  is  implied  sufficient  to  sustain 
the  action  brought  by  him  in  this  case.  We  may  further 
add  that  the  evidence  satisfies  us  that  the  defense  made 
by  the  sheriff  to  the  suit  for  damages  by  Seat  was  made 
through  attorneys  whom  he  did  not  employ,  but  who  were 
self-evidently  employed  by  and  acting  for  Marsh.  In  fact 
Marsh  made  all  the  contest  that  was  made;  and  the  judg- 
ment of  125  and  costs  referred  to  was  entered  by  conseut 
of  Marsh  (and  his  attorneys),  who,  though  not  known  to 
the  record,  was  the  actual  party  in  interest  throughout. 
The  judgment  below  is  correct,  under  the  principle  above 
announced,  and  is  clearly  just. 

Let  the  judgment  be  affirmed. 

Burke,  C.  J.,  and  Nash,  J.,  concur. 


[No.  584.    Decided  January  29, 1889.] 

Walter  J.    Boggan   and   Ida  J.  Boggan  v.    William 

Beid. 

PUBUG  LANDS  —  HOMBSTSAD  ENTBT  —  POWER  TO  MO&TGAOB. 

Seotion  4  of  the  act  of  congress  granting  homesteads  to  actaal 
settlers  on  public  lands  (Rev.  St.  U.  &,  §  2296),  providing  ''that  no 
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Unda  aoquired  under  the  provisions  of  this  act  shall  in  any  event 
heoome  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  the  patent  therefor/*  does  not  prevent  the 
settler  from  making  a  valid  mortgage  upon  the  land  after  receiving 
his  certificate  of  entry,  but  before  he  receives  a  patent. 

Appeal  from  District  Court,  Asotin  County, 

James  W.  Reid,  for  appellants. 
E.  G*NeiUj  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Nash,  J.  — This  was  a  civil  action  broaght  by  the  plain- 
tiff in  the  coart  below,  appellee  here,  William  Beid,  against 
the  defendants,  Walter  J.  Boggan  and  his  wife,  appellants 
here,  to  recover  the  amount  of  two  promissory  notes  — 
one  note  for  $600,  dated  May  1,  1883,  due  October  1, 
1886;  and  the  other  note  for  $72,  dated  May  1, 1883,  and 
due  October  1,  1886  —  and  to  foreclose  a  mortgage  exe- 
cuted on  homestead  entry  of  defendant  Walter  J.  Boggan, 
acquired  under  act  of  congress  to  provide  homes  for  actual 
settlers  on  the  public  domain,  approved  May  20,  1862,  to 
secure  said  notes;  the  said  notes  having  been  executed 
prior  to  the  issuance  of  patent  for  said  entry  by  the  gov- 
ernment, and  the  consideration  being  for  debts  contracted 
prior  thereto.  The  plaintiff  in  the  court  below  filed  his 
complaint  for  the  recovery  of  the  amount  of  said  notes  and 
the  foreclosure  of  said  mortgage.  Defendants  answered, 
admitting  the  execution  of  the  said  notes,  and  that  they 
had  not  been  fully  paid;  but  averred  that  the  land  included 
in  said  mortgage  was  the  homestead  entry  of  defendant 
Walter  J.  Boggan,  and  that  the  said  notes  executed  as 
aforesaid,  and  secured  by  said  mortgage,  were  for  debts 
contracted  prior  to  the  issuing  of  the  patent  to  said  de- 
fendant on  November  20,  1883,  by  the  government  of  the 
United  States,  and  that  the  said  land  is  not  liable  for  the 
payment  of  the  said  debts  contracted  as  aforesaid.     Plain- 
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tiff  moved  to  strike  oat  defendant's  answer  on  the  ground 
that  it  was  not  verified,  and  was  sham  and  frivolous,  and 
contained  no  defense.  The  objection  to  the  verification  be- 
ing withdrawn,  the  motion  was  overruled.  Plaintiff  then 
demarred  to  the  answer  on  the  ground  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  defense,  and  that 
the  answer  does  not  constitute  a  defense.  The  court  sus- 
tained the  demurrer,  and  defendants  excepted  and  declined 
to  file  further  answer,  whereupon  there  was  judgment  for 
the  plaintiff,  and  the  defendants  appealed  to  this  court. 

The  execution  of  the  notes  and  mortgage  by  appellants, 
and  amount  due  and  conditions  alleged  in  the  mortgage, 
are  all  admitted  in  this  case  by  the  pleadings.  The  only 
issue  rckised  is  that  the  land  embraced  in  the  mortgage  was 
acquired  by  them  under  the  act  of  congress  of  May  20, 1862, 
providing  homesteads  for  actual  settlers  upon  the  public 
domaiu,  and  that  patent  for  the  land  had  not  issued  at  the 
time  of  the  execution  of  the  notes  and  mortgage,  and 
that  the  land  is  exempt  from  sale  by  §  2296,  Bev.  St.  U.  S. 

There  is  no  allegation  in  the  answer  that  final  proof  had 
not  been  made,  and  in  the  consideration  of  this  case  we 
take  it  that  final  proof  had  been  made  at  the  time  of  the 
execution  of  the  notes  and  mortgage,  and  that  the  parties 
were  simply  waiting  for  the  patent  to  be  issued  in  its  reg- 
ular order  from  the  land  office.  The  decision  of  the  court 
below  was  not  only  right  on  principle,  but  is  sustained  by 
authority,  both  federal  and  state,  and  is  also  in  harmony 
with  the  rulings  of  the  department  of  the  interior. 

Section  4  of  the  act  of  congress  granting  homesteads  to 
actual  settlers  on  public  lands,  providing  ''that  no  lands 
acquired  under  the  provisions  of  this  act  shall  in  any  event 
become  liable  to  the  satisfaction  of  any  debt  or  debts  con- 
tracted prior  to  the  issuing  of  the  patent  therefor,*'  was 
not  designed  to  restrict  the  right  of  the  settler,  or  to  disable 
him  from  mortgaging  or  otherwise  conveying  his  interest 
befoie  the  issuing  of  the  patent.     Nycum  v.  McAllister^ 
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33  Iowa,  374.  Beok,  G.  J.,  who  delivered  the  opinion, 
says:  ''  The  provision  is  intended  as  a  shield  for  his  pro- 
tection, and  is  not  a  weapon  for  the  destraotion  of  any  of 
his  rights.  In  the  case  before  ns  defendants  did  not  de- 
sire to  invoke  its  protection,  but  exercised  their  right  to 
convey  the  land  by  the  mortgage,  thas  creating  a  lien 
thereon.  This  lien,  as  it  was  lawfully  imposed,  must  be 
enforced/'  To  hold  otherwise  would  not  only  be  bad  in 
law,  but  reprehensible  in  morals.  Lewis  v.  Wetherell,  36 
Minn.  386;  1  Am.  St.  Rep.  674;  Cheney  v.  WhUe,5'Seh. 
261;  25  Am.  Rep.  487;  Jones  v.  Yoakam,  5  Neb.  265; 
Goddard  v.  Railway  Co.,  64  Wis.  548, 

In  the  pre-emption  law  of  the  United  States,  after  pre- 
scribing  the  manner  in  which  the  proof  of  settlement  and 
improvement  shall  be  made  before  the  land  is  entered,  is 
this  proviso:  "And  all  assignments  and  transfers  of  the 
right  hereby  secured,  prior  to  the  issuing  of  the  patent, 
shall  be  null  and  void."  In  the  case  of  Myers  v.  Croft, 
13  Wall.  291,  Justice  Davis,  in  delivering  the  opinion  of 
the  court  upon  the  question  of  patent,  says : 

''The  object  of  Congress  was  attained  when  the  pre-emp- 
tor  went,  with  clean  hands,  to  the  land  office,  and  paid  the 
government  for  his  land.  Rentriction  upon  the  power  of 
alienation  after  this  would  injure  the  pre-emptor,  and  could 
serve  no  important  purpose  of  public  policy.  It  is  well 
known  that  patents  do  not  issue  in  the  usual  course  of  busi- 
ness in  the  general  land  office  until  several  years  after  the 
certificate  of  entry  is  given,  and  equally  well  known  that 
nearly  all  the  valuable  lands  in  the  new  states,  admitted 
since  1841,  have  been  taken  up  under  the  pre-emption  laws, 
and  the  right  to  sell  them  freely  exercised  after  the  claim 
was  proved  up,  the  land  paid  for,  and  the  certificate  of 
entry  received." 

This  reasoningis  equally  applicable  to  homestead  entries. 
Smith  V.  Swing,  23  Fed.  Rep.  741. 

The  decision  of  the  court  below  in  sustaining  the  de- 
murrer is  fully  approved,  and  it  is  so  ordered. 

BuBKE,  C.  J.,  and  Alltn,  J.,  concur. 


618  CLARK  V.  LINCOLN  COUNTY. 


1 

518 

d-20 

112 

20 

113 

Opinion  of  the  Court  —  Nabh,  J.  [1  Wash. 

[No.  588.    Decided  January  29, 1889.] 

Van  Buben  Clark  v.  Lincoln  County. 

COUNTIBS  —  LIABILITIES  —  DSFBCmTH  8IDB WALKS. 

A  coanty  is  not  liable  for  personal  iiijariea  caused  by  a  defective 
sidewalk  under  its  control. 

Appeal  from  District  Court,  Walla  WaUa  County. 

Aotion  by  Van  Baren  Clark  against  Lincoln  Coanty  for 
personal  injuries  sastained  by  stepping  upon  an  alleged 
defective  sidewalk.  A  demurrer  to  the  complaint  was 
sastained,  and  plaintiff  appeals. 

Allen  <fe  Crowley,  for  appellant. 
N,  T,  Caton,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Nash,  J.  —  This  action  was  brought  by  appellant  to  re- 
cover from  defendant  the  sum  of  115,100  for  damages 
suffered  by  him  from  injuries  received  as  alleged  in  the 
complaint.  Defendant  demurred  to  the  complaint,  the 
demurrer  was  sustained,  and  exception  taken.  Plaintiff 
declining  to  amend,  the  action  was  dismissed.  Plaintiff 
appeals,  assigning  as  errors  the  order  sustaining  the  de- 
murrer and  the  order  dismissing  the  action.  The  questions 
raised  by  demurrer  were,  (1)  that  no  cause  of  action  can  be 
maintained  against  a  county  of  this  kind  and  character; 
(2)  that,  even  if  an  action  does  exist,  the  claimant,  before 
bringing  suit  or  action,  must  make  out  his  claim  of  demand 
and  present  the  same  to  the  board  of  county  commission- 
ers for  their  allowance  or  rejection,  and  that  suit  must  be 
brought  within  three  months  thereafter. 

There  is  some  conflict  of  authority  at  common  law  as  to 
whether  a  county  is  ever  liable  in  this  class  of  cases;  but 
the  decided  weight  —  we  might  add,  the  oyerwhelming 
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weight  —  of  authority  is  against  this  right.  See  1  Thomp. 
Neg.  616,  and  notes  following,  and  a  great  number  of  cases 
there  cited,  including  decisions  from  most  of  our  states. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
says :  ''It  is  almost  universally  considered  that  they  [mean- 
ing quasi  municipal  corporations, such  as  counties,  etc.  ]  are 
not  liable  to  a  civil  action  for  damages  occasioned  by  defec- 
tive roads  and  bridges  under  their  control  as  public  agents, 
unless  so  declared  by  statute.''  Dill.  Mun.  Corp.  (2d  ed.), 
785.  And  Judge  Oooley,  in  his  work  on  Torts,  p.  622, 
makes  a  much  broader  statement  when  he  says:  *'It  is  well 
settled  that  at  common  law  a  municipal  corporation  is  not 
liable  to  an  individual  for  neglect  to  keep  a  highway  in  re- 
pair, whereby  he  suffers  an  injury  in  using  it."  We  think, 
however,  that  this  is  too  broad  as  applied  to  a  municipal 
corporation,  but  not  too  broad  as  applied  to  a  county.  It 
may,  however,  be  broadly  stated  that  American  courts  have 
agreed  that  counties  are  not  liable  to  a  private  action  for 
damages  sustained  by  any  one  in  consequence  of  failing  to 
keep  in  repair  their  highways  and  bridges.  Larkin  v,  Sag- 
inaw Co.,  11  Mich.  88;  82  Am.  Deo.  63;  Hedges  v.  Madi- 
son Co.y  1  Gilman,  567;  Huffman  v.  San  Joaquin  Co.,  21 
Cal.  426;  Reardon  v.  St.  Louis  Co.,  36  Mo.  555;  Swine- 
ford  V.  Franklin  Co.,  6  Cent.  Law  J.  434;  Brabham  v. 
Hinds  Co.y  54  Miss.  363;  28  Am.  Dec.  352;  Covington  Co. 
V,  Kinney,  45  Ala.  176;  Sims  v.  Butler  Co.,  49  Ala.  110; 
Scales  V.  Chattalioochee  Co,,  41  Ga.  225. 

In  New  England,  towns  and  cities,  which  includes  villages, 
are  charged  with  the  duty  of  repairing  both  highways  and 
bridges,  but  are  not  held  liable  at  common  law  to  pay  dam- 
ages to  individuals  injured  by  their  negligence  in  not  keep- 
ing their  highways  and  bridges  in  repair.  Brown  v.  Fair- 
haven,i7  Vt.  386;  Com.  v.  Newburyport, 103 Mass.  129;  Com.. 
V.  Charlestown,  1  Pick.  179;  11  Am.  Dec.  161.  Michigan 
holds  the  same.  Leoni  v.  Taylor,  20  Mich.  148.  Counties 
partake  of  the  immunities  of  states,  and  are  not  subject  to 
liabilities  of  this  character.     Browning  v.  City  of  Spring- 


520  CLARK  V.  LINCOLN  COUNTY. 

Opinion  of  the  Court  —  Nash,  J.  [1  Wash. 

field,  17  111.  143;  63  Am.  Dec.  345,  and  note;  Tovm  of 
Waltham  v.  Kemper,  55  111.  346;  8  Am.  Bep.  653;  HUlv. 
Boston,  122  Mass.  344-351;  23  Am.  Bep.  332;  White  v. 
Commissioners,  90  N.  C.  437;  47  Am.  Rep.  534;  Detroit 
V.  Blackeby,  21  Mich.  84;  4  Am.  Bep.  450;  HolUnbeck  v. 
Winnebago  County,  95  111.  148;  35  Am.  Bep.  151;  Asketv 
V.  Hale  County,  54  Ala.  639;  25  Am.  Bep.  730;  Dosdall 
V.  Olmsted  County,  30  Minn.  96;  44  Am.  Bep.  185.  This 
last-named  case  is  strikingly  like  the  one  now  under  con- 
sideration, and  it  was  held  that  an  action  like  this  would 
not  lie. 

The  rights  of  the  individual  are  held  to  yield  to  the 
public  benefit,  and  his  losses  are  damnum  absque  injuria. 
To  permit  suits  of  this  kind  to  be  brought  against  counties 
would  be  productive  of  frequent,  vexatious,  and  intermina- 
ble litigation;  and,  while  this  should  not  stand  in  the  way 
of  anyone's  legal  right,  it  ought  not  to  be  permitted,  un- 
less clearly  warranted  by  law  expressly  provided  by  stat- 
ute. While  some  courts  in  this  country  seem  inclined  to 
hold  the  right  to  bring  suits  of  this  character,  the  courts 
in  England  are  wholly  against  the  right,  and  the  great  ma- 
jority of  our  states  having  similar  provisions  in  their  stat- 
utes to  our  own  are  against  it.  In  harmony  with  the  great 
weight  of  authority  in  this  country,  this  court  holds  that 
the  action  cannot  be  maintained. 

It  is  wholly  unnecessary  to  pass  upon  the  remaining 
point  raised  by  the  demurrer.  Judgment  of  the  court  be- 
low is  affirmed. 

BuBKE,  0.  J.,  and  Alltn,  J.,  concur. 
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[No.  598.    Decided  January  29,  1889.] 

Dahiel  Stewart  v.  Walla  Walla  Pbinting  &  Publish- 

iNQ  Company. 

OORFO&ATIONS — ASaiGNHEITT  OF  STOCK — LIABILITT  ON  SUBSCBIP- 
HON  —  BSTOPPBL  —  VKRDICT  —  8PSCIAL  FINDHTOS. 

A  sulMcriber  to  the  capital  stock  of  a  corporation  who  has,  in 
(^ood  faith,  transferred  his  shares  to  another,  which  transfer  has 
been  accepted  by  the  corporation,  before  an  assessment  is  made,  ia 
not  liable  for  the  unpaid  subscription. 

Though  the  by-laws  of  a  corporation  require  the  entry  of  trans- 
fers of  shares  on  a  stock  ledger,  if  none  is  kept  and  such  a  transfer 
is  entered  according  to  the  custom  of  the  company  on  the  subscrip- 
tion list,  and  an  assignment  is  indorsed  on  the  shares  themselves, 
and  a  new  certificate  is  issued  to  the  purchaser  by  the  company, 
the  latter  cannot  deny  the  vabdity  of  the  transfer. 

Where,  in  an  action  against  an  original  subscriber  for  unpaid 
installments  of  his  subscription,  his  defense  being  that  he  has  trans- 
ferred his  shares  in  the  manner  mentioned,  the  general  verdict  is 
for  plaintiff,  but  the  jury  find  specially  that  defendant  sold  the 
shares  by  indorsement  on  the  back  thereof,  which  transfer  was  en- 
tered on  plaintiff's  book,  and  that  a  new  certificate  was  issued  in 
lieu  of  the  one  assigned,  the  judgment  should  be  entered  for  de- 
fendant on  the  special  findings,  they  being  inconsistent  with  the 
general  verdict. 

Appeal  from  District  Court,  Walla  Walla  County, 

Action  by  the  Walla  Walla  Printing  &  Pablishing  Com- 
pany against  Daniel  Stewart  to  recover  unpaid  installments 
on  subscriptions  to  capital  stock.  Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals. 

B.  L.  &  J.  L,  SharpateiTiy  for  appellant. 
A,  E.  Isham,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Allyn,  J.  —  This  is  an  action  to  recover  an  assessment 
upon  an  unpaid  subscription  to  thirty-three  shares  of  the 
stock  of  the  defendant  corporation.    The  defense  is,  that 
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Appellant  had  transferred  and  sold,  in  good  faith,  his  stock 
to  one  Tracy  long  before  suit  was  brought.  This  is  denied. 
The  terms  ''  calls  "  on  unpaid  subscriptions  and  ''  assess- 
ments "  are  used  interchangeably  by  our  statute,  and  the 
contention  on  the  part  of  appellee  that,  under  our  statutes, 
'' calls "  means  something  different  from  ''assessments," 
is  unfounded.  The  act  relating  to  the  transfer  and  assign- 
ment of  stock  certificates,  etc.,  must  control  the  rights  of 
the  parties.  There  was  a  general  verdict  found  under  direc- 
tion of  the  court  in  favor  of  the  plaintiff —  the  appellee. 
Special  findings  were  also  made  that  these  ''shares  were 
sold  to  Tracy  "  by  "  indorsement  on  the  back  thereof,"  and 
the  same  was  "  entered  in  book  B,  p.  13,  April  13,  1883, 
as  follows:  Sold  to  John  Tracy,  thirty-three  shares,"  and  a 
new  certificate  issued  in  place  of  the  oneassigned,  and  "  was 
properly  signed  by  J.  L.  Sharpstein,  Secretary,  and  W.  G. 
Langford ,  President. "  They  failed  to  answer  the  question 
whether  Stewart  ever  delivered  the  certificate  to  Tracy, 
although  the  evidence  shows  conclusively  that  this  was  done 
And  a  new  one  issued,  and  although  the  jury  had  just  an- 
swered that  the  stock  was  sold  by  indorsement  and  entry 
made  in  book  B.  Motion  for  judgment  on  special  find- 
ings, for  a  new  trial,  etc.,  all  being  overruledi  defendant 
Stewart  appeals. 

The  special  findings  of  the  jury  control  when  they  are 
inconsistent  with  the  general  verdict  CodeWash.  T. ,  §  243. 
We  have  quoted  sufficient  above  to  show  that  by  the  special 
findings  the  stock  was  indorsed  and  transferred,  and  proper 
entry  made  by  the  company,  and  also  a  new  certificate  reg- 
ularly issued.  This  being  so,  the  court  should  have  entered 
judgment  accordingly;  instead  of  which  the  general  ver- 
dict was  allowed  to  control. 

It  is  urged  here  that  the  entry  on  the  book  of  the  com- 
pany was  not  in  full  and  exact  compliance  with  the  by-laws 
■attached  to  the  articles,  as  these  required  such  entries  to  be 
made  upon  a  stock  ledger.    But  no  such  stock  ledger  was 
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kept,  and  all  other  transfers  and  like  entries  are  made  as 
this  one  upon  the  records  of  the  company  in  the  subscrip- 
tion list.  It  was  the  fault  of  the  company  in  failing  to 
keep  such  book,  and  it  can  claim  no  advantage  thereby. 
The  entry  and  the  memorandum  of  assignment  as  made 
were  adopted  by  it  as  proper,  and  such  entry  is  entirely 
sufficient.     Webster  v.  Upton,  91  U.  S.  66. 

A  transfer  of  stocic,  even  if  irregular,  accepted  and  acqui- 
esced in  by  the  corporation,  is  binding  upon  it.  Or,  if  a 
particular  method  of  transfer  has  been  adopted  by  the  com- 
pany through  custom  or  use,  or  by  general  acquiescence  of 
the  shareholders,  the  company  would  be  equally  bound. 
This  is  beyond  controversy.  See  1  Mor.  Priv.  Corp.  (2d 
ed.)  §222;  and  2  Mor.  Priv.  Corp.,  §  743,  with  authorities 
cited;  also,  laham  v,  Buckingham,  49  N.  T.,  216-222; 
Gutting  V.  Z)a77iereZ,  88N.T.  410;  Johnson  v.  Laflin,5  Dill. 
65.  Although  it  would  seem  almost  unnecessary  to  cite 
authorities  on  this  proposition,  which  is  merely  another 
phase  of  the  well  known  principle  that  one  cannot  take 
advantage  of  his  own  fault  or  wrong. 

The  main  proposition  in  the  case,  and  the  only  one  en- 
titled to  serious  consideration,  is  the  contention  by  appellee 
in  the  effort  to  hold  the  original  subscriber  for  calls  or  as- 
sessments npoD  stock  he  has  transferred,  and  to  hold  him 
liable  for  this,  although  he  had  in  good  faith  transferred 
his  stock  to  another  before  thus  called  upon.  We  use  the 
term  ''in  good  faith,"  because  this  test,  in  our  judgment, 
practically  determines  the  question.  Had  he  made  this 
transfer  in  fraud,  or  the  like,  or  after  the  call  or  assess- 
ment had  been  made,  and  to  escape  it,  the  case  would  be 
different;  but  the  square  issue  is  presented  in  the  claim 
that  one  having  taken  stock  in  a  company  remains  subject 
to  the  obligations  thereby  incurred,  regardless  of  a  sale  of 
his  stock.  The  contrary  of  this  is  true.  la  Ang.  &  A. 
Corp.,  §  534,  quoted  by  appellant,  is  the  following:  "When 
an  original  subscriber  to  the  stock  of  an  incorporated  com- 
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pany,  who  is  so  bound  to  pay  the  installments  on  his  sub- 
soription  from  time  to  time  as  they  are  called  in  by  the 
company,  transfers  his  stock  to  another  person,  such  other 
person  is  substituted  not  only  to  the  rights  but  to  the  obli- 
gations of  the  original  subscriber,  and  he  is  bound  to  pay 
up  the  installments  called  for  after  the  transfer  to  him. 
The  liability  to  pay  up  installments  is  shifted  from  the 
outgoing  to  the  incoming  shareholder.  A  privity  is  cre- 
ated between  the  two  by  the  assignment  of  the  one  and  the 
acceptance  of  the  other,  and  also  between  them  and  the 
corporation;  for  it  would  be  absurd  to  say,  upon  general 
reasoning,  that  if  the  original  subscribers  have  the  power 
of  assigning  their  shares,  they  should,  after  disposing  of 
them,  be  liable  to  the  burdens  which  are  thrown  upon  the 
owners  of  the  stock."  And  in  Webster  v.  Upton,  91  U.  S. 
65-70,  Mr.  Justice  Strong,  in  delivering  the  opinion,  says: 
"  But  if  the  law  implies  a  promise  by  the  original  holders 
or  subscribers  to  pay  the  full  par  value  when  it  may  be 
called,  it  follows  that  an  assignee  of  the  stock,  when  he  has 
come  into  privity  with  the  company  by  having  stock  trans- 
ferred to  him  on  the  company's  books,  is  equally  liable. 
The  same  reasons  exist  for  implying  a  promise  by  him  as 
exist  for  raising  up  a  promise  by  his  assignor.  And  such 
is  the  law  as  laid  down  by  the  text  writers  generally  and 
by  many  decisions  of  the  courts;"  citing,  also,  a  number 
of  authorities,  and  then  quoting  approvingly  the  text  from 
Angell  &  Ames  as  given  by  us  above. 

It  is,  therefore,  a  settled  rule  of  law,  established  by  the 
highest  authority,  that  the  vendee  of  stock  in  a  corporation 
assumes  all  the  burdens  and  obligations  of  an  original 
holder,  including  either  calls  or  assessments,  whichever 
they  may  be  called.  See,  also,  1  Mor.  Priv.  Corp.,  §g 
159,  161,  and  authorities  already  cited  above;  and  also 
ChoiUeau  Spring  Co.  v.  Harris,  20  Mo.  382,  and  MUler  v. 
Oreat  Republic  Ins.  Co,,  50  Mo.  55. 

The  question  of  good  faith,  or  bona  fidbs,  is  always  im* 
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portanfc,  as  we  have  already  said,  and  when  ibis  is  deter- 
mined in  the  affirmative,  the  transferee  of  stock  steps  into 
the  place  of  the  original  holder  in  all  particulars,  and  the 
vendor  is  relieved  of  all  liability.  Whether  the  corpora- 
tion may  or  may  not  limit  and  control  these  results  by  im- 
posing conditions  and  restrictions  upon  subscribers"  and 
transfers  and  the  like,  it  is  not  necessary  now  to  decide, 
as  nothing  of  the  kind  was  done  in  the  case  at  bar;  and 
as  the  jury  having  found  this  to  be  a  honafide  transfer,  and 
having  specially  found  acceptance  of  the  transferee  by  the 
company  by  an  entry  upon  its  books,  which,  though  it  may 
have  been  irregular,  was  the  voluntary  act  of  the  company 
through  its  officers,  and  having  also  found  the  issuing  of  a 
new  certificate,  the  company,  under  the  principles  above 
announced,  fully  accepted  the  transfer  and  accepted  the 
new  holder  for  all  the  liabilities  that  the  certificate  could 
carry  with  it.  All  was  done  that  could  be  done  to  trans- 
fer the  liability  from  the  original  holder,  the  appellant 
herein,  to  his  purchaser. 

The  court  below  should  have  entered  judgment  in  accord- 
ance with  these  special  findings  of  the  jury.  For  these 
reasons  the  judgment  of  the  court  below  will  be  reversed. 

BuBEE,  C.  J.,  and  Nish,  J.,  concur. 


[No.  599.    Decided  Januwy  29,  1889.] 

George  D  acres  v.  Oregon  Bail  way  &  Navigation 

Company. 

EAILROAD  OOM  PANIB8  —  KILLINU  STOCK  —  C0N8TITUTI0KAL  LAW  — 
KIOHT  TO  JCBT — TITLB  OF  ACT  —  FAILURE  TO  FBNCB — EVIDBNCB 
or  KBOUOBNGB. 

Act  Wash.  T.^  1883,  §§  2-7,  providiog  that  when  stock  is  killed  on 
B  ndlroad  the  value  shall  be  ascertained  by  appraisers  in  a  pre- 
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acribed  manner,  and  the  amojot  thftll  thereupon  baoome  due  and 
payable,  are  unoonstitntional  as  denying  the  right  of  jary  triAL 

Seotiona  1  and  8  of  the  act  making  the  railroad  company  liable 
for  all  stock  killed  on  the  track,  unless  it  is  fenced,  are  constitu- 
tional, and  are  not  so  connected  with  the  rest  of  the  act  as  to  become 
invalid  therewith. 

Section  1  of  the  act  which  makes  the  railroad  company  liable  for 
stock  killed  on  the  railroad  is  not  merely  declaratory  of  the  com- 
mon law,  but,  as  shown  by  §  8,  which  removes  the  liability  if  proper 
fence  is  maintained,  the  statute  makes  failure  to  fence  evidence  of 
negligence. 

The  title  of  the  act  being  ''An  act  to  aeoore  to  the  owners  of  live 
stock  payment  of  the  full  value  of  all  animals  killed  or  maimed 
by  railroad  trains,"  sections  1  and  8  are  not  invalid,  as  embracing 
more  than  one  object  not  sufficiently  expressed  in  the  title. 

Appeal  from  Disirict  Court,  Walla  WaUa  County. 

Action  by  George  Dacres  against  the  Oregon  Railway 
&  Navigation  Company  for  damages  for  the  killing  of 
stock.    Judgment  for  defendant,  and  plaintiff  appeals. 

B.  L.  &  J.  L,  Sharpstein,  for  appellant. 

Dolphf  Bellinger,  MaUory  &  Simon,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Burke,  0.  J.  — This  was  an  action  brought  by  the  ap- 
pellant against  the  appellee  to  recover  damages  for  the 
killing  of  an  animal  by  a  train  of  cars  on  appellee's  rail- 
way.* It  appeared  upon  the  trial  that  the  plaintiff  was  the 
owner  of  a  farm  in  Walla  Walla  county;  that  the  defend- 
ant had  constructed  and  was  operating  its  railway  through 
this  farm ;  that  defendant's  railway  was  not  fenced  on  either 
side  along  its  right-of-way;  that  the  plaintiff  was  the  owner 
of  the  animal  in  question ;  that  the  animal  entered  upon  the 
railway  track  from  the  farm,  and  was  killed  by  a  passing 
train.  It  was  in  proof  that  the  value  of  the  animal  was 
from  $360  to  $500.  There  was  no  proof  of  negligence  on 
the  part  of  the  railway  company,  apart  from  the  fact  that 
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the  railway  was  not  fenced.  The  defendant  moved  for  a 
nonsuit,  which  the  court  granted,  and  after  overruling  a 
motion  for  a  new  trials  which  was  made  by  the  plaintiff, 
judgment  was  given  for  the  defendant,  from  which  plain- 
tiff appeals  to  this  court. 

The  principal  question  involved  in  this  case  is,  the  con- 
stitutionality of  what  is  known  as  the  ''  railway  fence  law '' 
of  1883.    The  plaintiff's  action  must  stand  or  fall  with  this 
law;  for  if  his  rights  are  to  be  determined  by  the  rules  of 
the  common  law,  he  has  not  made  out  a  case  against  the 
company, because  he  neither  proved,  nor  attempted  to  prove, 
any  negligence  or  want  of  ordinary  care  on  the  part  of  the 
company  or  its  agents.    At  common  law  railway  compa- 
nies were  under  no  obligations  to  fence  their  tracks;  nor 
were  they  liable  to  an  action  for  damages  for  the  killing  of 
stock,  except  in  cases  where  the  stock  being  rightfully  on 
adjoining  premises,  entered  upon  the  railway  track,  and 
while  there  were  killed  through  the  negligence  of  the  rail- 
way company  or  its  agents.     1  Rorer,  R.  R.,  614,  615;  6Vr- 
vnnv.  Neto  York ik  Erie  R.  R.  Co.,  13  N.  Y.  42,  45;  3 
Wood,  Ry.  Law,  1543.     But  in  view  of  the  great  exten- 
sion and  multiplication  of  railways,  it  was  long  since  found 
necessary  to  change  the  common  law  in  this  respect,   and 
it  has  accordingly  been  changed  by  statute  in  most,  if  not 
all,  the  states  of  the  Union,  and  even  in   England.     The 
statute  on  the  subject  passed  in  this  territory,  and  the  one 
now  in  question  here,  is  as  follows : 

*'  An  Act  to  secure  to  the  owners  of  live  stock  payment  of  the  full 
value  of  all  animals  killed  or  maimed  by  railroad  trains. " 

**  Be  it  enacted  by  the  Legislative  Assembly  of  Washington  Territory : 

''  Section  1.  That  all  railroad  companies  owning  or  operating 
lines  of  railway  within  the  Territory  of  Washington  shall  be  liable 
to  the  owners  of  all  live  stock  for  the  full  value  of  all  such  live  stock 
killed  or  maimed  by  their  passing  trains. 

**  Sbc.  2.  The  value  of  all  animals  killed  or  maimed  by  railroad 
companies  shall  be  ascertained  and  fixed  by  appraisement  as  fol- 
lows to  wit:  The  owners  of  the  stock  so  killed  or  maimed  shall  be 
entitled  to  the  appointment  of  one  appraiser,  and  the  railroad  com«- 


528  DACRES  V.  O.  R.  &  N.  00. 


Opinion  of  the  Ooart  —  Bu&kb,  C.  J.  [1  Waah, 


pany  to  the  appointment  of  one  appraiaer,  and  if  the  two  so  appointed 
shall  not  agree,  they  shall  select  the  third  appraiser,  and  the  three 
appraisers  shall  fix  the  value:  Provided,  That  in  ascertaining  and  fix- 
ing the  value  of  said  stock,  the  appraisers  herein  provided  for  shall 
consider  the  real  market  value  of  such  stock,  whether  for  breeding  or 
other  purposes. 

''  Sac.  3.  Whenever  any  live  stock  is  killed  or  maimed  by  the 
passing  locomotive  or  train  of  any  railroad  company,  it  shall  be  the 
duty  of  the  owner  of  such  stock  to  report  the  same  to  the  com- 
pany, and  ask  the  appointment  of  an  appraiser,  which  appraiaer 
shall  be  appointed  and  required  to  act  in  making  such  appraise- 
ment within  ten  days  after  such  notice  is  given;  and  if  said  com- 
pany fail  or  refuse  to  appoint  said  appraiser,  or  said  appraiser  shall 
fail  from  any  cause  to  act  within  ten  days  from  said  notice,  then  the 
owner  of  such  stock  shall  appoint  an  appraiser  on  his  own  behalf, 
and  shall  report  the  same  to  the  county  auditor,  who  shall,  there- 
upon, act  as  such  second  appraiser,  and  in  case  the  two  cannot 
agree  as  to  the  value  of  the  animal,  or  animals,  killed  or  maimed, 
then  they  shall  appoint  a  third  appraiser,  and  the  value  assessed  by 
a  majority  shall  be  the  value  of  said  animal,  or  animals,  or  value  of 
damage  done  thereto. 

''Sec.  4.  The  notice  required  in  the  preceding  section  shall  be 
given  upon  the  superintendent  of  such  company,  for  the  particular 
division  in  which  the  killing  occurred,  or  to  a  local  business  man- 
ager, or  agent  thereof.  Such  notice  shall  be  in  writing  and  shall 
contain  the  date,  as  near  as  can  be,  and  the  place  at  or  near  which 
said  stock  was  killed  or  maimed,  together  with  the  number  and  kind 
of  the  same. 

Seo.  5.  As  soon  as  the  value  of  such  animals,  or  the  amount  of 
damage  done  thereto,  shall  be  ascertained,  as  hereinbefore  pro- 
vided, the  amount  of  such  assessment  shall  thereupon  become  due 
and  payable,  with  interest  from  date  of  said  assessment  at  the  rate 
of  one  per  cent,  per  month,  and  said  amount,  together  with  inter- 
est and  costs,  including  attorney's  fees,  now  allowed  as  costs  in 
the  district  court,  may  be  recovered  by  suit,  in  any  court  having 
jurisdiction  thereof. 

Sec.  6.  The  appraisers,  provided  for  in  this  act,  shall  be  en- 
titled for  their  services  to  the  sum  of  two  dollars  per  day,  and 
mileage  at  the  rate  of  ten  cents  per  mile,  which  said  costs  shall  be 
borne  equally  by  both  parties. 

*'  Seo.  7.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed. 

''Seo.  8.  No  railroad  company  shall  be  liable  for  stock  killed 
upon  their  roads  when  the  same  is  fenced  by  such  company  with  a 
good,  lawful  fence. 
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*'  Sec.  9.     This  act  shall  take  effect  and  be  in  force  from  and  after 
its  approval. 
"Approved  Nov.  28,  1883." 

It  is  conceded  in  the  brief  filed  by  appellant's  counsel 
in  this  cause,  and  also  by  counsel  in  argument  before  this 
court,  that  §g  2,  3,  4,  5,  6,  and  7  of  this  act  are  unconsti- 
tutional because  they  deny  the  right  of  trial  by  jury;  and 
of  this  there  can  be  no  question.  The  territorial  legisla- 
ture has  no  power  to  deprive  any  person  or  corporation  of 
the  right  of  trial  by  jury  in  a  common-law  action,  where 
the  amount  involved  exceeds  $20.  7th  Amend.  Const.  U. 
8.;  Parsons  v.  Bedford^  3  Pet.  433;  Thomas  v.  Hilton^  3 
Wash.  T.  365.  Nevertheless  this  is  clearly  what  the  legis- 
lature attempted  to  do  by  the  system  of  procedure  pro- 
vided in  gg  2,  3,  4,  5,  6,  and  7  of  this  act.  The  question 
then  arises:  Is  the  whole  act  void  by  reason  of  the  uncon- 
stitutionality of  the  sections  named?  Questions  of  this 
character  have  been  much  discussed  by  the  courts  of  this 
country,  and  the  proper  inile  of  statutory  construction  in 
such  cases  seems  now  to  be  well  settled.  This  rule  is  no- 
where more  clearly  or  more  concisely  expressed  than  in 
Judge  Cooley's  work  on  Constitutional  Limitations,  in 
which  it  is  laid  down  as  follows  : 

''  Where,  therefore,  a  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  courts  to  declare  the 
remainder  void  also,  unless  all  the  provisions  are  connected 
in  subject-matter  depending  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so  connected 
together  in  meaning,  that  it  cannot  be  presumed  the  legis- 
lature would  have  passed  the  one  without  the  other.  .  . 
If,  when  the  unconstitutional  portion  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent  legislative  in- 
tent, wholly  independent  of  that  wnich  was  rejected,  it 
must  be  sustained."  Cooley,  Const.  Lim.  (5th  ed.),  212; 
star  page  178. 

Turning,  now,  to  an  examination  of  the  statute  under 
discussion,  it  is  plain  to  be  seen  that  the  general  object 

34  —  1  WASH. 
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which  the  legislature  had  in  view  in  its  passage  was  to  en- 
large and  extend  the  rights  of  owners  of  live  stock  as 
against  railway  companies,  in  cases  where  such  stock  should 
be  kiUed  or  maimed  by  passing  railway  trains.  The  means 
employed  by  the  legislature  in  this  act  to  attain  this  object 
were  two-fold:  First,  by  making  railway  companies  liable 
for  the  killing  or  maiming  of  live  stock  so  long  as  the  rail- 
ways are  not  properly  fenced;  second,  by  providing  a  cheap, 
simply  and  prompt  remedy  for  the  enforcement  of  the 
rights  thus  conferred.  It  is  conceded  upon  all  hands,  as 
we  have  seen,  that  this  second  provision  is  unconstitutional, 
and,  under  the  rule  of  construction  above  mentioned,  if 
these  two  provisions  are  so  connected  in  subject-matter  or 
in  meaning  that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  the  one  without  the  other,  then  both 
provisions  must  fall  together.  This  is  not,  however,  our 
view  of  the  statute.  It  seems  to  us  that  these  two  provis- 
ions are  easily  separable;  that  they  are  not  depending  upon 
each  other,  and  are  not  so  intimately  connected  that  one 
may  not  exist  without  the  other.  Under  any  fair  reading 
of  this  statute  it  must  appear  that  after  striking  out  the 
unconstitutional  portions,  that  is,  §§  2,  3,  4,  5,  6  and  7, 
"  that  which  remains  is  complete  in  itself,  and  is  capable  of 
being  executed  in  accordance  with  the  apparent  legislative 
intent,  wholly  independent  of  that  which  was  rejected." 
Counsel  for  appellee  strongly  urged  in  argument  that  the 
two  parts  of  this  statute  are  so  '*  mutually  connected  with 
and  dependent  on  each  other,  as  conditions,  considerations 
or  compensations  for  each  other,  as  to  warrant  the  belief 
that  the  legislature  intended  them  as  a  whole,  and  if  all 
could  not  be  carried  into  effect  the  legislature  would  not 
pass  the  residue  independently."  But  we  see  no  good  rea- 
son to  suppose  that  if  the  unconstitutionality  of  the  sections 
relating  to  the  proposed  remedy  had  been  known  to  the 
legislature,  they  would  therefore  refuse  to  pass  the  section 
conferring  enlarged  rights  upon  the  persons  for  whose  bene- 
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fit  the  other  portions  of  the  statute  were  framed.  On  the 
contrary,  there  is  the  more  reason  to  believe  that  the 
legislature,  finding  themselves  unable  to  extend  the  relief 
intended  by  the  void  sections,  would  be  the  more  inclined 
to  enact  the  law  embodied  in  gg  1  and  8.  These  two  sec- 
tions make  a  sensible  and  reasonable  law;  a  law  essentially 
the  same  as  that  which  may  now  be  found  upon  the  statute 
books  of  many  of  the  states  of  the  Union.  And  it  may 
not  be  out  of  place  here  to  observe  that  legislation  of  this 
kind  has  been  commended  in  the  strongest  terms  of  some 
of  the  highest  courts  in  this  country.  Gorwin  v.  Railroad 
Co.,  13  N.  Y.  42;  Railway  Co.  v.  Humes,  115  U.  8.  512. 
Of  course  it  goes  without  saying  that  courts  ^ave 
nothing  to  do  with  the  policy  or  impolicy  of  a  law;  that 
belongs  to  the  province  of  another  department.  But 
where,  as  in  the  case  at  bar,  it  becomes  important  to  in- 
quire whether  the  legislature  would  have  passed  one  part 
of  a  statute  without  the  other,  then  it  is  proper,  as  a 
means  of  arriving  at  the  legislative  intent,  to  consider  the 
law  in  all  its  bearings. 

It  was  contended  upon  the  argument  that  the  construc- 
tion of  §  1,  standing  alone,  would  be  necessarily  diflferent 
from  that  which  would  be  given  to  it  in  its  proper  connec- 
tion with  the  other  sections  of  the  act,  taken  as  a  whole; 
that,  for  instance,  reading  §  1  out  of  its  present  connection, 
it  would  seem  as  if  it  provided  that  if  an  animal  was  injured, 
however  slightly,  by  a  passing  train,  the  company  would 
be  liable,  not  for  the  amount  of  damage  done  to  the  animal, 
but  for  its  full  value;  whereas  if  the  section  is  to  be  read 
in  connection  with  the  other  sections  of  the  act,  it  becomes 
apparent  at  once  that  the  legislature  never  intended  any 
such  construction.  A  careful  reading  of  this  statute  will  read- 
ily show  that  this  argument  is  not  well  founded;  aad  that, 
whether  standing  with  g  8,  or  in  connection  with  the  other 
sections  of  the  act,  ^  1  is  fairly  open  to  but  one  construc- 
tion, and  that  is  this :  Where  an  animal  being  lawfully  upon 
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adjoining  land,  thence  escapes  upon  a  railway  track  at  a 
place  which  is  not  fenced,  but  which  the  company  may 
properly  and  lawfully  fence,  and  the  animal  is  killed  by  a 
passing  train,  the  company  is  liable  for  the  value  of  the 
animal,  if  killed;  and  if  injured,  but  not  killed,  for  the 
amount  of  damages  caused  by  the  injury. 

Our  attention  has  been  called  to  the  case  of  Timm  v. 
Northern  Pacijic  R.  R.  Co.,  a  case  decided  by  this  court 
at  the  January  term,  1887,  and  reported  in  3  Wash.  T. 
299;  and  it  is  insistei  that  this  statute  was  necessarily 
passed  upon  in  that  case,  and  held  to  be  yoid«  The  court 
below  based  its  rulings  in  this  case  on  Timm  v.  Northern 
Pacific  R.  R.  Co*  We  have  looked  into  the  record  of 
that  case,  and  we  find  the  statute  was  never  referred  to, 
either  in  the  briefs  of  counsel  or  in  the  opinion  of  the 
court.  The  statute  was  not  passed  upon  in  that  case,  for  it 
was  entirely  overlooked. 

It  was  contended  in  argument  that  even  if  §  1  is  to  stand, 
it  must  be  construed  to  be  simply  declaratory  of  the  com- 
mon law,,  and  in  that  case  the  judgment  of  the  court  below 
would  have  to  be  affirmed.  We  cannot  agree  with  counsel 
in  this  construction  of  the  statute.  No  doubt  the  rule  is 
thit  statutes  in  derogation  of  the  common  law  must  be 
strictly  construed;  but  this  rule,  like  all  others,  must  have 
a  reasonable  application;  and  to  hold  that  §  1  is  simply 
declaratory  of  the  common  law  would  not  be  a  reasonable 
application,  but  a  perversion  of  the  rule,  because  it  would 
result  in  plainly  defeating  the  manifest  object  of  the  legis- 
lature. It  is  evident  upon  the  face  of  this  statute  thatthe 
legislature  intended  to  make  the  neglect  or  failure  of  railway 
companies  to  fence  their  railways  evidence  of  negligence. 
This  is  made  clear  by  g  8,  which  exempts  companies  from 
liability  for  the  killing  of  live  stock  where  the  railways  are 
properly  fenced.  Indeed,  in  view  of  §  8,  the  construction 
sought  to  be  pat  upon  ^  1  by  the  appellee  would  result  in 
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giving  ns  a  law  almost  the  reverse  of  that  evidently  iii4 
tended  by  the  legislature. 

Upon  the  argument  of  the  case  before  the  obnrt  it  was 
suggested  rather  than  argued  that  gg  1  and  8  were  invalid 
under  our  organic  act  (§  1924,  Rev.  St.  U.  S.),  which  pro- 
vides that  "every  law  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  the  title."  This  objection  is 
not  well  taken.  This  act  has  but  one  object,  and  that  is 
sufficiently  expressed  in  the  title.  Besides,  the  rule  is 
that  such  a  constitutional  provision  is  to  be  liberally  con- 
strued. Gooley,  Const.  Lim.  (5th  ed.),  176,  star  p.  146; 
State  V.  Newark^  34  N.  J.  Law.  264 ;  Gifford  v.  New  Jersey 
R.  R.  Co.,  10  N.  J.  Eq.  171;  Kurtz  v.  People,  33  Mich. 
279;  Allegheny  County  Home's  Case,  77  Pa.  St.  77;  In  re 
Metropolitan  Gas  Light  Co.,  85  N.  T.  628. 

Our  conclusion  upon  the  whole  case  is,  that  gg  2,  3,  4,  5, 
6  and  7  of  the  act  of  1883  entitled  "An  act  to  secure  to  the 
owners  of  live  stock  payment  of  the  full  value  of  all  ani- 
mals killed  or  maimed  by  railroad  trains  "  are  unconstitu- 
tional and  void,  and  that  gg  1  and  8  are  valid  and  binding, 
and  should  stand.  For  these  reasons  the  judgment  of  the 
court  below  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial;  and  upon  the  new  trial  leave  should  be  granted 
to  amend  the  complaint  to  conform  to  the  proofs. 

AlTiYN  and  Nash,  JJ.,  concur. 


[Na60S.    Decided  January  29, 1889.J  ^  ^1 

Charles  Q.  Mabtin  v.  Whitman  County. 

OOUHTIBS  —  COUNTT     COMMLSSIONEBS  —  SXPSNBBS    OF    TAX    LIST — 

CONTRACT —  CAUSE  OF  ACTIOK. 

Code  Wash.  T. ,  §  2673,  subds.  5,  6,  authorizes  the  ooanty  com- 
missioners   to    allow  accounts   chargeable  against  the   county    not 
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otherwise  provided  for,  and  to  have  the  care  of  county  property 
and  managemeDt  of  county  funds  and  business.  Hdd,  that  they 
could  make  a  contract  to  pay  five  per  cent,  for  making  a  tax  list  of  all 
delinquent  taxes  in  a  county. 

The  contract  being  to  pay  five  per  cent,  on  the  total  amount  of  the 
tax-list,  and  the  list  being  made  and  presented,  and  the  board  having 
made  an  order  that  five  per  cent,  of  the  delinquent  taxes  be  paid  on 
the  contract  as  collected,  a  cause  of  action  arises  immediately  against 
the  county,  under  Code  Wash.  T.,  $  2695,  such  order  being  a  substan- 
tial disallowance  of  plaintifTs  claims. 

Appeal  from  District  Courts  Whitman  County. 

Action  by  Charles  Q.  Martin  against  Whitman  county, 
to  recover  for  making  a  tax  list.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  appeals. 

P.  C,  Sullivan  y  Frank  H,  Brown  and  D,  J,  Crowley , 
for  appellant. 
Mark  A.  Fullerton,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Burke,  G.  J. — ^This  case  comes  before  us  by  appeal 
from  the  judgment  of  the  court  below  sustaining  a  de- 
murrer to  the  plaintiff's  complaint.  It  appears  from  the 
complaint  in  the  action,  that  in  August,  1886,  at  a  regular 
session  of  the  board  of  county  commissioners  of  Whitman 
oouniy ,  held  at  Colfax,  the  county  seat,  the  following  order 
was  made  by  the  board,  and  regularly  entered  in  their 
proceedings: 

''  It  is  hereby  ordered  that  C.  Q.  Martin  make  a  tax  list 
of  all  taxes  delinquent  in  Whitman  county,  and  that  he  re- 
ceive therefor  five  per  cent,  on  the  total  amount  of  said 
tax-list;  that  said  five  per  cent,  is  to  be  paid  out  of  the  tax 
due  Whitman  county  on  said  tax-list,  as  it  is  collected." 

The  plaintiff,  acting  under  and  upon  the  faith  of  this 
order,  made  a  tax-list  of  all  taxes  delinquent  in  Whitman 
county,  and  delivered  the  same  to  the  board  of  county  com- 
missioners at  a  subsequent  term,  in  open  session,  and  the 
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board  formally  accepted  the  list  thus  made,  by  the  follow- 
ing order: 

"  And  now  comes  C.  Q.  Martin,  and  presents  his  bill  for 
compiling  a  delinqaent  tax-list,  according  to  an  agreement 
and  by  order  of  the  commissioners,  made  at  the  August, 
1886,  term,  and  the  county  commissioners  hereby  order 
that  the  said  Martin  be  paid  five  per  cent,  of  all  the  moneys 
collected  as  such  delinquent  tax,  as  it  is  collected;  that 
said  order  was  made  before  any  money  was  collected  on 
said  delinquent  tax-list.*^ 

At  the  regular  session  of  the  board  held  in  May,  1887, 
the  plaintiff  presented  the  following  bill  to  the  board: 

Colfax,  Washington  Territory,  May  4th,  1887. 

*•  WhUman  County,  to  C.  Q.  MaHin,  Dr, 

**  To  making  delinqaent  tax-list  of  Whitman  County,  Wash- 
ington Territory  (as  per  contract  made  with  Whitman 
county,  W.  T.)  afc  their  August,  1886,  term  of  said  com- 
missioners' court 93,428.81. 

'*  I  hereby  certify  that  the  above  bill  is  correct. 

**  [Signed]  C.  Q.  Martin.'* 

Upon  the  presentation  of  this  bill,  the  board  made  the 

following  order  in  relation  thereto : 

'*  And  now  comes  0.  Q.  Martin,  and  presents  to  the  board 
his  bill  for  compiling  a  delinqaent  tax-list,  according  to  an 
agreement  and  oy  order  of  the  board  of  coanty  commis- 
sioners of  Whitman  coanty,  W.  T.,  made  at  their  re^lar 
AaRast,  1886,  term;  and  it  is  hereby  ordered  that  said  C. 
Q.  Martin  be  paid  five  per  cent,  of  all  the  money  collected 
from  said  delinqaent  tax  roll,  as  it  is  collected,  in  accord- 
ance with  all  former  orders  of  commissioners  in  this 
matter." 

It  appears,  farther,  from  the  complaint  that  the  total 
amoant  of  the  delinqaent  taxes  of  Whitman  coanty  was 
468,676.25,  and  that,  since  the  delivery  of  plaintiffs  list 
to  the  coanty,  $2,000  of  the  delinqaent  taxes  has  been 
paid  to  the  county.  The  coart  below  sastained  the  de- 
murrer to  the  complaint,  on  the  ground  that  the  board  of 
county  commissioners  had  no  power  to  make  the  contract 
set  forth  in  the  complaint,  and  the  counsel  for  the  appellee 
urges  this  view  upon  us  here  with  earnestness  and  ability. 
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It  is  a  familiar  principle  that  a  board  of  couuty  coinmis- 
siouers  can  exercise  no  powers  which  are  not  in  express 
terms  or  by  fair  implication  conferred  upon  it  by  law,  and 
whenever  the  board  ventures  beyond  the  scope  of  its 
powers  its  acts  are  void,  and  not  binding  upon  the  county. 
Hodges  V.  City  of  Buffalo ,  2  Denio,  110;  Thomas  v,  Lee 
County,  3  Wall  327;  Wells,  v.  Supervisors,  102  U.  S.  625; 
Turnpike  Co.  v.  Commv^sionerSy  72  Ind.  226. 

Turning  to  the  statutes  of  the  territory,  we  find  that 
among  the  powers  conferred  upon  the  boards  of  couuty 
commissioners  are  the  following: 

Sec.  2673.  The  several  boards  of  county  commission- 
ers are  authorized  and  required :  .  .  .  ^5)  To  allow 
all  accounts  legally  chargeable  against  sucn  county  not 
otherwise  provided  for,  and  to  audit  the  accounts  of  all 
officers  having  the  care,  management,  collection  or  dis- 
bursement of  any  money  belonging  to  the  county,  or  ap- 
propriated to  its  benefit.  (6)  To  have  the  care  of  the 
county  property  and  the  management  of  the  county  funds 
and  business,  and  in  the  name  of  the  county  to  prosecute 
and  defend  all  actions  for  and  against  the  county,  and  such 
other  powers  as  are  or  may  be  confeiTed  by  law." 

By  this  section,  taken  in  connection  with  other  provisions 
of  the  statute  not  necessary  to  cite  here,  the  board  of  county 
commissioners  are  given  a  sort  of  supervisory  power  over 
the  affairs  of  the  county.  They  are  made  the  business 
agents,  so  to  speak,  of  the  county.  They  have  the  care 
and  management  of  the  county  funds  and  county  business. 
And  while  they  have  no  direct  authority  over,  or  power  to 
interfere  with,  the  several  county  officers  in  the  discharge 
of  their  respective  duties,  yet  they  have  the  power,  and  it 
is  made  their  duty,  to  care  for  the  county  property,  and 
manage  the  county  funds  and  business,  and  in  the  exercise 
of  such  powers  they  may,  if  they  see  fit,  employ  experts 
to  examine  the  books  of  county  officers;  they  may  employ 
private  counsel  to  assist  the  district  attorney  in  defending 
the  county  against  suits  brought  against  it,  or  in  prosecut- 
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ing  suits  in  behalf  of  the  county  against  others;  and,  as  in 
the  case  at  bar,  they  may  employ  persons  to  make  compi- 
lations or  transcripts  from  any  of  the  county  records  when- 
ever, in  their  judgment,  the  interests  of  the  county  may 
require  it.  In  this  case  there  was  a  very  large  amount  of 
delinquent  taxes,  extending  over  a  period  of  several  years. 
It  was  important  to  the  county  to  secure  the  collection  of 
these  delinquent  taxes,  and  it  was  plainly  the  duty  of  that 
body  having  the  care  and  management  of  the  county  busi- 
ness  to  employ  such  persons,  and  take  such  measures  as, 
in  their  judgment,  would  best  accomplish  that  end .  WU- 
helm  V,  Cedar  County ,  50  Iowa,  254;  Hornblotuerv.  Duden, 
35  Cal.  664;  Smith  v.  Mayor  of  Sacramento f  13  Cal.  531; 
Tailock  v.  Louisa  County^  46  Iowa,  138;  Hawk  v.  Marion 
County,  48  Iowa,  472. 

It  is  further  urged  in  behalf  of  the  county  that,  even  if 
the  contract  sued  upon  is  valid,  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  canse  of  action  against 
the  county;  that  by  the  orders  which  they  made  the  county 
commissioners  had  done  all  they  could  do;  that  the  rem- 
edy of  plaintiff,  if  he  has  any,  is  against  the  auditor  per- 
sonally; and  that,  even  if  this  should  not  be  so,  the  action 
is  premature,  because  plaintiff's  claim  is  payable  out  of 
the  delinquent  taxes  as  collected,  and  sufficient  had  not 
been  collected  at  the  time  of  the  commencement  of  suit 
to  pay  the  amount  he  claimed. 

We  are  not  called  upon  in  this  case  to  decide  upon  the 
proper  construction  of  the  contract  in  question,  and  ex- 
pressly refrain  from  doing  so.  But,  whatever  may  be  the 
true  construction  of  this  contract,  we  think  it  clear  that 
the  plaintiff  has  stated  a  good  cause  of  action  against  the 
county.  Nor  has  he  brought  his  action  prematurely.  He 
presented  his  claim  to  the  board  of  county  commissioners, 
and  they  made  an  order  which  amounted  to  a  disallowance 
of  it,  and  he  was  then  entitled  under  our  statutes  to  bring 
his  action.     Code  Wash.  T.,  g  2695. 
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The  judgment  of  the  district  court  is  reversed,  with 
costs,  and  the  cause  remanded  for  trial. 
Allyn  and  Nash,  J  J. ,  concur. 


[No.  537.    Decided  January  31,  1889. 

I  '^  David  Mabsh  v.  F.  M.  Wade. 

1    638  CHATTEL  MORTOAGES  —  RBQiriSITBS — RIGHTS  OF  MORTGAGES  IIT 

'     ^^  POSSESSION  —  BVIDBNGE — BEST  AND  SECONDARY. 

A  chattel  mortjirage  is  valid  without  words  purportiug  to  j;raQt, 
sell,  convey,  etc. ;  the  word  '^  mortgage  "  indades  all  these. 

In  an  action  of  replevin  by  a  mortgagee  to  recover  the  mort- 
gaged property  which  had  been  attached  while  in  his  possession  by 
creditors  of  the  mortgagor,  it  was  error  for  the  court,  after  exclud- 
ing the  mortgage  by  reason  of  invalidity,  to  treat  the  transaction 
brought  about  by  the  mortgage  as  a  pledge,  and  admit  oral  testi- 
mony to  establish  the  relation  of  pledgeor  and  pledgee. 

A  mortgagee  in  possession  of  the  mortgaged  property,  the  mort- 
gage being  valid  between  the  parties,  and  made  in  good  faith,  has 
the  right  of  possession  against  all  the  world,  and  he  cannot  be  de- 
prived of  that  possession  until  the  debt  for  which  the  mortgage  is 
executed  has  been  satisfied. 

Error  to  District  Court,  Whitman  County. 

Beplevin  brought  by  F.  M.  Wade  against  David  Marsh 
to  recover  possession  of  a  stock  of  goods.  Judgment  for 
plaintiff,  and  defendant  brings  error. 

Doolittle  <fc  Pritchard,  and  Cox,  Smith  A  Tecd^  for 
plaintiff  in  error. 

Sullivan,  Wolford  <fe  Sullivan,  and  Allen  <k  Crowley, 
for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Nash,  J.  —  This  was  an  action  of  replevin  brought  by 
the  defendant  in  error  in  the  court  below  to  recover  pos- 
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session  of  a  stock  of  goods.  He  alleges  in  his  complaint 
that  he  has  a  special  property  in  said  goods  by  virtue  of  a 
chattel  mortgage  from  one  J.  L.  Heatherly,  given  to  secure 
certain  notes  which  were  held  by  the  defendant  in  error  as 
agent  of  the  owners,  and  which  he  was  authorized  to  secure ; 
that,  by  the  terms  of  said  mortgage,  the  defendant  in  error 
was  authorized  to,  and,  in  pursuance  thereof,  did,  take  im- 
mediate and  exclusive  possession  of  said  goods;  and  that 
afterwards  the  plaintiff  in  error  wrongfully  took  said  goods 
from  his  possession. 

The  answer  contains  three  separate  defenses.  The  first 
is  a  denial  of  the  possession,  or  right  of  possession,  in  the 
said  plaintiff,  a  denial  of  the  chattel  mortgage  claimed  by 
him,  and  a  denial  that  the  seizure  by  the  defendant  was 
wrongful.  The  second  defense,  admitting  plaintiff's  pos- 
session and  rights  under  bis  chattel  mortgage,  alleges  that 
he  has  no  other  rights,  and  justifies  defendant's  seizure 
under  certain  writs  of  attachment  against  J.  L.  Heatherly, 
the  mortgagor,  which  he  held  for  execution,  as  sheriff  of 
said  county.  The  third  defense  justifies  defendant's  seizure 
under  said  writs  of  attachment,  as  sheriff;  alleges  that  the 
said  mortgage  and  transfer  by  Heatherly  to  Wade  was 
fraudulent  and  void  as  against  Heatherly's  creditors,  and 
that  the  same  was  fraudulent  in  fact^  because  made  with 
intent  to  hinder,  delay,  and  defraud  creditors,  as  shown  by 
facts  and  circumstances  fully  set  forth,  and  which  were 
well  known  to  said  Wade,  and  fraudulent  in  law  upon  its 
face,  by  reason  of  its  terms  and  provisions,  and  because 
not  acknowledged  or  recorded  as  required  by  law. 

The  reply  denies  the  validity  of  said  writs  of  attachment 
and  most  of  the  facts  and  circumstances  charging  fraud, 
but  admits  that  Wade's  only  claim  to  said  goods  and  pos- 
session thereunder  is  based  upon  said  chattel  mortgage; 
denying  that  the  same  is  a  ''pretended"  or  '' alleged" 
chattel  mortgage. 

As  will  be  seen,  the  pleadings  admit  that  Heatherly  was 
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the  general  owner  of  the  goods  in  controversy;  the  plaintiff 
claiming  right  of  possession  under  a  chattel  mortgage  from 
Heatherly,  and  the  defendant  under  certain  writs  of  attach- 
ment against  Heatherly. 

The  plaintiff  in  the  court  below  replevied  the  stock  of 
goods  from  the  sheriff,  who  had  them  in  possession  by  vir- 
tue of  writs  of  attachment  which  it  is  not  denied  were  legally 
sued  out.  The  plaintiff,  in  his  complaint  and  reply  and 
evidence,  and  in  every  other  way  so  far  as  we  are  able  to 
ascertain, claims  the  rights  to  the  goods  by  virtue  of  a  mort- 
gage executed  to  him,  and  that,  immediately  upon  the  exe- 
cution of  the  mortgage  by  Heatherly,  the  mortgagor,  he 
went  into  possession  of  said  stock  by  virtue  thereof,  and 
not  otherwise,  and  was  in  such  possession  by  virtue  thereof 
alone  when  the  sheriff,  who  had  writs  of  attachment  against 
Heatherly,  the  mortgagor,  levied  upon  said  stocl(. 

Upon  the  trial  of  said  cause,  the  plaintiff,  to  prove  his 
right  to  said  stock  of  goods,  offered  in  evidence  this 
same  mortgage  upon  which  he  relies  to  establish  his  case. 
To  the  introduction  of  this  the  defendant  objected  on  the 
grounds :  1.  Because  the  offer  was  of  the  original  and  not 
an  exemplification  of  the  recorded  mortgage.  2.  Because 
the  indorsement  shows  that  it  was  recorded  before  it  was 
acknowledged.  3.  Because  it  is  immaterial  and  irrelevant, 
being  upon  its  face  and  by  its  terms  illegal,  fraudulent,  and 
void.  Said  mortgage  was  excluded  by  the  court.  Plain- 
tiff then  offered  an  exemplified  copy  of  the  record  of  said 
mortgage,  viz..  Exhibit  I,  which,  being  objected  to  on  the 
last  two  grounds  above  set  forth,  was  also  excluded.  Suf- 
ficient to  say  that  again  the  said  mortgage  was  offered  in 
evidence,  and  again  objected  to  by  defendant,  for  the  rea- 
sons heretofore  given,  and  the  objection  sustained,  the 
mortgage  ruled  out,  and  exception  taken  and  allowed.  The 
mortgage,  in  fact,  never  did  get  to  the  jury  in  this  case. 
The  plaintiff  made  no  effort  to  amend  his  pleading  at  any 
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time  during  the  trial,  and  the  conrt  required  no  amend- 
ment to  said  pleadings. 

We  gather,  however,  from  subsequent  proceedings  had 
in  the  case,  that  the  court  permitted  the  plaintiff  to  treat 
his  right  to  the  possession  of  the  goods  in  the  nature  of  a 
pledge,  and  permitted  oral  evidence  only  to  prove  the  same, 
at  all  times  expressly  ruling  out  the  mortgage,  or  paper 
writing,  to  all  of  which  the  defendant  objected.  The  ob- 
jection was  overruled,  and  exception  taken  by  the  defendant 
and  allowed,  and  this  is  one  of  the  errors  assigned  for  our 
consideration  here,  which,  occurring  at  the  very  threshold 
of  the  case,  may  be  decisive  of  it,  and  we  will  at  once 
consider  it.  But,  before  doing  so,  we  will  make  some 
general  observations  concerning  pleadings  and  proofs 
under  the  code. 

The  ruje  that  the  aUegcUa  and  the  probata  should  corre- 
spond prevails  under  the  code  as  well  as  at  common  law. 
Indeed,  if  this  salutary  principle  was  not  reasonably  ad- 
hered to  under  any  system  of  pleadings,  utter  confusion 
would  ensue,  and  the  whole  theory  of  pleading  would  only 
be  a  ''delusion  and  a  snare,"  and  the  prime  object  of  every 
pleader  would  be  to  so  frame  his  allegations  as  to  most  ef- 
fectually conceal  his  true  cause  of  action  and  deceive  his 
adversary.  The  rule  at  common  law  was  said  to  be  not 
only  sound  in  principle,  thoroughly  established  by  prece- 
dent, but  absolutely  essential  to  the  administration  of  jus- 
tice; and  this  was  carried  so  far  at  common  law  as  to  hold 
that  immaterial  averments  —  that  is,  averments  which  were 
not  actually  impertinent  as  surplusage— must,  if  laid  in 
the  declaration,  be  proved. 

The  rule  is  stated  by  Mr.  Chitty  to  be,  that  every  allega- 
tion in  an  inducement  which  is  material  and  not  impertinent 
and  foreign  to  the  cause  must  be  proved  as  alleged,  and 
particularly  as  applied  to  written  instruments,  and  fail- 
ure to  make  such  proof  was  regarded  as  a  material  variance. 
The  code  does  not  go  to  this  extent,  and  has  wisely  restricted 
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the  application  of  the  principle  to  material  averments  or 
allegations  only ;  and,  as  thus  explained,  the  rale  is  as 
soand,  salutary  and  essential  to  the  administration  of  jus- 
tice under  the  code  as  at  common  law. 

A  very  clear  and  able  writer  on  this  question,  and  one 
thoroughly  imbued  with  the  enlightened  principles  which 
the  code  system  was  intended  to  inculcate,  says:  ''The  very 
object  and  design  of  all  pleading  by  the  plaintiff,  and  of  all 
pleading  of  new  matter  by  the  defendant^  is  that  the  ad- 
verse party  may  be  informed  of  the  real  cause  of  action  or 
defense  relied  upon  by  the  pleader,  and  may  thus  have  an 
opportunity  of  meeting  and  defeating  it  if  possible  at  the 
trial.  Unless  the  petition  or  complaint  on  the  one  hand, 
and  the  answer  on  the  other,  fully  and  fairly  accomplishes 
this  purpose,  the  pleading  would  be  a  useless  ceremony, 
productive  only  of  delay,  and  the  parties  might  better  be 
permitted  to  state  their  demands  orally  before  the  court  at 
the  time  of  the  trial.  The  requirement,  therefore,  that  the 
cause  of  action  or  the  affirmative  defense  must  be  stated 
as  it  actually  is,  and  that  the  proofs  must  establish  it  as 
stated,  is  involved  in  the  very  theory  of  pleading.  Pom. 
Bem.  &  Bern.  Bights  (2d  ed.),  §  554. 

It  may  be  stated  in  passing,  also,  that  a  cardinal  principle 
of  evidence,  unchanged  and  unchanging,  is  that  parol,  con- 
temporaneous evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument;  and  that  when  the 
terms  or  contents  of  a  written  instrument  are  the  subject 
of  inquiry,  the  instrument  itself,  if  in  existence  and  capable 
of  being  produced,  is  the  only  proper  evidence.  This  is 
elementary. 

The  plaintiff  in  the  court  below  claimed  in  his  pleadings, 
not  only  in  the  complaint,  but  in  his  reply,  to  be  entitled  to 
recovery  in  the  action  by  virtue  of  a  chattel  mortgage.  He 
rested  his  whole  claim  upon  it.  The  denials  of  the  defend- 
ant put  not  only  the  existence  of  the  said  mortgage  at  issue, 
but  its  validity,  and,  hence,  it  was  incumbent  upon  the 
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plaintiff  to  prove  not  only  the  existence  of  the  mortgage, 
but  its  yalidity;  and  this  conld  only  be  done  by  the  in- 
strument itself,  it  being  in  existence,  and  in  the  possession 
of  the  plaintiff.  This,  we  have  seen,  was  offered  by  the 
plaintiff,  objected  to  by  the  defendant,  and  ruled  oat  by 
the  court,  not  by  reason  of  defects  of  a  clerical  character, 
but  because  the  said  instrument  was  not  a  mortgage  in 
law,  but  was  absolutely  void. 

This  having  been  done  by  the  court,  the  plaintiff  had  no 
evidence  whatever  to  sustain  the  issue  on  his  part.  It  was 
not  a  variance,  material  or  immaterial;  it  was  a  failure  of 
proof  (see  code,  §  107),  and  it  follows  as  a  matter  of  course 
that,  if  the  ruling  of  the  court  was  correct,  the  plaintiff 
had  utterly  failed  to  make  out  a  case,  and  the  court  should 
have  so  ruled,  and  given  judgment  for  the  defendant. 

The  mortgage  in  question,  however,  appears  in  the  rec- 
ord in  this  case,  and  we  presume  is  here  for  our  consider- 
ation and  inspection. 

We  understand  from  the  record  that  the  mortgage  was 
held  invalid,  not,  as  before  remarked,  on  account  of  clerical 
errors  and  defects  in  its  execution,  but  upon  the  broad 
ground  that  there  were  no  words  in  said  instrument  pur- 
porting to  grant,  sell,  convey,  etc.,  usually  found  in  mort- 
gages. Such  words  are  entirely  unnecessary.  The  word 
"mortgages"  covers  the  whole  ground.  It  has  not  only 
a  well-defined  meaning  in  this  territory,  as  generally  un- 
derstood, but  it  is  clearly  defined  by  statute.  The  rule  at 
common  law,  certainly  unchanged  by  the  code,  is  that 
words  are  generally  taken  in  their  ordinary  sense,  and  the 
terms  of  every  written  instrument  are  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally,  in  respect  to  the  subject-matter,  acquired  a  spe- 
cial sense.  The  word  '  *  mortgages  "  has  only  one  significa- 
tion in  this  territory,  popular  or  otherwise,  —  "  security  for 
debtor  obligation;"  and  we  find  by  inspection  that  the 
mortgage  on  its  face  was  in  all  respects  a  valid  one.  Jones,. 
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Obat.  Mortg.,  g  178,  says :     ''  If  a  mortgagee  takes  posses- 
sion of  the  mortgaged  chattels  before  any  other  right  or 
lien  attaches,  his  title  under  the  mortgage  is  good  against 
everybody,  if  it  was  previously  valid  between  the  parties, 
-  although  it  be  not  acknowledged  and  recorded,  or  the  rec- 
ord be  ineffectual  by  reason  of  any  irregularity."     Chipron 
V.  Feikert,  68  111.  284;  Frank  v.  Miner,  50  111.  444;  Mc- 
Taggart  v.  Rose,  14  Ind.  230;  Broum  v.   Webb,  20  Ohio, 
389;  Chase  V.  Denny,  130  Mass.   666;  ParsdL  v.  Thayer, 
39  Mich.  467 ;  Eastman  v.  Water  Power  Co. ,  24  Minn.  437; 
Glide  V.  Steele,  6  Nev.  339;  Moresi  v,  Stm/t,  15  Nev.  215; 
Field  V.  Baker,  12  Blatchf.  438;  Broum  v,  Piatt,  8  Bosw. 
324;  Cameron  v.  Marvin,  26  Kan.  612;  Huuaelt  v.  Harri- 
son, 105  U.  S.  401,  405;  Wood  v.  Weimar,  104  U.  S.  786; 
HamJ'in  v.  Jerrard,  72  Me.  62,  79;  Baldvnn  v.  Flash,  58 
Miss.  593;  Greeley  v.  Reading,  74  Mo.   309.     The  subse- 
quent delivery  cures  all  such  defects,  and  it  also  cures  any 
defect  there  may  be  through  an  insufficient  description  of 
the  property.    The  taking  of  possession  is  an  identification 
and  appropriation  of  the  specific  property  to  the  mortgage. 
If  there  be  two  mortgages  of  the  same  property,  and  both 
be  void  as  to  creditors  and  purchasers  by  reason  of  not  be- 
ing acknowledged  before  the  proper  officer,  if  the  junior 
mortgagee  first  obtains  possession,  he  will  hold  it  as  against 
the  prior  mortgagee;  and  in  some  states  the  fact  that  he 
had  notice  of  the  prior  mortgage  would  make  no  differ- 
ence, while  in  others  actual  notice  would  be  equivalent  to 
constructive  notice   by  record.     Delivery  of  possession 
under  a  mortgage  before  rights  have  been  acquired  by 
others  will  cure  any  invalidity  there  may  be  in  the  instru- 
ment, whether  arising  from  an  insufficient  description  of 
the  property,  an  insufficient  execution  of  the  instrument, 
the  omission  to  record  it,  or  from  its  containing  a  provision 
which  makes  it  void  except  as  between  the  parties. " 

The  court  ruled,  however,  that  the  plaintiff  might  treat 
the  transaction  brought  about  by  this  mortgage  as  apledge. 
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and  that  oral  or  verbal  testimony  would  be  admitted  to 
establish  the  relation  of  pledgee  and  pledgeor.  This  was 
no  less  error  than  the  former  ruling;  for  the  instrument 
above  set  forth  was  in  every  respect  a  perfect  pledge,  and 
contains  all  the  provisions  of  a  pledge,  and  being  the  in- 
strument containing  the  agreed  stipulations  of  the  parties, 
and  especially  the  rights  of  the  plaintiff,  was  the  only  com- 
petent evidence  in  the  case  to  prove  anything;  and  here 
again  was  an  entire  failure  of  proof,  because  the  only  com- 
petent proof — to  wit,  the  instrument  above  set  forth — was 
not  allowed  in  evidence. 

It  has  been  suggested,  however,  by  appellee's  counsel, 
that  §  105  of  the  code  in  regard  to  variance  here  applies. 
The  definition  of  * '  variance"  is  anything  but  definite,  and 
the  application  of  this  provision  of  the  code  has  ever  been 
a  fruitful  source  of  trouble  and  disagreement  among  jurists, 
some  claiming  with  much  force  that  its  principal  mission  is 
to  provide  for  a  quarrel  between  court  and  counsel.  We 
think,  however,  that  this  section  of  the  code  cannot  be  in- 
voked in  this  case;  but  it  is  clearly  a  case  of  failure  of 
proof.  Section  107  of  the  code  reads  as  follows :  "  When, 
however,  the  allegation  of  the  cause  of  action  or  defense  to 
which  the  proof  is  directed  is  not  proved,  not  in  some  par- 
ticular or  particulars  only,  but  in  its  entire  scope  and  mean- 
ingy  it  shall  not  be  deemed  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof. "" 

The  error  of  the  court  below  was  evidently  caused  by 
making  a  distinction  under  our  law  between  a  mortgage 
and  a  pledge.  A  mortgagee  in  possession,  under  our  stat- 
utes, and  the  pledgee  are  practically,  if  not  identically,  the 
same.  The  same  rights  are  secured  by  the  one  as  the  other. 
No  legal  title  passes  in  either  case,  but  merely  the  right  of 
actual  possession  of  the  property  for  the  purposes  of  secur- 
ity. The  difference  between  a  mortgage  and  a  pledge,  in- 
dependent of  our  statute,  was,  that  a  mortgage  transferred 
the  title  to  the  mortgagee,  to  be  revested  by  the  perform- 
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ance  of  the  condition,  while,  by  a  pledge,  the  pledgeor 
retains  the  title  in  himself,  and  parts  with  the  possession 
for  a  special  purpose.  Bj  a  mortgage  the  title  is  trans- 
ferred; by  a  pledge  the  possession.  Jones,  Chat.  Mortg., 
§  4;  and  Jones,  Pledges,  g  9. 

Our  statute,  however,  as  we  have  seen,  makes  a  mort- 
gagee in  possession  and  a  pledgee  occupy  a  very  similar,  if 
not  identical,  position,  governed  by  the  same  rules  in  re- 
gard to  their  effects  (see  code,  c.  141,  gg  1986,  1987;  Byrd 
V.  Forbes,  3  Wash.  T.  318,  324;  and  this  brings  us  to  a  re- 
view and  modification  of  the  doctrine  announced  in  that  de- 
cision relative  to  attaching  property  in  the  possession 
of  the  mortgagee.  The  learned  chief  justice,  in  deliv- 
ering the  opinion  of  the  court,  says:  ''It  is  not  dis- 
puted but  that  under  the  statutes  of  this  territory  the 
interest  of  a  mortgagor  in  mortgaged  personal  prop- 
erty is  subject  to  attachment.  Liability  of  his  interest  to 
be  attached  exists  even  in  states  where  the  mortgage  oper- 
ates to  pass  to  the  mortgagee  the  title  to  the  goods.  Htdl 
V.  CarnUy,  11  N.  T.  501.  A  fortiori,  such  liability  ob- 
tains under  our  statutes,  which  clearly  will  not  consist  with 
any  other  doctrine  than  that  a  chattel  mortgage  is  a  mere 
security  under  which  no  title  can  possibly  pass  except  by 
foreclosure  and  sale.  Such  a  mortgage  is  defined  as  to  its 
nature  and  effect  by  the  provisions  of  chapter  141,  g§  1986- 
1999,  of  the  code,  being  therein  spoken  of  and  treated  as 
gining  a  lien  only  and  serving  for  a  security,  and  as  need- 
ing foreclosure  to  divest  the  title  of  the  mortgagor.  Sec- 
tions 618  and  619  of  the  code  speak  of  such  mortgages  as 
instruments  '  creating  liens,'  provide  for  their  foreclos- 
ure, class  them  with  mortgages  of  real  property,  and 
assimilate  the  foreclosure  of  them  to  that  of  mortgages  on 
real  property,  which  have  been  determined  by  this  court 
to  be  under  our  statutes  mere  securities.  Parker  v. 
D' Acres,  2  Wash.  T.  439.  As  a  general  rule,  any  interest 
that  may  be  sold  on  execution  is  subject  also  to  process  of 
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attachment^  and  it  is  expressly  provided  in  §  1990  that  a 
mortgagor's  interest  in  goods  may  be  taken  in  execution. 
Under  our  law  of  attachment,  there  exists  no  other  way  of 
making  the  attachment  levy  npon  chattels  capable  of  man- 
ual delivery  than  to  take  them  into  custody.  Code,  g  179. 
Section  1990  contemplates  such  a  taking  when  it  provides 
that  the  officer  who  executes  the  process  shall  mail  to  the 
mortgagee,  'or  to  his  agent,  if  their  post-office  is  known, 
a  notification  of  the  intended  sale  at  the  time  such  mort- 
gaged property  is  seized  under  said  process,  or  within  five 
days  thereafter,'  and  that  said  '  property  shall  not  be  sold 
within  thirty  days  after  its  seizure,'  and  that  he  shall  post 
notices  at  the  time  of  '  the  seizure  under  said  process/ 
The  provisions  of  g  1990  are  inconsistent  with  the  idea  that, 
after  levy  by  the  sheriff,  the  mortgagee  can  demand  and 
take  possession.  So,  too,  are  all  those  provisions  of  stat- 
ute which  compel  us  to  ragard  a  chattel  mortgage  as  a  mere 
security.  The  theory  upon  which,  at  common  law,  and  in 
some  states  of  this  Union,  the  mortgagee  can  take  posses- 
sion, and  even  dispossess  the  sheriff,  is,  that  the  mortgagee 
is  owner,  and  the  sheriff  a  trespasser.  Hall  v,  Sampson, 
35  N.  Y.  274;  91  Am.  Dec.  56.  An  express  stipulation  in 
a  chattel  mortgage,  that  the  mortgagee  may  take  posses- 
sion upon  a  certain  contingency,  may  be  good  as  between 
the  parties  to  the  instrument,  so  as  to  allow  the  mortgagee 
to  take  possession  from  the  mortgagor;  but  it  cannot,  in 
face  of  our  statutes,  be  held  to  authorize  a  taking  or  re- 
taining the  possession  as  against  creditors  of  the  mortga- 
gor seeking  to  attach  his  interest,  or  subject  it  to  execu- 
tion. Under  our  statutes,  an  unforeclosed  mortgage  is  a 
mortgage  still,  regardless  where  the  possession  lies. 


)i 


The  doctrine  is  here  announced  that,  under  our  statute, 
whether  a  mortgagee  be  in  possession  or  out  of  possession 
of  the  mortgaged  property,  a  subsequent  or  lagging  creditor 
may*  by  process  of  attachment,  take  possession  of  the  mort- 
gaged property.     We  have  no  doubt  that  the  property,  if 
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in  the  hands  of  the  mortgagor,  could  betaken  possession  of 
bj  process  of  attachment,  and  the  property  taken  into  actual 
custody  by  the  sheriff.  We  further  hold  that  the  mort- 
gagee in  the  possession  of  the  mortgaged  property,  the 
mortgage  being  valid  between  the  parties  and  made  in  good 
faith,  has  the  right  of  possession  against  all  the  world,  nor 
can  he  be  deprived  of  that  possession  until  his  debt  or  obli- 
gation for  which  the  mortgage  is  executed  has  been  fully 
paid  or  satisfied;  and  to  hold  otherwise  would  be  to  disre* 
gard  plain  provisions  of  contract,  and,  to  this  extent,  the 
decision  in  the  case  of  Byrd  v.  Forbes  on  this  point  was 
merely  obiter  ^  and  is  modified  in  accordance  with  the  view 
expressed  in  this  opinion. 

We  hold  the  law  to  be  that  any  interest  that  the  mort- 
gagor may  have  in  the  mortgaged  property  in  the  hands  of 
the  mortgagee  can  be  reached  by  the  process  of  garnish- 
ment; in  other  words,  the  mortgagee  can  be  garnished  for 
any  interest  that  may  exist  after  his  mortf^age  is  satisfied, 
but  the  possession  of  the  honest  mortgagee  cannot  be  dis- 
turbed; and  this,  being  the  rule,  with  a  court  of  equity  ever 
keeping  watch  and  eternal  guard  over  the  management  of 
the  mortgaged  property,  ready  to  step  in  and  give  relief  if 
improperly  diverted,  fully  subserves  the  interests  of  all  the 
parties,  and  is  in  accordance  with  reason  and  sustained 
by  authority. 

We  think  it  is  useless  to  review  the  other  errors  assigned 
in  this  case.  The  court  committed  error  at  the  very  thresh- 
old in  disregarding  the  paper  writing  called  the  mortgage, 
and  not  permitting  the  plaintiff  to  introduce  the  same  in 
evidence  as  the  foundation  of  his  right,  and  the  only  foun- 
dation of  his  right  as  mortgagee  or  pledgee,  and  we  have 
seen  their  rights  are  the  same;  and  hence  all  the  proceed- 
ings thereafter  were  tinged  with  and  partook  of  this  error, 
as  it  permeated  the  whole  of  the  proceedings,  and  they 
were  all  nugatory  and  void. 

It  is  claimed,  however,  that  the  vital  question  involved  in 
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this  case  was  the  actual  fraud  in  executing  the  mortgage, 
and  fraud  in  fact;  and  that  the  question  was  fully  passed 
upon  by  the  jury.  It  is  not  the  province  of  this  court  to 
determine  whether  it  was  fully  passed  upon  or  not.  We 
do  not  know  what  the  jury  would  have  determined  had 
competent  evidence  been  before  them.  We  only  know 
what  they  determined  from  incompetent  evidence,  and«  hav- 
ing no  proper  evidence  upon  which  to  base  their  verdict, 
the  jury  could  render  no  verdict  that  should  be  sustained 
in  law.  It  may  be  that  the  jury  has  rendered  a  proper 
verdict  on  incompetent,  or,  rather,  no  evidence  whatever. 
This  court  cannot  and  will  not  determine  what  a  jury  will 
do  on  competent  evidence.  The  error  that  we  are  called  to 
pass  upon  at  the  very  threshold  of  this  case  was  the  improper 
rejection  of  the  mortgage,  or  paper  writing  which  was  called 
a  mortgage,  from  the  jury,  which  is  the  only  proper  evi« 
dence  to  establish  the  claim  of  the  plaintiff,  and  which 
wholly  fails  without  it  under  the  pleadings. 

Let  the  case  be  remanded,  with  the  direction  to  the  court 
below  to  admit  the  mortgage  or  paper  writing  in  evidence, 
and  then  let  the  case  proceed  as  in  ordinary  trials  in  cases 
of  this  character. 

BxJBEE,  C.  J.,  concurs. 
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Levi  Ankeny  v.  Van  Buben  Clabk.  T^«l 

'  89    6241 

ASSUMPSIT  —  PLBADINO  —  COMMON  COUNTS  —  REPLICATION  —  AMBND- 
MSNT  —  VBNDOK  AND  VBNDBB  —  VAUDITY  OP  TITLB  —  RESCISSION  — 
APPEAL  —  MODIFICATION  OF  JUDGMENT. 

Where  plaintiff,  under  a  contract  by  which  defendant  was  to  ex- 
ecnte  to  him  a  conveyance  of  certain  land  on  delivery  of  a  quantity 
of  wheat,  evidenced  by  *'  wheat  notes,"  delivered  the  wheat,  and 
afterwards  rescinded  the  contract  on  account  of  faUure  of  title,  the 
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correct  form  of  pleading,  under  the  code,  in  an  action  to  recover 
the  value  of  the  wheat,  is  the  common  count  for  ^oods  sold  and  de- 
livered, omitting  all  reference  to  the  actual  contract. 

Where  the  answer  sets  up  that  the  wheat  in  question  was  de- 
livered in  payment  of  certain  wheat  notes,  a  reply  setting  up  the 
contract  for  sale  of  the  land,  defendant's  want  of  title,  etc.,  is  not 
inconsistent  with,  nor  a  departure  from  the  complaint. 

The  omission  to  plead  in  the  reply  a  rescission  of  the  contract, 
which  does  not  mislead  defendant,  nor  affect  his  substantial  rights, 
may  be  cured  by  amendment  at  any  stage  of  the  proceedings. 

A  contract  to  sell  and  convey  land  cannot  be  satisfied  where  the 
title  is  in  the  United  States,  and  the  vendor  has  merely  an  equity. 
The  vendee  is  entitled  to  a  good  legal  title. 

A  bond  for  deed  being,  under  Code  Wash.  T.,  §  2311,  an  incum- 
brance on  the  land,  the  vendor  has  a  right  on  possession  of  the  con- 
tract by  the  vendee,  to  have  the  bond  canceled. 

Under  code  Wash.  T.,  $  475,  on  appeal  from  a  judgment  in  favor 
of  the  vendee  in  an  action  to  recover  the  purchase  price  on  rescission 
of  the  contract,  the  court  may  modify  the  judgment  by  requiring 
the  vendee,  before  iasuanoe  of  execution,  to  execute  a  release  and 
cancellation  of  the  bond  for  deed. 

On  rescission  of  a  contract  of  sale  of  land  by  the  vendee^  who  has 
been  in  possessiou,  the  just  and  reasonable  rule  is  to  offset  the  ven- 
dor's claim  for  rent  against  the  vendee's  claim  for  interest  on  the  pur- 
chase price  paid. 

Error  to  District  Courts  Lincoln  County. 

B,  L,  &  J.  L,  Sharpatein,  for  plaintiff  in  error. 
Allen  Js  Crowley y  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BuBEE,  C.  J.  —  It  appears  from  the  record  in  this  case 
that  on  October  20,  1882,  at  Walla  Walla,  in  Washington 
Territory,  Levi  Ankeny,  the  plaintiff  in  error,  entered  into  a 
contract  with  Van  Baren  Clark,  the  defendant  in  error,  by 
which  Ankeny  ageed  to  sell  and  convey  to  Clark  two 
quarter  sections  of  land  in  Walla  Walla  county,  in  consider- 
ation of  12,000  bushels  of  wheat,  to  be  delivered  in  three 
annual  installments  of  4,000  bushels  each,  and  of  the  as- 
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sumption  by  Clark  of  a  mortgage  of  $3,000  then'  on  the 
land.  This  contract  was  evidenced  by  three  written  in- 
struments, as  follows: 

1.  A  bond  from  Ankeny  to  Clark  in  the  penal  sum  of 
$10,000  conditioned  to  convey  the  land  to  Clark  upon  his 
paying  the  consideration  according  to  agreement. 

2.  A  **  wheat  note"  from  Clark  to  Ankeny,  which  reads 
as  follows: 

"Walla  Walla,  W.  T.,  Oct.  20,  1882. 

'*  For  value  received,  I  promise  to  pay  to  Levi  Ankeny 
or  order,  twelve  thousand  (12,000)  bushels  of  good  mer- 
chantable wheat,  said  wheat  to  be  delivered  to  the  owner 
of  this  note  at  any  railroad  station  in  Walla  Walla  county, 
Washington  Ty.,  and  payments  to  be  made  as  follows: 
On  or  before  Oct.  15th,  1883,  four  thousand  (4,000)  bush- 
els; on  or  before  Oct.  15th,  1884,  four  thousand  (4,000) 
bushels;  and  on  or  before  Oct.  15th,  1885,  four  thousand 
(4,000)  bushels — the  owner  of  this  note  to  furnish  sacks 
for  said  wheat." 

3.  A  chattel  mortgage  from  Clark  to  Ankeny  to  secure 
the  payment  of  the  wheat  note. 

Under  this  agreement  Clark  entered  into  possession  of 
the  land,  and  continued  in  possession  of  it  until  the  fall 
of  1886.  In  performance  of  this  contract,  Clark,  in  De- 
cember, 1883,  delivered  to  Ankeny  4,167  bushels  of  wheat; 
and  in  September,  1885,  he  delivered  8,6(X)  bushels, 
making  767  bushels  more  than  the  contract  called  for. 
Ankeny  accepted  this  wheat  in  fulfillment  of  the  contract. 

After  the  delivery  of  the  wheat  to  Ankeny,  Clark  de- 
manded a  deed  for  the  land.  This  Ankeny  neglected  to 
give,  putting  Clark  off  from  time  to  time,  upon  one  pre- 
text or  another,  until  Clark,  becoming  impatient,  finally 
insisted  either  upon  a  deed  to  the  land  or  payment  for  his 
wheat.  Clark  was  then  referred  by  Ankeny  to  the  latter's 
attorneys,  who  informed  him  that  he  could  have  a  warranty 
deed  to  the  quarter  on  the  even  section,  and  a  quitclaim 
deed  to  a  quarter  on  the  odd  section,  or  the  ''  railroad 
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land,"  as  it  was  called;  and  they  farther  informed  him  that 
if  the  Northern  Pacific  Railroad  Company  shoald  not  get 
title  to  the  odd  section,  and  he  shoald  be  obliged  to  procure 
title  from  the  government,  Ankeny  would  pay  the  neces- 
sary expenses  of  obtaining  title  in  that  way.  This  does 
not  seem  to  have  satisfied  Clark,  and  on  November  16, 

1886,  he  served  upon  Ankeny  the  following  notice: 

Walla  Walla,  W.  T.,  Nov.  16,  1886. 

"  itftn  Ankeny,  Esq.,  Walla  Walla,  W.  T, — Dear  Sir:  I 
have  performed  my  part  of  the  contract  in  the  purchase  of 
the  land  described  in  your  bond  to  me.  I  have  learned 
that  you  have  no  title  to  one  hundred  and  sixty  acres  of  it. 
You  have  refused  to  give  me  anything  more  than  a  quit- 
claim deed  to  this  part  of  the  land.  I  cannot  accept  such 
a  deed.  It  was  not  what  the  contract  called  for.  Unless 
within  five  days  from  this  date  you  convey  a  perfect  title 
to  me  to  the  whole  of  the  land  described  in  the  bond,  by  a 
good  and  sufScient  conveyance,  I  will  at  the  end  of  that 
time,  abandon  this  land,  and  surrender  the  possession  to 
you,  and  look  to  you  for  such  compensation  as  the  law 
allows  me  on  account  of  your  violation  of  the  contract. 

* '  Respectfidly,  V.  B.  Clark." 

Ankeny  seems  to  have  paid  no  attention  to  this  notice,, 
and  Clark,  several  days  thereafter,  taking  a  witness  with 
him,  went  to  Ankeny 's  bank  and  formally  surrendered  pos- 
session of  the  land  to  Ankeny.  Clark  then  abandoned 
possession  of  the  land,  and  has  not  occupied  it  since. 

Subsequent  to  all  this,  and  on  the  19th  day  of  March,. 

1887,  Clark  brought  this  action  in  the  district  court  of  the 
First  district,  to  recover  from  Ankeny  the  value  of  the 
12,767  bushels  of  wheat  delivered  under  the  contract* 
The  case  was  tried  before  a  jury,  who,  upon  the  direction 
of  the  court,  brought  in  a  verdict  for  the  plaintiff,  and 
judgment  was  given  upon  the  verdict.  The  defendant 
brought  the  case  to  this  court  under  the  act  of  1883. 

Plaintiff  in  error  insisted  that  the  court  erred  in  overrul- 
ing his  objection  to  the  admission  of  the  testimony  offered 
by  defendant  in  error  to  support  his  action  upon  the  trial; 
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that  under  the  complaint  in  the  action  the  evidence  was 
wholly  inadmissible;  that  defendant  in  error  had  miscon- 
ceiyed  his  remedy,  if  he  ever  had  one;  and  that,  in  view 
of  the  conceded  facts  in  the  case,  he  cannot  possibly 
recover  under  his  pleadings. 

In  view  of  the  earnestness  and  confidence  with  which  this 
view,  of  the  case  has  been  pressed  upon  us  by  counsel  for 
plaintiff  in  error,  we  shall  proceed  to  notice  the  pleadings 
at  greater  length  than  we  otherwise  should  have  done. 

The  complaint  in  this  case  simply  alleges  the  sale  and 
delivery  to  the  defendant  of  12,767}  bushels  of  wheat; 
"  that  the  same  was  and  is  reasonably  worth  the  sum  of 
fifty  cents  a  bushel,  or,  in  all,  16,383. 41§  lawful  money  of 
the  United  States;"  and  that  defendant  has  not  paid  the 
same,  or  any  part  thereof;  and  prays  judgment  for  this 
amount,  with  interest  from  October  10,  1885. 

The  defendant  answers  this  complaint,  denying  each  and 
every  allegation  thereof;  and,  ^'for  a  further  and  separate 
answer  and  defense,"  defendant  alleges  the  execution  of  the 
'  Vheat  note,"  and  the  chattel  mortgage  to  secure  it,  setting 
out  both  in  eoctenso;  and  concludes  by  alleging  that  ''  all 
the  wheat  delivered  to  defendant  by  plaintiff  was  delivered 
and  received  as  payment  on  said  not'O,  and  not  otherwise." 
He  makes  no  mention  of  the  bond  or  of  any  contract  for 
the  sale  of  land. 

« 

The  plaintiff,  in  reply,  makes  a  full  statement  of  the  con- 
tract for  the  sale  of  the  land,  setting  forth  the  bond  in  hcec 
verba,  and  alleging  performance  on  his  part,  and  default  on 
the  part  of  defendant.  The  concluding  paragraph  of  plain- 
tiff's reply  is  as  follows:  ''That,  after  the  said  plaintiff  had 
so  performed  said  contract  in  the  delivery  of  said  wheat  to 
defendant,  he  duly  demanded  of  defendant  that  defendant 
convey  said  real  estate  to  plaintiff  as  by  his  said  bond  he 
had  undertaken  to  do;  that  said  defendant  then  and  there 
neglected  and  refused  so  to  do,  and  has  ever  since  and  still 
does  neglect  and  refuse  to  grant  and  convey  said  premises 
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to  plaintiff  by  any  good  and  sufficient  deed;  and  that  said 
defendant  has  no  title  to  the  northeast  qaarter  of  section  19, 
in  township  8  north,  of  range  37  east,  of  said  real  estate, 
and  since  the  making  of  his  said  contract  was  not  the  owner 
or  seized  in  fee  or  at  all  of  said  land.  Plaintiff  alleges  that 
the  wheat  mentioned  and  described  in  his  complaint,  except 
the  excess  thereof  over  the  requirements  of  said  bond«  is 
the  purchase  price  of  said  land  advanced  and  paid  by 
plaintiff  to  defendant,  and  that  by  reason  of  his  said  neg- 
lect and  refusal,  and  inability  to  perform  the  said  contract, 
the  said  defendant  became  and  is  indebted  to  plaintiff  for 
the  reasonable  value  of  said  wheat,  and  that  such  demand 
constitutes  the  cause  of  action  in  the  complaint  pleaded. 
Whereof  plaintiff  asks  judgment  as  in  the  complaint." 

We  feel  no  hesitation  in  holding  that  the  theory  upon 
which  plaintiff  brought  this  action  was  the  correct  one. 
Under  the  old  system  of  pleadings,  an  action  in  assumpsit 
would  lie  to  recover  back  purchase-money  paid  upon  a 
contract  of  sale,  which  has  been  rescinded.  2  Hil.  Vend. 
61,  62;  Elliot  v.  Edwards,  3  Bos.  &  P.  181;  Eames  v. 
Savage f  14  Mass.  426;  Newsome  v.  GraJiam,  10  Bam.  &  C. 
234. 

The  same  rule  of  pleading  prevails  in  like  oases  under 
the  code,  and  there  is  no  good  reason  why  it  should  not. 
When  a  contract  is  rescinded,  it  is  abrogated  and  annulled. 
It  is  as  if  it  had  never  existed,  and  the  party  seeking  to 
recover  back  money  paid  under  it  proceeds,  not  upon  the 
contract,  for  there  is  none,  but  upon  the  implied  obliga- 
tion that  exists,  on  the  part  of  the  one  who  received  money 
under  it  to  pay  it  back  to  the  one  from  whom  he  received 
it.  Farron  v.  Sherwood,  17  N.  T.  227;  McManusv.  Ophir 
Silver  Mining  Co.,  4  Nev.  15;  Wilkins  v.  Siidger,  22  Oal. 
232;  83  Am.  Dec.  64;  Seattle  l^  Walla  Walla  R.  R.  Co,  v. 
Ah  Kow,  2  Wash.  T.  36,  40. 

The  reply  in  this  case  is  neither  inconsistent  with,  nor  a 
departure  from  the  complaint.     It  is  a  proper  replication 
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to  the  new  matter  set  up  in  the  answer.  It  is,  however, 
defective  in  not  pleading  a  rescission  of  the  contract.  This 
omission,  which  was  an  evident  oversight,  did  not  mislead 
or  prejudice  the  appellant,  or  affect  his  substantial  rights, 
under  the  liberal  provisions  of  our  code,  and  was  such  as 
may  be  cured  by  amendment  at  any  stage  of  the  proceed- 
ings. 

The  next  error  assigned  by  plaintiff  in  error  is  that  de- 
fendant in  error  neither  alleged  nor  proved  a  rescission  of 
the  contract,  or  facts  entitling  him  to  a  rescission.  The 
record  in  this  case  clearly  shows  a  performance  of  the  con- 
tract, by  the  defendant  in  error,  and  a  failure  to  perform  by 
the  plaintiff  in  error.  This  was  not  seriously  disputed  upon 
the  argument.  But  it  is  insisted  that  by  his  failure  to  elect 
seasonably  to  disaffirm  the  contract  the  defendant  in  error 
had  waived  his  right  so  to  do;  that  before  defendant  in 
error  gave  his  written  notice  of  his  intention  to  disaffirm, 
plaintiff  in  error  had  tendered  performance  of  the  contract 
by  offering  a  quitclaim  deed  of  the  land,  which  defendant 
in  error  refused;  and  finally  before  defendant  in  error's  at- 
tempted rescission,  he  did  not,  as  he  was  bound  to  do,  put 
plaintiff  in  error  in  as  good  condition  as  he  was  before  the 
sale;  he  did  not  offer  to  release  or  cancel  the  bond,  or  to 
pay  rent  for  the  use  of  the  land.  The  whole  controversy 
between  the  parties  in  this  case  seems  to  have  arisen  out  of 
a  suspicion,  which  both  parties  evidently  entertained,  of  the 
soundness  of  the  title  to  the  quarter  section  known  as  the 
''railroad  land."  Fearing  this  title,  the  defendant  in 
error  was  averse  to  receiving  a  quitclaim  deed,  and  seemed 
to  think  that  under  his  contract,  he  was  entitled  to  a  war- 
ranty deed.  In  this  construction  of  his  contract  he  was 
mistaken.  By  the  terms  of  the  bond  the  vendor  was 
bound,  it  is  true,  to  convey  to  the  vendee  a  good  title  to 
the  land,  but  he  was  at  liberty  to  convey  it  by  any  form  of 
deed  effectual  for  that  purpose;  and,  under  the  statutes  of 
our  territory,  a  quitclaim  deed  is  just  as  effectual  to  convey 
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the  title  to  real  estate  as  any  other  form  of  deed,  and  a 
grantee  in  a  quitclaim  deed  is  entitled  to  the  same  pre- 
sumptions as  to  bona  jfides,  and  has  the  same  rights,  as  a 
grantee  in  a  deed  of  general  warranty.  This  is  undoubt- 
edly true  of  a  quitclaim  deed  which  purports  on  its  face 
to  convey,  not  merely  an  interest,  but  the  real  estate 
itself.  Laws  1871,  p.  195;  Code  Wash.  T.,  gg  2311, 2314, 
2323,  2726-2737;  Laws  1885-86,  p.  177. 

By  the  statute  of  1886-86,  above  referred  to,  it  is  pro- 
vided that  a  quitclaim  deed  purporting  to  convey  the  interest 
of  the  grantor  shall  not  be  held  to  operate  as  a  conveyance 
of  an  after-acquired  title,  unless  words  are  added  expressing 
such  intention.  The  operative  words  of  such  a  deed  would 
in  any  event  probably  preclude  the  idea  of  its  conyeying 
an  after-acquired  title;  but  it  is  believed  that  under  the 
statutes  of  this  territory  relating  to  deeds,  and  to  their  reg- 
istration, a  deed  in  the  form  of  a  quitclaim,  which  purports 
on  its  face  to  convey  the  real  estate,  would  operate  to  con- 
vey even  an  after-acquired  title.  Such  an  instrument 
would  be  in  e£fect  a  bargain  and  sale  deed.  Laws  1871, 
p.  195;  Code  Wash  T.,  gg  2311,  2314. 

The  decisions  of  the  supreme  court  of  the  United  States, 
to  which  our  attention  has  been  called,  are  not  applicable 
here,  because,  as  we  have  seeiT,  this  subject  is  governed  in 
this  territory  by  positive  statutory  regulation. 

But  no  form  of  deed  is  sufficient  to  convey  a  title  where 
the  grantor  has  none;  and  this,  we  think,  is  the  situation 
of  the  plaintiff  in  error  with  respect  to  the  quarter  section 
known  as  the  ''railroad  land."  The  evidence  introduced 
by  plaintiff  in  error  proves  that  the  United  States  had  the 
legal  title  to  this  section;  that  it  was  included  within  the 
grant  of  land  to  the  Northern  Pacific  Railroad  Company; 
that  the  railroad  company  conveyed  it  to  one  Huff,  and 
Huff  to  plaintiff  in  error;  but  the  proof  leaves  the  legal 
title  still  in  the  government.  Granting  everything  that  is 
claimed  for  the  title,  the  utmost  the  Northern  Pacific  Bail- 
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road  Company  ever  had  was  an  equitable  interest;  for  it 
is  well  settled  that  the  legal  title  does  not  pass  to  the  com* 
pany  antil  the  issuance  of  the  patent,  and,  so  far  as  the 
record  shows,  no  patent  has  issued  for  this  land.  Rail- 
way Co.  V,  Prescott,  16  Wall.  603;  Railway  Co.  v.  McShane, 
22  Wall.  444,  462;  Northern  Pacific  R.  R.  Co.  v.  Traill 
Co.,  115  U.  S.  600,  606. 

By  the  terms  of  the  bond  in  this  case,  plaintiff  in  error 
agreed  to  sell  and  convey  this  land  to  defendant  in  error. 
This  he  could  not  do,  because  he  had,  at  best,  but  an 
equitable  title,  and  defendant  in  error  was  entitled  to  a 
good  legal  title.  ''The  legal  effect  of  a  covenant  to  sell," 
says  the  United  States  supreme  court  in  1  Black,  450,  ''is 
that  the  land  shall  be  conveyed  by  a  deed  from  one  who 
has  a  good  title,  or  full  power  to  convey  a  good  title." 
Washington  v.  Ogden,  1  Black,  450;  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455;  Turner  v.  McDonald,  76  Cal.  177;  9 
Am.  St.  Bep.  189. 

But  it  is  contended  that,  in  any  event,  upon  a  rescission 
of  the  contract  of  defendant  in  error,  plaintiff  in  error  was 
entitled  to  have  a  release  or  cancellation  of  the  bond  which 
he  had  given  for  the  land.  In  this  contention  plaintiff  in 
error  is  right.  A  bond  like  the  one  in  this  case  is,  under 
§  2311  of  the  code,  an  incumbrance  upon  real  estate;  and, 
if  plaintiff  in  error  is  to  be  put  in  as  good  condition  as  he 
was  before|the  sale,  the  bond  must  be  canceled.  We  think, 
however,  that  an  affirmance  of  the  judgment  of  the  district 
court  would  operate  to  extinguish  whatever  right  or  title 
luder  the  bond  remained  in  defendant  in  error,  and  in  ef« 
feet  cancel  the  bond.  Pence  v.  Lanngdon,  99  U.  S.  578; 
American  Wine  Co.  v.  Brasher,  13  Fed.  Rep.  595. 

Besides,  under  §  475  of  the  Code  of  Washington,  the 
court  has  power  to  reverse,  affirm,  or  modify  the  judgment 
of  the  court  below;  and,  to  prevent  the  possibility  of  harm 
to  the  plaintiff  in  error  from  this  bond,  the  court  will  order 
the  judgment  below  modified  so  as  to  require  defendant  in. 
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error,  before  an  execatioD  shall  issue  upon  the  judgment^ 
to  make  and  execute  a  proper  and  sufficient  release  or  can- 
cellation of  the  bond,  and  deposit;  the  same  with  the  clerk 
of  the  court  for  the  use  of  plaintiff  in  error.  It  should  be 
observed  here  that  the  record  nowhere  shows  that  plain- 
tiff in  error  ever  made  any  complaint  of  the  failure  to  re- 
lease or  cancel  this  bond  before  coming  to  this  court,  and 
there  can  be  no  doubt,  upon  the  evidence,  that  the  failure 
to  cancel  it  was  unintentional  on  the  part  of  the  defendant 
in  error. 

The  only  remaining  question  relates  to  the  claim  of 
plaintiff  in  error  for  rents  during  the  time  that  defendant 
in  error  had  possession  of  the  land  under  the  contract  of 
purchase.  The  authorities  do  not  seem  to  be  agreed  upon 
the  question  as  to  the  right  of  the  vendor  to  rents  upon  a 
rescission  of  the  contract  of  sale.  But  we  think  the  more 
just  and  reasonable  rule  is  to  offset  the  claim  for  rent  against 
the  claim  for  interest.  Talbot  v.  Sebree^s  Heirs,  1  Dana,  56; 
Shields  V.  Bogliolo,  7  Mo.  134;  Patrick  v.  Roachy  21  Tex. 
251;  White  v.  Tucker,  52  Miss.  145;  Cook  v.  Doggett,  2 
Allen,  441 ;  Bardsley's  Appeal,  10  Atl.  Rep.  39. 

The  fairness  and  justice  of  this  rule  are  well  illustrated 
in  this  case.  The  vendor  was  the  party  in  fault  through- 
out. He  received  the  full  purchase  price  for  the  land 
according  to  the  terms  of  his  contract.  He  failed  to 
perform  the  contract  on  his  part.  He  has  never,  to  this 
day,  formally  tendered  a  deed  to  defendant  in  error;  and, 
if  defendant  in  error's  statements  that  he  would  not  accept 
ft  quitclaim  deed  be  held  to  excuse  plaintiff  in  error  for  not 
tendering  a  deed  before  this  action  was  begun,  it  certainly 
did  not  excuse  his  failure  to  make  a  tender  of  a  deed  of 
some  kind  in  his  answer,  or  to  bring  a  deed  into  court  upon 
the  trial.  Yet  he  did  neither  the  one  nor  the  other.  The 
defendant  in  error  claims  interest  only  from  the  time  when 
he  delivered  up  possession  of  the  land  to  plaintiff  in  error, 
and  that  he  is  justly  entitled  to. 
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The  cause  will  be  remanded  to  the  court  below,  with 
instructions  to  modify  the  judgment  in  accordance  with 
this  opinion;  that  is  to  say,  the  judgment  will  be  modified 
only  so  far  as  to  suspend  the  issuance  of  execution  until 
the  defendant  in  error  shall  execute  a  proper  and  suffi- 
cient release  or  cancellation  of  the  bond  mentioned  in  this 
case,  and  deposit  such  release  or  cancellation  with  the 
clerk  of  the  district  court  tor  the  use  of  the  plaintiff  in 
error. 

AiiLYN  and  Nash,  JJ.,  concur. 


[No.  58L    Decided  January  31, 1889.] 

P.  Laurendbau  V.  Pbteb  Fugelli. 

PUBLIC  LANDS  —  ENTRIES  —  REPLEVIN. 

An  entry  upon  iacloaed  and  improved  land  oocupied  and  claimed 
under  a  certificate  from  a  railroad  company  is  not  authorized  by  23 
U.  S.  St.  at  Large,  321,  forbidding  the  fencing  of  public  land,  or  pre- 
venting settlement  thereon,  but  the  person  so  entering  is  a  naked 
trespasser. 

In  replevin  for  hay  which  plaintiff  claims  by  reason  of  his  alleged 
ownership  of  the  land  on  which  it  was  grown,  and  of  which  defend- 
ant has  possession,  the  title  to  the  land  may  be  inquired  into. 

Appeal  from  District  Court,  Kittitas  County. 

Replevin  by  P.  Laurendeau  against  Peter  Fagelli. 
Plaintiff  appeals. 

Allen,  Whitsomk  Gilliam,  for  appellant. 
Daniel  Gaby,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

AiiLYNy  J.  —  This  action  was  brought  by  appellant  in  the 
district  court  of  Kittitas  county  to  recover  possession  of 
seventy-five  tons  of  hay  of  the  value  of  $5U0;  the  plaintiff 
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claimiDg  to  be  the  owner  of  the  soil,  and,  by  virtue  of 
this,  of  the  hay.    It  appears  that  prior  to  1883  the  land 
upon  which  this  crop  was  grown  had  been  contracted  by 
the  Northern  Pacific  Bailroad  Company  to  one  Wilcox, 
who  sold  it  to  one  Amlin.    The  latter,  in  1883,  conveyed 
it  to  appellant  (plaintiff).     The  land  was  seeded  to  grass, 
fenced  and  otherwise  improved.     In  May,  1885,  appellee 
broke  down  a  portion  of  the  fence,  entered  upon  the  land, 
and  took  possession  —  presumably  on  a   claim  of  pre* 
emption,  although  there  is  no  evidence  as  to  such  claim. 
Appellant  now  sues  for  the  hay  cut  in  1887,  or  its  value, 
as  stated.    In  the  court  below,  upon  the  close  of  plain- 
tiff's case,  a  motion  being  made  for  a  nonsuit,  the  same 
was  granted,  and  from  this  and  the  overruling  of  a  mo- 
tion for  a  new  trial  plaintiff  appeals.     It  is  urged  by  the 
appellee    that    this    is,   in    fact,   a  trial  of  title  to  the 
land,    and    that    this   question    cannot    be    considered 
in  an  action  of  replevin.      Also,  that  the  appellant  was 
within  the  prohibition  of  the  act  of  Congress  forbid- 
ding the  fencing  of  public  lands,  or  preventing  settlement 
thereon.     23  U.  S.  St.  at  Large,  Feb.  25,  1885.  p.  321.^ 
The  contention  of  appellee  that  the  title  to  realty  should  not 
be  tried  in  a  replevin  suit  is  correct  in  the  abstract;  but  the 
title  may  certainly,  be  looked  into  to  determine  the  rights  of 
the  parties,  and  incidentally  tried  in  a  transitory  action  when 
necessary  to  establish  the  title  to  personal  property  severed 
from  the  realty.     Wells,  Eep.,  §§  79,  80.     See,  also,  Aiker- 
ton  V.  Fowler,  96  U,  S.  513  —  an  action  in  replevin,   in 
which  the  title  to  realty  is  practically  determined  —  a  case 
so  like  the  one  at  bar  that  it  will  be  referred  to  later  in 
extenso. 

In  relation  to  the  contention  of  appellee,  viz.,  reliance 
upon  the  act  of  congress  above  referred  to,  our  attention  is 
called  to  a  late  decision  from  the  department  of  the  inte- 
rior, dated  October  2,  1888,  reported  in  Copp's  Land 
Owner,  vol.  15,  No.  16  {Stoddard  v.  Neigd),  the  syllabus 
of^which  is :   ''A  settlement  made  without  violence,  within 
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the  unlawful  and  unauthorized  inclosure  of  another,  is 
valid,"  etc.  The  facts  of  that  case  would  appear  sufficient 
to  sustain  the  conclusions  arrived  at;  but  it  will  not  do  to 
say  broadly  that  parties  may  judge  for  themselves  as  to 
the  lawful  or  unlawful  inclosure  of  others,  and  enter  such, 
with  or  without  violence,  and  acquire  rights.  The  an- 
nouncement of  such  a  principle  as  this  is  sufficient  to  refute 
itself.  It  is  shocking  to  the  moral  sense,  and  would  en- 
courage trespass  and  violence,  leading  to  the  gravest  of 
crimes.  As  suggested,  the  facts  of  that  case  may  have  jus- 
tified the  decision  which  was  arrived  at,  but  such  a  rule, 
announced  for  general  application,  cannot  now,  and  never 
will,  be  followed.  In  any  event,  it  is  merely  a  ruling  of 
the  interior  department,  and  is  no  precedent  to  control  our 
judgment  here.  As  is  well  known  from  the  circular  of 
April  5, 1885,  the  entry,  countenanced  by  6(>na  ^e  settlers 
upon  unlawfully  inclosed  lands,  was  where  large  areas  of 
public  and  unoccupied  lands  had  been  inclosed  without  a 
shadow  of  claim  or  right  by  stockmen;  and  to  place  such 
persons  and  such  cases  outside  of  the  general  rule  was  nec- 
essary, right,  and  proper.  They  were  no  more  entitled  to 
protection  than  any  other  ofiPender  against  the  law.  To  in- 
voke the  act  of  1885  as  a  license  to  opposing  claimants, 
preemptors,  and  the  like,  of  a  law  unto  themselves,  that 
either  may  break  down  the  inclosure  of  the  other  and  law- 
fully enter,  is  to  use  a  rule  made  for  desperate  cases,  re- 
quiring desperate  remedy,  and  in  itself  exceptional ;  to 
overturn  the  law;  to  bring  chaos  instead  of  social  order; 
to  make  the  court  a  useless  formality,  and  the  law  an  ob- 
ject of  contempt.  This  question  has  been  passed  upon  in 
96  U.  S.  513-520,  by  Justice  Miller,  in  Atherton  v.  Fowler , 
a  case  of  replevin  for  hay  cut  under  circumstances  quite 
similar  to  this.  The  question  of  title  was  there  looked  into, 
as  here,  and  the  results  of  the  cases  are  alike  generally,  as 
they  are  in  the  facts.  The  learned  judge,  whose  reputation 
is  not  limited  by  the  boundaries  of  our  own  country,  says, 

8fr— 1  Wash. 
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p.  516 :  "  It  is  not  to  be  presumed  that  congress  intended, 
in  the  remote  regions  where  these  settlements  are  made,  to 
invite  forcible  invasion  of  the  premises  of  another  in  order 
to  confer  the  gratuitous  right  of  preference  of  purchase  on 
the  invaders.  In  the  parts  of  the  country  where  these  pre- 
emptions are  usually  made,  the  protection  of  the  law  to 
rights  of  person  and  property  is  generally  but  imperfect 
under  the  best  of  circumstances.  It  cannot,  therefore,  be 
believed,  without  the  strongest  evidence,  that  congress  has 
extended  a  standing  invitation  to  the  strong,  the  daring, 
and  the  unscrupulous  to  dispossess  by  force  the  weak  and 
the  timid  from  actual  improvements  on  the  public  land,  in 
order  that  the  intentional  trespasser  may  secure  by  these 
means  the  preferred  right  to  buy  the  land  of  the  govern- 
ment." 

In  the  case  at  bar  appellant  was  in  peaceable  possession, 
by  purchase  from  the  holder  of  a  certificate  from  the  rail- 
road company.  He  and  his  grantors  had  for  some  years 
plowed  and  seeded  it  to  grass,  inclosed  it  with  a  fence,  and 
made  other  improvements  thereon.  To  allow  such  an  oc- 
cupation and  possession  to  be  disturbed  by  one  who  breaks 
down  a  fence,  and  violently  seizes  it,  we  cannot  consent  to. 
In  the  case  in  96  U.  S.,  from  which  we  have  just  quoted, 
the  learned  judge,  under  almost  exactly  parallel  facts, 
says :  "  Unless  some  reason  is  shown,  these  were  the  per- 
sons (those  who  had  settled  on  it,  improved  and  cultivated 
it)  entitled  to  make  preemption,  and  no  one  else.  But 
suppose  they  were  not.  Does  the  policy  of  the  preemp- 
tion law  authorize  a  stranger  to  thrust  these  men  out  of 
their  houses,  seize  their  improvements,  and  settle  exactly 
where  they  were  settled,  and  by  these  acts  acquire  theini- 
tiatory  right  of  preemption  ?  The  generosity  by  which 
congress  gave  the  settler  the  right  of  preemption  was  not 
intended  to  give  him  the  benefit  of  another  man's  labor, 
and  authorize  him  to  turn  that  man  and  his  family  out  of 
their  home.    It  did  not  propose  to  give  its  bounty  to  set- 


LAURENDEAU  v.  FUGELLI.  563 

Jan.  1889.]  Opinion  of  tiie  Court— Allyn,  J. 

tlements  obtained  by  violence  at  the  expense  of  others. 
The  right  to  make  a  settlement  was  to  be  exercised  on  un- 
settled land ;  to  make  improvementson  unimproved  land. 
To  erect  a  dwelling-house  did  not  mean  to  seize  some  other 
man's  dwelling.  It  had  reference  to  vacant  land,  to  unim- 
proved land;  and  it  would  have  shocked  the  moral  sense  of 
the  men  who  passed  these  laws,  if  they  had  supposed  that 
thej'  had  extended  an  invitation  to  the  pioneer  population 
to  acquire  inchoate  rights  to  the  public  lands  by  trespass, 
by  violence,  by  robbery,  by  acts  leading  to  homicides,  and 
other  crimes  of  less  moral  turpitude."  We  quoted  largely 
from  Justice  Miller,  as  that  case  is  a  clear  precedent  for 
this,  and  also  because  it  is  based  on  a  similar  state  of  facts. 
The  powerful  and  convincing  reasoning  of  the  learned  jus- 
tice, breathing  as  it  does  a  just  indignation  against  outrage 
and  oppression,  thoroughly  commends  itself  to  us,  and,  as 
concluded  in  that  case,  so  in  this.  It  follows  that  the  de- 
fendant could  not  have  made  any  lawful  entry  on  the  land 
where  the  hay  was  cut.  No  law  exists  which  gave  him  any 
right  to  such  entry.  He  was  a  naked  trespasser,  making 
an  unwarranted  entry  upon  the  inclosure  of  another ;  an 
inclosure  and  occupation  of  years,  upon  which  time,  labor, 
and  money  had  been  expended.  In  such  wrongful  attempt 
to  seize  the  fruits  of  another  man's  labors  there  could  be  no 
boim  fide  claim  of  right  whatever.  The  action  of  the  court 
below  in  granting  a  nonsuit  to  the  defendant  was  error,  and 
the  judgment  must  therefore  be  reversed. 

Burke,  C.  J.,  and  Langford,  J.,  concur. 


564  JOHNSON  V.  LEONHARD. 


Opinion  of  tlie  Court— Lanqford,  J.  [1  Wash. 


/ 


1    564 
15    336 


[No.  685.    Decided  January  31, 1889.] 

^  fia»  Thomas  Johnson  v.  Fred  Leonhard. 


PUBLIC    LANDS— ENTRY    ON     COAL    LANDS— PUBLIC    POLICY — PLEAD- 
INGS—CURED BY   VERDICT. 

When  a  person  has  entered  as  much  coal  land  as  the  statutes  of 
the  United  States  permit,  a  contract  whereby  another  person  is  to 
enter  additional  coal  land,  obtain  the  title,  and  then  convey  it  to  the 
first,  is  contrary  to  public  policy. 

After  verdict,  when  no  motion  has  been  made  to  make  more 
definite  and  certain,  the  pleadings  will  be  liberally  construed  to 
sustain  the  judgment. 

Ei^or  to  District  Courty  Kittitas  County. 

ReaviSj  Mires  &  Graves^  for  plaintiff  in  error. 

E.  P.  Cadwell,  and  Pmyn  &  Ready,  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Langford,  J. — This  is  a  case  wherein  the  plaintiff  in 
error,  Thomas  Johnson,  brought  an  action  in  the  district 
court  against  Fred  Leonhard  for  $4,000  for  the  breach  of 
a  certain  contract  to  convey  the  title  to  certain  coal  land. 
The  answer  set  up  that  said  contract  was  one  link  in  the 
chain  whereby  a  conspiracy  was  effected  that  one  Imbrie 
should  in  his  own  name  enter  certain  coal  lands,  and  ob- 
tain title  thereto  as  the  agent,  and  for  the  use  and  benefit, 
of  a  corporation  named  the  "  Northern  Pacific  Coal  Com- 
pany," the  said  company  at  the  time  having  entered  in  its 
own  name,  and  holding  more  coal  land  than  the  statutes 
of  the  United  States  permitted  it  to  enter  or  hold;  and,  in 
order  to  procure  more  land  than  the  statutes  permitted  the 
company  to  enter  and  hold  in  its  own  name,  this  contract 
was  made  so  that  the  company,  though  the  actual  person 
for  whom  the  entry  was  to  be  made,  should  make  the  entry 
in  the  name  of  another,  that  the  same  might  be  held  and 
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owned  for  the  sole  use  and  benefit  of  the  company.  Upon 
these  issues  the  jury  found  a  verdict  for  the  defendant, 
judgment  was  entered  thereon,  and  plaintiff  assigned  error. 

No  evidence  or  instructions  are  brought  to  this  court,  so 
the  sole  question  before  this  court  is, whether  the  pleadings 
will  support  the  verdict  and  judgment.  The  jury  found 
specially  and  generally  as  follows:  "Did  the  plaintiff,  at 
any  time  before  the  1st  day  of  May,  1887,  inform  defend- 
ant that  he  was  ready  to  pay  the  contract  price  of  the  land 
described  in  the  contract  sued  on  and  to  receive  deed  to  the 
same,  and  did  defendant  then  notify  plaintiff  that  he  con- 
sidered said  contract  void  and  that  he  would  not  carry  out 
the  same?  Yes.  At  the  time  the  contract  suq^  on  was 
made,  was  the  land,  the  subject  of  said  contract,  public  lands 
of  the  United  States?  It  was.  Was  said  land  coal  land? 
Yes.  Did  one  James  Imbrie  have  a  coal-land  filing  on  said 
land?  Yes.  In  making  the  contract  sued  on,  was  the 
plaintiff  acting  for  himself  or  as  the  agent  of  the  Northern 
Pacific  Coal  Company?  We  find  that  he  was  acting  as 
agent  for  Logan  M.  Bullitt,  of  the  Northern  Pacific  Coal 
Company.  If  you  answer  that  plaintiff  was  acting  as  agent 
for  the  Northern  Pacific  Coal  Company,  was  said  contract 
a  part  of  a  scheme  known  to  and  concurred  in  by  plaintiff 
and  defendant  to  induce  James  Imbrie  to  enter  said  land 
for  the  benefit  of  the  said  Northern  Pacific  Coal  Company? 
Yes."  The  jury  also  found  a  general  verdict  for  the 
defendant. 

The  plaintiff  in  error  claims  that  the  special  findings 
conflict  with  the  general  findings.  We  find  there  is  no  such 
conflict.  The  answer  is  somewhat  indefinite,  but  after  ver- 
dict, when  no  motion  has  been  made  to  make  more  definite 
and  certain,  the  pleadings  will  be  liberally  construed  to 
sustain  the  judgment.  The  plaintiff  in  error  insists  that  it 
is  not  contrary  to  public  policy  for  one  in  possession  with 
right  to  enter  to  sell  such  right  to  another,  so  that  the  other 
may  enter  the  land  in  his  own  name.    This  may  be  con- 
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ceded,  but  the  contract  in  this  case  is  not  to  that  effect,  but 
the  allegation  is  that  the  fee  obtained  in  Imbrie's  name  is 
to  be  obtained  for,  and  for  the  benefit  of,  the  Northern  Pa- 
cific Coal  Company.  The  statutes  of  the  United  States 
limit  the  amount  of  land  which  any  person  or  company 
may  enter  or  hold.  The  Northern  Pacific  Coal  Company, 
having  exhausted  their  right,  could  not  acquire  more. 
Such  contracts  are  against  public  policy,  not  because  they 
are  for  the  purchase  of  a  right  to  enter  coal  lands,  but  be- 
cause they  attempt  to,  in  fact,  enter  land  which  the  statutes 
prohibit  them  from  entering  or  holding,while  they  conceal 
the  illegal  design  under  the  name  of  another. 

The  pleadings  sustain  the  verdict,  and  the  verdict  sus- 
tains the  judgment.    Let  the  judgment  be  afl&rmed. 

Burke,  C.  J.,  and  Allyn,  J.,  concur. 
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George  Splawn,  C.  A.  Splawn,  and  F.  M.  Thorpe, 
Executors  of  the  will  of  Margaret  Thorpe,  deceased,  v.  The 
Tenem  Ditch  Company. 

IBRIGATION— APPROPRIATION  OP  WATER  — RI6HTS  OP  PATENTEE  — 
CUSTOM  — ASSIGNMENT  OF  RIGHT  TO  CORPORATION  —  ENFORCE- 
MENT. 

The  prior  appropriator  of  the  flow  of  any  water  over  the  pubUc 
lands  of  the  United  States  has,  by  a  local  custom  which  is  recog- 
nized by  the  United  States,  a  vested  right  therein,  which  cannot  be 
defeated  by  one  who,  having  consented  to  such  appropriation,  subse- 
quently files  a  homestead  entry  and  obtains  a  patent  for  the  land. 

Conceding  that  the  statutes  of  Washington  Territory  of  1878  do 
not  extend  the  right  to  appropriate  water  to  any  except  land  own- 
ers, they  are  not  intended  to  restrict  the  right  of  prior  appropriation 
as  it  existed  by  the  local  customs  and  under  decisions  of  the  courts, 
by  which  it  was  immaterial  whether  the  appropriator  was  a  land 
owner  or  not. 
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Where  proprietors  ofaditoh  have  transferred  the  rifi^ht  to  control 
the  water  for  their  individual  use  to  a  corporation  created  for  and 
engaged  in  the  business  of  farming  and  irrigation,  the  cori>oration 
ia  a  trustee  of  an  express  trust,  and  may  sue  as  such  to  enforce  the 
rights  of  such  proprietors  to  the  water  appropriated. 

Appeal  from  District  Court,  Kittitas  Cotmty. 

Burke  &  Holler,  and  Richard  Oowan,  for  appellants. 
D.  Gaby  J  and  Turner,  Forster  &  Turner,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Langford,  J. — This  is  a  case  where  the  beneficiaries  of 
the  plaintiff  claim  to  have  appropriated  two-thirds  of  the 
waters  of  Tenem  creek  in  1873.  The  property  is  situated 
in  Yakima  county,  Wash.  T.  The  neighborhood  where  the 
ditch  is  said  to  have  been  located  and  the  water  appropri- 
ated consisted,  at  the  time  of  the  commencement  of  the 
ditch,  of  no  more  than  eight  or  nine  persons.  The  land  was 
unsurveyed  land  of  the  United  States.  All  of  these  parties 
in  the  neighborhood, except  Thorpe  and  Hale, composed  a 
company  for  the  purpose  of  appropriating  the  water,  partly 
for  the  benefit  of  the  land  already  taken  by  one  or  two  of 
its  members,  and  partly  for  the  purpose  of  being  used  at 
somie  future  time  by  other  settlers  locating  upon  the  land 
which  was  to  be  watered  by  the  ditch.  The  defendant 
Thorpe  did  not  become  a  member  of  the  company,  but 
claimed  land  below  where  the  ditch  tapped  the  creek.  He 
was  fully  aware  of  the  formation  of  the  company,  and  its 
purposes,  and  made  no  objection  whatsoever  to  the  parties 
taking  the  water  as  the  ditch  and  the  survey  indicated. 
Afterwards,  in  1874,  when  the  ditch  company  attempted  to 
dig  the  ditch  across  Thorpe's  land,  he  objected  to  their 
digging  the  ditch  at  that  particular  place  on  his  land,  but 
consented  to  their  digging  it  at  someother  place.  The  com- 
pany thereupon  had  a  consultation  with  Thorpe  and  his 
wife  as  to  digging  the  ditch  at  the  place  where  Thorpe 
objected  to  having  it  dug,  and  finally  Thorpe  signed  an 
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agreement  of  arbitration;  his  wife  being  present  and  con- 
senting thereto.  The  head  gate  and  the  part  of  the  ditch 
constructed  was  sufficient  to  take  two-thirds  of  the  water  of 
Tenem  creek  into  the  ditch,  and  the  survey  showed  that  it 
was  the  intention  of  the  parties  to  continue  the  ditch  at 
that  size — enough  to  draw  off  that  amount  of  water.  The 
company  continued  work  on  the  ditch  until  it  was  com- 
pleted, in  1875,  and  after  it  was  completed  appear  to  have 
taken  all  of  the  water  in  the  dry  season  into  the  ditch, 
leaving  Thorpe  and  the  other  parties  without  any  water 
whatsoever.  Thereupon  Thorpe  dug  another  ditch,  tap- 
ping the  creek  above  the  mouth  of  the  plaintiff's  ditch, 
whereby  he  drew  off  nearly  if  not  all  of  the  water  of  the 
creek,  diverting  it  from  the  plaintiff's  ditch;  whereupon 
the  plaintiff  brought  suit  for  damages  and  injunction,  and 
the  court  adjudicated  that  the  ditch  company  was  entitled 
to  two-thirds  of  the  water,  and  defendants  Thorpe  and 
Hale  to  one-third. 

Thorpe  was  a  person  who  had  the  qualifications  which 
would  entitle  him,  when  the  lands  became  subject  thereto, 
to  make  a  homestead  entry  of  the  land,  but  he  had  made 
no  actual  appropriation  of  the  water  except  by  a  number 
of  ditches  which  were  indefinite  in  size  and  extent,  but 
Avhich  were  sufficient,  when  filled,  to  use  all  the  water  in 
the  dry  season  out  of  the  creek;  but  these  ditches,  so  con- 
structed, were  made  after  the  plaintiff's  appropriation  in 
1873.  The  land  was  surveyed  in  1873,  and  Thorpe  made 
a  homestead  entry  or  filing  in  1874.  The  plaintifl'  claims, 
according  to  the  local  custom  of  the  country  and  the  decis- 
ions of  courts  and  the  act  of  1873  of  the  legislature  of 
Washington  Territory,  it  was  the  first  appropriator;  that 
the  first  appropriator  of  water  upon  the  public  lands  of  the 
United  States  obtains  a  vested  right  to  the  water  so  appro- 
priated; and  that  no  subsequent  entry  of  the  land  could 
divest  this  vested  right.  The  defendant  claims  that,  by 
virtue  of  his  settlement  upon  the  unsurveyed  public  lands 
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with  intent  to  take  them  as  a  homestead,  the  inchoate  and 
equitable  title  was  vested  in  him  to  that  land,  and,  as  an 
incident  thereto,  the  natural  flow  of  the  stream  over  it.  It 
is  the  opinion  of  the  court  that  the  prior  appropriator  of 
the  flow  of  any  water  over  the  public  lands  of  the  United 
States  has  a  vested  right  therein ;  that,  so  far  as  the  right 
of  prior  appropriation  exists,  it  exists  by  virtue  of  the 
laws  of  the  United  States  and  the  proprietorship  of  the 
United  States;  that  the  local  custom  itself  forms  a  law 
which  is  recognized  by  the  United  States  as  giving  the 
right  to  the  first  appropriator,  and  that,  so  long  as  these 
laws  of  the  United  States  control  the  public  lands,  this 
right  of  prior  appropriation  exists  as  the  law  of  the  land ; 
that,  when  the  United  States  loses  control  over  the  land, 
and  the  control  thereof  is  left  to  the  states  or  territories, 
then  the  right  of  prior  appropriation,  under  the  laws  of  the 
United  States,  ceases,  and  not  till  then.  This  rule  would 
cause  the  right  of  appropriation  to  exist  as  against  Thorpe 
and  Hale  until  they  obtained  a  title  to  the  land  and  a  vested 
rightfrom  the  iJnited  States  which  could  be  held  independ- 
ent of  the  proprietorship  of  the  United  States.  In  other 
words,  it  existed  until  the  United  States  had  made  a  primary 
disposal  of  the  soil .  The  govern  ment  of  the  United  States 
never  made  primary  disposal  of  this  soil  to  Thorpe  or  Hale 
until  long  after  the  appropriation  of  the  water  by  the  ditch 
company.  The  government  of  the  United  States  cannot 
be  said  to  have  disposed  of  land  under  the  preemption  law 
until  final  proofandpayment,and  not  under  the  homestead 
law  until  final  proof  of  the  homesteader,  which  entitles  him 
to  a  patent.  The  defendant  claims  that  having  obtained  a 
patent  to  the  land  in  1880,  by  virtue  thereof  the  title  to 
the  land  gives  him  the  right  to  the  natural  flow  of  the 
water  thereon  from  his  time  of  filing,  notwithstanding  the 
water  had  been  previously  appropriated  by  others  with  his 
consent.  The  doctrine  of  relation  is  a  fiction  of  law  which 
is  applied  for  the  purpose  of  the  furtherance  of  justice,  but 
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never  is  invoked  and  enforced  for  the  purpose  or  to  the 
efiFect  of  violating  private  agreement  or  to  work  injustice 
to  others.  The  right  of  prior  appropriation  is  said  to  be  a 
vested  right,  and  certainly  the  agreement  of  all  the  neigh- 
bors that  water  can  be  and  is  appropriated  by  the  first  set- 
tlers of  that  locality  in  a  certain  way  is  such  a  custom  as 
the  act  of  congress  of  1866  designates  as  vesting  a  right. 
Local  customs  of  appropriating  water  may  be  established 
by  miners*  meetings,  or  by  common  agreement  of  all  the 
people  in  the  locality,  which  latter  was  its  manner  of  adop- 
tion in  this  case,  and  the  defendant  cannot  claim  that  the 
doctrine  of  relation  shall  be  given  effect  against  this  local 
custom, to  which  they  agreed  in  common  with  all  thepeo- 
ple  then  in  that  locality.  These  principles,  when  applied 
to  this  case,  sustain  the  decision  of  the  district  court  as  to 
all  the  defendants  and  all  the  intervenors,  for  the  other  de- 
fendants and  the  intervenors  are  later  in  the  initiation  of 
their  rights  than  the  defendant  Thorpe.  Indeed,  many,  if 
not  all,  of  the  intervenors  fail  to  show  any  actual  appro- 
priation or  riparian  proprietorship. 

It  has  been  claimed  that  the  statutes  of  the  Territory  of 
Washington  of  1873  do  not  extend  the  right  to  appropri- 
ate water  to  any  except  land  owners.  If  this  were  true, 
such  act  of  the  territorial  assembly  could  not  restrict  the 
right  of  prior  appropriation  as  it  existed  by  the  local  laws 
and  customs  and  the  decisions  of  the  courts,  and  certainly 
the  legislature  did  not  intend  to  limit  or  destroy  those 
rights.  The  local  laws  and  customs  extended  the  right 
not  only  to  proprietors  of  mines  and  land,  but  to  any  oth- 
ers who,  for  the  purpose  of  any  sort  of  business  or  trade, 
or  even  the  sale  of  water,  actually  made  the  appropriation. 
If  this  be  true,  it  is  entirely  immaterial  whether  the  mem- 
bers of  the  company  or  the  company  itself  were  the  pro- 
prietors of  the  land. 

The  defendant  also  objects  to  the  plaintiff  recovering  in 
this  instance  for  the  want  of  corporate  power  to  bring  suit 
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— First,  because  the  corporation  is  not  authorized  to  hold 
lands;  and,  secondy  because  the  members  of  the  ditch  com- 
pany have  not  conveyed  title  to  the  corporation  by  regu- 
larly executed  deeds.  It  appears  that  the  original  company 
which  appropriated  this  water  wasnot  at  first  incorporated. 
All  held  a  common  interest  in  the  ditch,  which  each  was  to 
use  for  his  individual  farm.  The  use  of  the  water  was  in- 
dividual, though  the  taking  and  appropriation  were  joint. 
A  corporation  could  be  formed  under  the  act  to  provide  for 
the  formation  of  corporations.  St.  1873,  §  1,  p.  398.  This 
power  to  incorporate  was  not  limited  by  the  statute  of  the 
same  session  on  page  520,  §  1.  A  corporation  could  exist 
under  the  first  cited  act,  and  could  own  or  use  land  for  any 
purposes  mentioned  therein,  one  of  which  is  farming  pur- 
poses. A  corporation  thus  existing  could  exist  for  farming 
purposes.  This  corporation  existed  for  farming  purposes 
by  any  fair  construction  of  that  term.  Until  this  land  was 
transferred  to  them  they  would  not  have  the  title  to  the 
land  merely  because  the  stockholders  were  proprietors,  but 
they  could  exist  for  the  purpose  of  farming,  although  they 
did  not  own  the  land ;  and  farming  included  the  power  to 
irrigate.  Then  the  original  organization  was  valid  for  the 
purposes  of  farming  and  irrigation.  The  right  of  the  orig- 
inal proprietors  is  quite  another  question,  but  it  is  not 
claimed  here  that  the  corporation  made  any  prior  appro- 
priation whatsoever,  but  that  it  simply  holds  by  virtue  of 
the  transfer  to  the  company  of  the  power  to  control  the 
water  by  the  individuals  of  the  company  who  had  previ- 
ously acquired  the  right.  Before  this  action  was  brought, 
the  individuals  who  were  the  proprietors  of  the  land  incor- 
porated themselves  formally,  and  in  a  written  instrument 
transferred  the  right  to  control  the  water  for  their  individ- 
ual use  to  the  corporation.  This  certainty  would  make  the 
corporation  a  trustee  of  an  express  trust,  and  the  transfer 
of  the  control  and  the  ditch  in  actual  possession  of  that 
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corporation  would  be  sufficient  to  create  a  title  by  which 
the  corporation  could  sue  as  trustees  of  an  express  trust. 

As  the  briefs  of  the  respective  parties  refer  to  the  au- 
thorities which  have  been  examined,  it  is  not  deemed  nec- 
essary to  cite  them  in  this  opinion.  The  opinion  is  the 
result  of  the  authorities  so  cited. 

Allyn,  J.,  concurs. 
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PROVEMENT   COMPANY. 

WATER- COURSES  —  APPROPRIATION  —  ESTOPPEL  —  PUBLIC    LANDS. 

Water-courses  on  the  public  lands  of  the  United  States  are  sab- 
jei't  to  appropriation  by  use  in  accordance  with  local  customs  and 
laws ;  and  vested  rights  so  acquired  can  not  be  divested  by  relation 
back  of  a  patent  granted  to  one  who  had  preempted  the  land 
through  which  the  water-course  passes,  and  who  did  not  make  final 
proof  until  after  such  appropriation  had  been  made. 

One  who  is  present  and  aids  in  the  appropriation  of  a  water- 
course, and  afterwards  sells  his  interest  in  the  water-rights  so  ac* 
quired,  is  estopped  from  asserting  any  claim  to  such  water-rights 
under  a  patent  afterwards  obtained  by  him  as  a  preemptor  of  the 
land  through  which  the  water-course  passes. 

Appeal  from  District  Court,  Garfield  County. 

Action  by  the  Pomeroy  Improvement  Company  against 
Townsen  T.  Ellis  and  Martha  E.  Ellis.  Judgment  for 
plaintiff,  and  defendants  appeal. 

W.  A.  George,  for  appellants. 

M.  F.  Gose,  Elmon  Scott,  and  Allen  &  Crowley,  for  ap- 
pellee. 
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The  opinion  of  the  court  was  delivered  by 

Allyn,  J. — Appellants  insist  that  this  is  a  suit  to  quiet 
title  to  a  certain  water-right  and  right-of-way  for  a  water 
ditch  across  the  north  half  of  the  soulh  half  of  section  32, 
township  10,  north  of  range  42  east,  in  Garfield  county,  and 
that,  possession  not  being  unqualifiedly  asserted,  the  action 
must  abate.  In  this  action  an  injunction  is  also  prayed  to 
restrain  the  defendants  (appellants)  from  obstructing  or  in- 
terfering with  plaintiff  in  the  full  use  and  enjoyment  of 
such  ditch  and  water-right  claimed  by  plaintiff,  and  from 
interfering  with  plaintiff  and  its  agents  from  going  upon 
the  right-of-way,  and  repairing  such  ditch,  etc.,  and  for 
further  relief.  The  findings  of  the  court  below  were  all 
favorable  to  plaintiff,  from  which  the  defendants  appeal. 
The  action,  while  partaking  somewhat  of  the  character  of 
one  to  quiet  title,  is  merely  an  ordinary  application  ad- 
dressed to  a  court  of  equity  to  prevent,  by  injunction,  con- 
tinuous wrongs  in  the  nature  of  nuisances,  and  interference 
with  the  vested  rights  of  another.  It  appears  that  in  the 
spring  of  1878  the  land  above  referred  to  was  public  and 
unoccupied  lands  of  the  United  States.  On  May  28,  of 
the  same  year,  Ellis  filed  upon  this  land,  and  began  a  build- 
ing, and  shortly  thereafter  took  up  his  residence  thereon. 
He  made  final  proof  on  April  3, 1880.  Patent  was  is- 
sued to  him  November  10, 1882.  The  patent  has  the  usual 
exemption  of  "vested  and  accrued  water-rights  and  rights 
to  ditches  and  reservoirs  used  in  connection  therewith,  as 
recognized  by  local  customs, laws,  decisions," etc.,  provided 
for  in  act  of  congress  July  16,  1886.  Defendant  BHis, 
with  Ritter  and  Steen,  in  1878  organized  a  company  or 
partnership  in  a  planing-mill,etc.,  to  be  located  near  Pom- 
eroy.  The  water-power  for  same,  by  which  it  was  to  be 
operated,  was  to  be  taken  from  Pataha  creek,  which  runs 
through  a  corner  of  this  land,  thence  to  be  carried  by  ditch 
across  said  land,  and  they  thereupon  ordered  machinery  for 
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said  mill,  built  a  ditch  across  said  lands  from  Pataha  creek 
to  the  mill-site,  and  also  a  dam  in  Pataha  creek  to  turn  the 
water  into  said  ditch,  at  an  expense  of  about  $300.  Ellis, 
appellant,  was  an  active  agent  in  selecting  the  mill-site,  ar- 
ranging the  course  of  the  ditch,  water-right,  etc.,  and  about 
this  time  was  making  his  own  preemption,  as  above  stated. 
In  August,  1878,  Ellis  joined  Ritter  and  Steen  in  a  sale  to 
one  B.  B.  Daj%  as  trustee  for  several  others,  by  which  the 
work  done  on  the  ditch,  the  machinery  ordered,  the  tools 
purchased,  and  all  debts  incurred,  in  all  amounting  to  about 
$3,200,  were  turned  over  to  said  Day,  with  all  the  rights 
that  said  company  had  acquired  in  such  ditch,  mill-site,  etc. 
This  sale  to  Day  subsequently  results  in  the  title  which  is 
now  held  by  the  Pomeroy  Improvement  Company,  appel- 
lee, and  under  this  transfer  an  amount  of  something  like 
$4,500  was  subsequently  expended  in  all,  and  the  mill,  as 
now  constructed ,  was  completed  and  begun  operations  about 
September  10, 1878.  Later,  and  after  said  sale  to  Day, 
the  defendant  Ellis  set  up  a  claim  to  said  ditch  by  reason 
of  his  preemption,  etc.,  and  was  paid  a  price  for  such 
claim.  Again,  and  when  the  then  owners  were  completing 
the  ditch,  Ellis  gave  a  second  notice  of  a  claim  based  upon 
his  preemption,  but,  through  fear  of  possible  trouble  and 
complications  arising  about  his  patent,  not  then  issued, 
withdrew  this  claim,  and  the  work  was  completed  as  here- 
tofore stated,  Ellis  apparently  acquiescing.  There  were 
occasional  contentions  between  Ellis  and  the  company,  and 
a  protest  on  the  part  of  the  former  against  the  change  of  a 
few  rods  in  the  position  of  the  dam,  whereby  the  head  of 
the  ditch  was  moved  up  the  creek  a  short  distance,  but  no 
active  nor  material  steps  w^ere  taken  by  Ellis,  and  the  mill 
was  operated  and  run  by  said  ditch  and  water-power  from 
the  last  date  above  given,  September,  1878,  until  the  year 
1887,  when  this  suit  was  brought. 

In  the  foregoing  statement  we  have  suggested  that  this 
is  not  merely  an  action  to  quiet  title,  and  but  little  need  be 
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said  in  disposing  of  that  proposition  and  the  argument  pre- 
sented by  appellants,  based  on  the  want  of  allegation  and 
proof  of  possession  by  appellee,  to  sustain  an  action  to 
quiet  title.  However,  if  consideration  of  the  case  in  that 
particular  is  at  all  necessary,  the  statement  and  showing 
made  by  appellee  that  it  is  in  possession  and  operating  said 
mill  by  the  use  of  this  water-ditch  is  a  sufficient  showing  of 
possession  of  the  ditch  to  meet  fully  the  objection  made, 
while  the  statement  of  defendant  Ellis  of  forcibly  prevent- 
ing appellee  from  going  along  said  ditch  and  keeping  it  in 
repair,  and  using  such  water-way,  by  which  the  mill  is  ope- 
rated— if  it  has  the  right  to  use  the  same — clearly  shows 
a  condition  of  things  which,  from  their  very  nature,  a  court 
of  equity  can  alone  correct  by  injunction.  To  the  further 
contention  of  want  of  explicitness  in  the  acts  asked  to  be 
enjoined,  a  motion  at  the  proper  time  might  have  reached 
this,  but  such  objection  now  made  comes  too  late.  Neither 
do  we  consider  the  change  made  in  the  head  of  the  ditch  as 
material  or  affecting  the  results.  It  in  no  way  changed  the 
course  or  general  nature  of  the  ditch,  the  amount  or  flow 
of  water — a  slight  change  was  made  necessary  through 
washouts  at  the  head,  not  at  all  changing  the  general  re- 
sults, as  we  have  stated — nor  affecting  materially  the  rights 
of  the  parties.  If  such  taking  and  use  by  appellee  was 
right,  the  slight  change  in  the  dam  necessitated  may  prop- 
erly be  considered  as  an  incident  of  such  use,  as,  when  a 
right  is  acquired,  all  things  necessary  to  a  complete  enjoy- 
ment of  that  right  go  witli  it.  From  the  conduct  of  said 
appellant,  as  shown  in  the  above  statement  of  facts,  suffi- 
cient appears  to  justify  affirming  the  judgment  of  the  court 
below  on  the  ground  of  estoppel  alone,  viz.:  Ellis  making 
his  preemption  filing,  and,  contemporaneous  therewith,  as- 
sociating himself  with  Steen  and  Ritter  in  constructing  the 
mill  (of  which  this  water-ditch  was  as  necessary  and  essen- 
tial a  part  as  the  machinery  of  the  mill  itself),  Ellis  being, 
in  fact,  the  active  agent  of  this  company,  thereafter  selling 
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his  interest  in  the  same,  and  then  standing  passively  by  and 
tacitly  acquiescing  while  large  sums  are  being  expended 
and  valuable  rights  acquired,  to  attempt,  at  this  late  day, 
and  after  all  this,  to  claim  superior  rights  under  his  patent 
of  November,  1882  (final  proof  made  1880),  claiming  rela- 
tionship back  to  his  declaratory  statement  of  May,  1878, 
is  to  ignore  the  commonest  principles  of  equitable  estoppel. 
The  fact  that  he  files  upon  this  land,  and,  simultaneously 
therewith,  he  and  others  in  company  assert  and  appropriate 
this  water-right,  under  an  apparently  amicable  arrange- 
ment, estops  him ;  his  subsequent  sale  to  others  of  these 
rights  estops  him;  and, finally,  his  tacit  consent  to  it  all, 
by  standing  by  and  seeing  valuable  interests  accumulating 
here,  all  estop  him.     As  said  in  Kirk  v.  HamiUan,  102  U. 
S.  68, 79 ;  "  He  remained  silent  while  the  other  expended 
large  sums  in  improvement,  and,  in  effect,  disclaimed  title 
in  himself.    He  was  silent  when  good  faith  required  him 
to  put  the  other  on  guard.    He  should  not  now  be  heard 
to  say  that  that  is  not  true  which  his  conduct  had  unmis- 
takably declared  was  true,  and  upon  the  faith  of  which 
others  acted."    The  doctrine  of  relation  of  rights  back  of 
the  patent  we  will  refer  to  later.    This  doctrine  may  be  in- 
voked when  it  is  necessary  to  do  exact  justice,  but  it  will 
not  be  invoked  to  do  injustice.   As  is  said,  "The  doctrine 
of  relation  is  a  fiction  of  law  adopted  by  the  courts  solely 
for  the  purposes  of  justice."     Gibson  v.  Chouteau,  13  Wall. 
92,  101;   HiU  v.  Lenormandy  16  Pac.  Rep.  266;  Fri^ie 
V.  Whitney y  9  Wall.  187 ;  F(]Lrley  v.  Irrigatmg  Co.,  58  Cal. 
142;  Osgood  v.  Mining  Co.,  56  Cal.  571.     It  could  not  be 
invoked  to  avoid  an  equitable  estoppel  so  clearly  right 
as  here.    The  patent  issued  to  Ellis,  and  on  which  he 
relies,  excepts,  under  the  act  of  congress  of  1866,  "  water- 
rights,  ditches  and  rights-of-way  for  such,  vested  or  recog- 
nized by  local  customs,  laws,"  etc.   Appellee's  rights  were 
vested  in  it  in  1878  by  the  unquestioned  appropriation 
of  this  water,  the  building  of  the  mill,  ditch,  dam,  etc. 
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These  rights  were  fully  recognized  by  the  local  customs 
which  existed  at  that  time  of  taking  water  over  the  public 
lands,  as  here.  The  exception  in  the  patent  of  Ellis  recog- 
nizes this.  The  rights  of  appellee,  being  recognized  by 
custom,  were  excepted  from  the  patent,  and  the  appropri- 
ation of  the  water  by  appellee's  grantors  simultaneously 
with  Ellis*  filing  on  the  land ;  for  the  company  (Ellis,  Rit- 
terandSteen)  had  quite  as  much  right,  through  recognized 
custom,  to  take  the  water-right,  as  had  Ellis  to  take  the 
land.  These  two  being,  as  stated,  exercised  together,  the 
company  could  acquire  as  complete  a  right  to  the  water  as 
Ellis  did  to  the  land. 

But  in  fact  Ellis  had  no  vested  right  which  he  could  as- 
sert against  the  company's  water-right  prior  to  April  13, 
1880,  that  being  the  time  when  he  made  final  proof,  while 
they  acquired  a  vested  right  prior  to  this  (spring  of  1878), 
by  exercising  an  actual  appropriation  of  this  water.  A 
mere  entry  upon  the  public  lands  gives  no  vested  rights 
against  the  government  until  final  proof.  It  makes  a  prior 
right  of  preemption,  and  establishes  a  privilege  as  against 
other  claimants,  subject  until  final  proof,  etc.,  to  the  abso- 
lute dispossessing  power  of  congress.  9  Wall.,  p.  195. 
Land  thus  occupied  is  subject  to  the  acquisition  of  prior 
water-rights,  under  local  customs  and  appropriations.  It 
would  also  be  subject  to  such  acquisition  up  to  the  time  of 
final  proof,  when,  and  only  when,  such  privilege  becomes 
a  vested  right.  It  is  up  to  such  time,  therefore,  subject  to 
water-rights  being  acquired  therein  by  others,  unless  such 
settler  or  preemptor  promptly  exercises  his  water-right, 
and  makes  his  appropriation.  While,  therefore,  Ellis,  at 
the  time  of  filing,  might  have  also  appropriated  the  water, 
and  thus  acquired  water-rights  by  taking  steps  sufficient  to 
assert  his  claim  to  these  (if  no  prior  appropriation  had  oc- 
ourred),#the  mere  taking  up  of  the  land  did  not  work  itself 
a  prior  appropriation,  nor  even  indicate  any  purpose  so  to 
do;  but  his  not  doing  so,  on  the  contrary,  left  such  rights 
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subject  to  appropriation,  until  he  made  final  proof  and 
thereby  acquired  a  vested  right,  by  any  one  who  complied 
with  the  law  or  local  custom  in  an  appropriation  of  such 
water-right.  Appropriation,  as  herein  used,  may  be  de- 
fined as  the  intent  to  take,  accompanied  by  some  open, 
physical  demonstration  of  such  intent,  and  for  some  valu- 
able use.  It  is  proper  to  add  that  such  intent  or  demon- 
stration must  be  followed  up  with  reasonable  diligence, 
and  consummated  without  unnecessary  delay.  As  we 
have  stated,  from  the  time  of  his  filing  and  up  to  the 
time  of  final  proof  (April  30,  1880),  Ellis'  rights  were  all 
uncertain.  He  might  have  abandoned  or  failed  to  per- 
fect his  claim ;  the  government  might  have  withdrawn 
the  land  from  sale,  or  through  other  causes  he  might 
have  been  defeated;  the  government  might  have  sold  or 
granted  the  land  to  another.  Until  final  proof,  then*  he 
had  no  vested  right  and  his  patent  could  not,  therefore, 
relate  back,  under  any  circumstances,  to  his  original 
filing,  and  back  of  this  final  proof,  while  long  prior  to 
this,  by  the  actual  appropriation  in  1878,  the  company 
(of  which  he  was  one)  had  acquired  a  positive,  certain, 
and  vested  right.  Therefore,  regardless  of  Ellis'  subse- 
quent acts  and  his  estoppel,  which  we  have  first  referred 
to,  we  have  no  hesitancy  in  saying  that  on  the  principle 
alone  of  prior  appropriation  we  concur  in  holding  that 
appellee's  right  was  superior,  being  prior  in  point  of  time. 
It  is,  however,  a  satisfaction  to  know,  in  this  case,  that 
such  prior  legal  right  is  so  completely  supported  and  for- 
tified by  the  question  of  the  estoppel  of  Ellis,  through  his 
active  interest  in  said  company,  and  his  subsequent  acts, 
referred  to,  which  alone  would  be  ample  to  base  like 
results  upon.  The  decree  of  the  lower  court  should  be 
aflBirmed. 

Burke,  C.  J.,  and  Nash,  J.,  concur  in  the  result 
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[No.  609.    Decided  January  81, 1889.] 

H.  M.  McCartney,  H.  D.  Sanborn  and  L.  H.  Burton  v. 

William  Glassford. 

CONTRACTS— PART     PRRFORMANCB— ACTION     ON    CONTRACT— PliBAD- 
INO — CONSTRUCTION  OF  CONTRACT— MUTUALITY. 

Plaintiff  agreed  to  freigtit  certain  produce  to  a  certain  point  at  so 
much  per  pound,  and  defendants  agreed  to  pay  the  full  amount  of 
the  freight  charges  at  the  specified  rates  on  delivery  of  the.  shipping 
receipts.  Plaintiff  alleged  in  his  complaint  part  performance  of  the 
contract,  and  that  defendants  refused  to  permit  him  to  complete 
it,  or  to  perform  on  their  part,  and  asked  damages  for  the  breach. 
Held^  that,  there  being  no  mention  in  the  complaint  of  payment  had 
on  the  part  performed,  it  would  be  assumed  that  the  suit  was 
brought  for  that  as  well  as  for  that  unperformed,  and  hence  a  de- 
murrer was  properly  overruled.  If  any  part  of  a  complaint  is  good 
it  will  stand  against  a  general  demurrer. 

In  the  absence  of  a  fixed  time  for  the  performance  of  the  agree- 
ment, a  reasonable  time  would  be  presumed  to  have  been  intended 
by  the  parties. 

Plaintiff  having  contracted  to  carry,  and  defendants  to  pay  so 
much  per  pound,  there  was  a  corresponding  obligation  on  the  part 
of  defendants  to  furnish  the  produce  for  carrying. 

Error  to  District  Courts  Spokane  County, 

Action  by  William  Glassford  against  H.  M.  McCartney, 
H.  D.  Sanborn,  and  L.  H.  Burton,  copartners,  to  recover 
damages  for  alleged  breach  of  a  written  contract.  Plaintiff 
obtained  a  verdict  and  judgment.  Defendants  bring  error. 

GriffittSj  Moore  &  Feighan,  for  plaintiffs  in  error. 
Nashy  Kinnaird  &  Murray,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Allyn,  J. — A  contract  was  made  February  26,  1885, 
between  William  Glassford,  of  the  first  part,  and  H.  Mc- 
Cartney &  Co.,  of  the  second  part,  by  which  Glassford 
agreed  to  freight  one  hundred  tons  of  produce  to  the  Lit- 
tle Dalles,  at  the  rate  of  one  and  one-half  cents  per  pound, 
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—one-half  by  April  16,  and  the  other  half  May  20,  1885. 
The  second  party  agreed  to  pay  the  full  amount  of  the 
freight  charges,  at  above  rates,  on  delivery  of  the  ship- 
ping receipts,  duly  certified  to  as  correct  by  their  clerk. 
Upon  this  contract  the  suit  is  based,  and  it  is  made  a  part 
of  the  complaint. 

The  complaint  states:  1.  The  contract.  2.  That  later 
the  parties  mutually  agreed  that  the  dates  for  delivery 
should  be  disregarded;  otherwise  the  contract  to  remain  as 
before.  3.  "  That  under  and  pursuant  to  said  contract  the 
plaintiff  hauled  sixty-two  tons  and  three  hundred  and 
twelve  pounds  of  freight  from  Spokane  Falls  to  the  Little 
Dalles  aforesaid,  and  remained  at  all  times  willing  to  com- 
plete said  contract  upon  his  part,  and  to  haul  the  re- 
mainder of  said  one  hundred  tons.  4.  That  the  defend- 
ants, though  requested  so  to  do,  refused  to  permit  plaintiff 
to  complete  said  contract,  and  to  haul  the  balance  of  said 
one  hundred  tons,  and  refused  further  to  perform  said  con- 
tract on  their  part,  by  reason  of  which  the  plaintiff  suf- 
fered damage  in  the  sum  of  $1,133.82.  Wherefore  the 
plaintiff  prays  judgment"  for  that  sum,  with  interest  and 
costs.  To  this  a  general  demurrer  was  interposed,  which 
the  court  overruled.  The  defendant  preserved  his  ex- 
ception, and  later  a  trial  was  had  on  issue  joined.  Action 
overruling  said  demurrer  is  now  to  be  reviewed. 

The  contract,  it  will  be  observed  from  the  complaint,  was 
partly  performed.  As  no  mention  is  made  in  the  complaint 
of  payment  had  on  the  part  performed,  we  think  it  may 
quite  as  well  be  assumed  that  the  amount  for  which  this 
suit  is  pressed  is  for  that  as  well  as  for  that  unperformed. 
Of  course,  if  this  is  so,  the  demurrer  would  not  lie.  It  is 
said  a  mathematical  calculation  will  show  that  the  result  of 
the  unperformed  part,  at  the  contract  price,  compared  with 
the  aggregate  claim,  will  show  the  suit  to  be  for  the  breach. 
This  may  be  a  satisfactory  mode  for  the  defendants  to  arrive 
at  the  meaning,  but  we  take  the  plain  reading  of  the  com- 
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plaint ;  and  it  will  be  seen,  from  that  quoted  above  as  three 
and  four,  there  is  first  an  allegation  of  sixty-two  tons  and 
three  hundred  pounds  hauled ,  and  readiness  to  perform  the 
remainder,  and  a  claim,  by  reason  of  this,  of  damages.  As 
there  is  no  statement  of  anything  having  been  paid  for  the 
sixty-two  tons  hauled,  and  no  clear  allegation  that  this  suit 
is  for  the  breach  above,  it  is  quite  clear  that  the  demurrer 
was  properly  overruled ;  for,  if  any  part  of  the  complaint  is 
good,  it  must  stand.  From  what  we  have  just  said,  it  is  by 
no  means  certain  but  this  is  a  claim  for  the  part  performed, 
or  some  portion  of  it. 

The  real  contention  of  the  appellee,  however,  seems  to  be 
that  the  contract  is  wanting  in  mutuality,  binding  only  the 
appellee  to  carry  the  freight,  and  not  requiring  appellant  to 
furnish  any;  or,evenif  he  is  so  required,  that  by  the  subse- 
quent waiver  of  time,  he  is  relieved  from  any  time  for 
performance.  The  rule  that,  if  no  time  is  fixed  for  the 
performance  of  an  agreement  otherwise  regular,  a  reason- 
able time  will  be  presumed  to  have  been  intended  by  the 
parties,  we  think  settles  the  claim  of  want  of  time. 

The  remaining  question  is  whether  appellant  is  equally 
bound  by  the  contract  set  out  above.  It  is  evident  that 
the  consideration  of  appellee's  assuming  to  carry  said  pro- 
duce and  incurring  such  liability  was  the  implied  promise 
of  appellant  to  furnish  it;  and  w^e  believe  the  law  will  just 
as  clearly  and  conclusively  presume  or  imply  such  a  prom- 
ise on  his  part  as  if  it  had  been  set  out  in  express  words. 
To  take  any  other  view  of  a  contract  such  as  this  would 
permit,  in  our  judgment,  a  fraud  and  overreaching.  There 
was  a  contract  on  the  one  part  to  carry,  and  on  the  other 
a  contract  to  pay  so  much  per  pound ;  and  there  was  from 
this  just  as  clearly  a  corresponding  and  correlative  obliga- 
tion to  furnish  for  carrying. 

In  Sedgwick's  Leading  Cases  on  Damages,p.  382,isthe 
case  of  Black  v,  Woodroiv^  39  Md.  194,  which  seems  to  us 
decisive  of  this  case,  if  the  first  objection  herein  made  is  not 
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suflBcient.  It  is  there  said:  "If  the  act  to  be  done  by  the 
party  binding  himself  can  only  be  done  upon  a  correspond- 
ing act  being  done  or  allowed  by  the  other  party,  an  obliga- 
tion by  the  latter  to  do  or  allow  to  be  done  the  act  or 
things  necessary  for  the  completion  of  the  contract  will 
be  necessarily  implied,"  with  numerous  authorities  com- 
mented on  and  reviewed,  all  leading  to  the  conclusion  at 
which  we  have  arrived  herein. 

The  action  of  the  court  below  was  correct,  and  it  is 
therefore  aflSrmed. 

Burke,  C.  J.,  and  Langford,  J.,  concur. 
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12  mi      ^'  ^'  Darland,  Mary  J.  Savage,  J.  L.  Sperry  and  W.J. 
14  4^1  Furnish  v.  E.  A.  Levins  and  J.  E.  Drennan. 

CHATTEL  MORTGAGE— RECORDING — PURCHASER  WITH  NOTICE. 

The  sole  purpose  of  the  statute  of  Washinf^ton  Territory  requir- 
ing a  chattel  mortgage  to  be  recorded  is  to  give  notice  by  the  record 
to  subsequent  purchasers  or  mortgagees  of  the  property;  and  such 
subsequent  purchaser  or  mortgagee,  with  full  knowledge  of  the  first 
mortgage,  cannot  resist  its  foreclosure  on  the  ground  that  it  does 
not  properly  describe  the  mortgaged  property,  or  that  it  was  not 
recorded  at  the  proper  place  and  within  the  time  required  by  the 
statute. 

Apj)€alfroin  District  Courts  Yakima  County. 

Allen,  Whitson,  Gilliam  &  Parker yfor  appellants  Sperry 
and  Furnish ;  H,  J,  Sidvely,  for  appellants  Darland  and 
Savage. 

R.  0.  Dunbar,  and  Sol,  Smith,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Langford,  J. — This  is  a  case  wherein  the  plaintilBF  E.  A. 
Levins  has  sued  Drennan  and  others  for  the  foreclosure  of 
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a  certain  mortgage  on  a  flock  of  sheep ;  Drennan  being  the 
mortgagor,  and  Levins  the  mortgagee.  Drennan  makes  no 
defense,  but  J.  L.  Sperry  and  W.  J.  Furnish,  partners,  de- 
fend as  mortgagees  of  Drennan.  L.  S.  Darland  and  M.  J. 
Savage  defend  as  purchasers  of  the  sheep.  Each  of  these 
defendants,  in  their  respective  rights,  dispute  the  validity 
of  the  mortgage  from  Drennan  to  Levins  upon  the  ground 
that  the  mortgage  does  not  sufficiently  describe  the  sheep, 
and  was  not  recorded  in  the  proper  county,  and  within  the 
time  prescribed  by  law.  Levins  sold  1,275  sheep  to  Dren- 
nan. Drennan  gave  a  mortgage  back,  describing  the  sheep 
mortgaged  as  "1,275  head  of  sheep,  their  wool  and  in- 
crease," and  nothing  further.  By  agreement  between  the 
parties  the  description  was  afterwards  amended  by  adding: 
**  The  sheep  known  as  the  Levins  band  of  sheep,  branded  5, 
and  general  ear-mark,  a  slit  in  the  right  ear,  and  a  crop  off 
the  left  ear."  The  contention  is,  that  under  the  statutes  of 
this  territory  relating  to  chattel  mortgages,  said  mortgage 
is  void  for  want  of  description,  and  because  not  recorded 
in  the  county  in  which  the  sheep  were.  We  think  the 
statute  was  made  for  the  purpose  of  protecting  creditors  and 
subsequent  purchasers  and  subsequent  mortgagees  by 
giving  them  notice  by  the  records  of  the  recorder's  office. 
The  limitations  and  provisions  of  the  statute  are  all  exclu- 
sively for  that  purpose,  and  did  not  intend  to  change  the 
previous  law  as  between  the  mortgagor  and  the  mortgagee. 
The  mortgage,  without  record,orwithout  any  other  descrip- 
tion than  what  was  inserted  in  it, is  certainly  agood  mort- 
gage, so  far  as  the  mortgagor  and  the  mortgagee  are  con- 
cerned. The  mortgage  of  Sperry  &  Furnish  was  taken  with 
full  knowledge  and  agreement  that  the  prior  mortgage  of 
Levins  was  good,  and  that  it  was  held  as  a  security  for  the 
payment  of  the  purchase  price  of  the  sheep;  and  it  was 
taken  only  to  secure  Sperry  &  Furnish  out  of  the  residue 
of  the  proceeds  of  the  sheep  after  the  first  mortgage  had 
been  satisfied.    That  is  all  that  was  intended  by  Drennan 
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when  he  mortgaged  the  sheep  to  Sperry  &  Furnish,  and  all 
that  Sperry  &  Furnish  expected  to  get  was  a  lien  on  the 
residue  of  the  sheep  after  Levins'  mortgage  was  paid;  and 
hence  the  decree,  in  so  far  as  it  orders  that  the  sheep  shall 
be  sold,  and  the  proceeds  applied  to  the  payment,  first,  of 
Levins,  and  next  of  Sperry  &  Furnish,  is  strictly  in  accord- 
ance with  the  contract  of  the  parties.  After  these  two 
mortgages  had  been  executed,  Drennan  pretended  to  sell 
the  same  sheep  to  Darland  and  M.J.  Savage.  They  had 
full  knowledge  of  the  two  previous  mortgages  when  they 
pretended  to  purchase;  and  if  they  ever  paid  anything  to 
Drennan  upon  this  pretended  sale  it  was  after  they  had  full 
knowledge  of  these  two  previous  claims  or  mortgages.  In- 
deed, the  circumstances,  as  shown  by  the  evidence,  indicate 
very  strongly  that  Darland  and  Savage  never  agreed  upon 
any  particular  price  that  should  be  paid  for  the  flock  of 
sheep,  nor  how  many  were  in  the  flock  of  sheep,  and  they 
never  made  any  actual  payment  which  would  show  that 
they  purchased  the  sheep  at  all  in  good  faith.  The  decree, 
therefore,  of  the  district  court  is  affirmed. 

Burke,  C.  J.,  and  Allyn,  J.,  concur. 


[No.  617.     Decided  January  31,  1889.] 

John  Klehn  v.  The  Territory  of  Washington. 

HOMICIDE— DYING  DECLARATIONS— CHARACTER. 

When,  in  a  trial  for  murder,  the  dying  declarations  of  the  deceased 
are  offered  in  evidence,  and  a  preliminary  examination  is  made  to 
determine  whether  such  declarations  were  made  by  the  deceased  in 
view  of  speedy  death,  the  extent  of  such  preliminary  hearing  is  within 
the  discretion  of  the  trial  court,  and  reviewable  only  when  it  appears 
that  such  discretion  has  been  abused. 

Evidence  of  the  good  character  of  tlie  defendant  is  always  ad  mis- 
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sible  in  a  criminal  case;  and,  if  it  is  sufficient  to  raise  a  reasonable 
doubt  in  the  minds  of  the  Jury  as  to  the  gruilt  of  the  accused,  it  is  their 
duty  to  acquit. 

Appeal  from,  Distnct  Court,  Spokane  County, 

TumeTy  Forster  &  7}irnei%  for  appellant. 

J.  B,  Metcalfe,  Attorney  General,  and  W.  C.  Jones,  for 
The  Territory.  • 

The  opinion  of  the  court  was  delivered  by 

BvRKE,  C.  J, — John  Klehn,the  appellant,  was  indicted 
for  the  crime  of  murder  in  the  first  degree.  He  was  tried 
upon  that  indictment,  convicted  of  manslaughter,  and 
judgment  was  given  againsthim.  He  appeals  to  this  court. 
Upon  the  trial,  tlie  territory  offered  proof  of  the  dying 
declarations  of  the  deceased.  Before  admitting  this  evi- 
dence, the  court  properly  instituted  a  preliminary  exam- 
ination as  to  whether  the  alleged  declarations  were  made 
by  the  deceased  under  a  sense  of  speedy  death.  This  exam- 
ination was  not  conducted  in  the  presence  of  the  jury ;  the 
court,  on  motion  of  the  defendant,  having  previously  or- 
dered the  jury  to  retire.  The  examination  made  by  the 
court  seems  to  have  been  very  full  and  thorough,  the  testi- 
mony on  this  issue  covering  six  pages  of  the  record.  The 
witness  was  cross-examined  bv  counsel  for  defendant,  and 
the  court,  being  satisfied  that  the  declarations  were  made 
by  the  deceased  under  a  sense  of  impending  dissolution, 
ruled  that  they  should  be  admitted  in  evidence.  The  de- 
fendant thereupon  offered  "to  prove  by  other  witnesses, 
before  the  testimony  of  this  witness  sliould  go  to  the  jury, 
the  nature  of  the  wound;  that  the  intestines  were  not  cut, 
and  that  the  wound  was  not  necessarily  fatal;  that  nothing 
was  said  on  the  part  of  the  attendants  or  physicians  that 
would  give  rise  to  the  belief  in  the  mind  of  the  deceased 
that  he  was  going  to  die,  but,  on  the  contrary,  expressions 
were  indulged  in  by  his  physicians  that  he  would  recover, 
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and  that  he  expressed  the  belief  that  he  might  possibly 
recover."  The  court  refused  to  hear  this  testimony,  and 
appellant  insists  that  this  refusal  was  error.  When  the 
admissibility  of  dying  declarations  is  brought  in  question, 
it  is  the  duty  of  the  court  to  determine,  as  a  preliminary 
issue,  whether  the  alleged  declarations  were  made  by  the 
deceased  in  view  of  speedy  death.  The  extent  of  such  pre- 
liminary examination  is  a  matter  within  the  judicial  dis- 
cretion,and  reviewable  here  only  when  it  appears  that  such 
discretion  has  been  abused.  There  was  no  abuse  of  discre- 
tion in  this  case.  The  trial  court  seems  to  have  conducted 
this  preliminary  inquiry  properly,  and  with  a  tender  con- 
sideration for  the  rights  of  the  defendant.  The  court  had  a 
right,  in  the  exercise  of  a  sound  judicial  discretion,  to  say 
how  far  the  examination  should  extend,  "in  order  to  ascer- 
tain with  accuracv  and  reasonable  certaintv  the  mental 
condition  and  belief  of  the  declarant."  Peoplev.  SmithylOii 
N.  Y.  491  (10  N.  E.  Rep.  873.)  It  may  be  added  here  that 
subsequently  the  defendant  introduced  on  his  own  behalf 
evidence  of  the  dying  declarations  of  the  deceased. 

The  second  assignment  of  error  relates  to  the  refusal  of 
the  court  to  give  the  instructions  asked  for  by  the  defend- 
ant, on  the  rightof  a  personin  defendant's  situation,  at  the 
time  of  the  killing,  to  act  on  appearances  as  they  presented 
themselves  to  him.  We  think  the  charge  of  the  court  fully 
covered  this  point,  and  was  in  fact  more  favorable  to  the 
accused  than  the  instructions  asked  for  bv  his  own  counsel, 
and  refused  by  the  court.  Upon  the  trial  evidence  was 
given  as  to  the  defendant's  good  character,  and  the  instruc- 
tions given  by  the  court  to  the  jury  on  that  subject,  and 
the  refusal  of  the  court  to  give  the  instructions  asked  for 
by  the  defendant,  are  assigned  here  as  error.  Evidence  of 
the  good  character  of  the  defendant  is  always  admissible 
in  a  criminal  case,  and  the  correct  rule  as  to  the  weight  to 
be  attached  to  this  class  of  evidence  was  laid  down  by  the 
supreme  court  of  Iowa  in  the  case  of  State  v.  Norihrup,  48 
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Iowa,  583,  where  the  court  says :  "  Good  character,  like  all 
other  facts  in  the  case,  should  be  considered  by  the  jury, 
and  if  therefrom  a  reasonable  doubt  is  generated  in  the  . 
mind  of  the  jury  as  to  the  guilt  of  the  accused,  it  is  their 
duty  to  acquit."  Com,  v.  Leonard^  140  Mass.  473  (4  N. 
E.  Rep.  96).  The  charge  of  the  court  to  the  jury  in  this 
case  comes  within  the  rule.  It  is  true  that  in  the  hurry 
of  the  trial  the  court  may  not  have  used  the  most  apt  and 
felicitous  words  in  which  to  state  the  law  on  this  subject, 
but,  upon  any  fair  construction  of  the  whole  charge,  it 
must  appear  that  the  law  was  given  correctly.  Indeed, 
the  charge  of  the  court  throughout  was  most  strongly  in 
favor  of  the  defendant, — far  more  favorable  to  him  than 
the  instructions  asked  for  by  his  own  able  counsel.  There 
certainly  was  nothing  in  the  charge,  from  beginning  to  end, 
to  which  the  defendant  could  properly  except.  The  excep- 
tions to  the  refusal  of  the  court  to  grant  a  continuance 
and  to  grant  a  new  trial  are  not  well  taken.  The  showing 
in  each  case  falls  short  of  the  requirements  of  the  law,  and 
the  court  properly  denied  both  motions.  We  find  no  error 
in  the  record,  and  the  judgment  of  the  court  below  will 
therefore  be  affirmed. 


Allyn  and  Nash,  JJ.,  concur. 


[No.  582.    Decided  March  6, 1889.] 

S.  R.  Geddis  v.  George  W.  Parrish. 

WATER   RIGHTS— APPROPRIATION— PUBLIC   LANDS. 

To  maintain  a  water-coarse  the  water  must  usually  flow  therein 
in  a  certain  direction,  and  in  a  regular  channel,  having  banks.  The 
stream  must  have  a  substantial  existence,  but  the  fact  that  its  source 
is  a  flowing  spring  does  not  change  its  nature,  or  exempt  the  water 
from  appropriation. 
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Where  one  haa  appropriated  the  watera  of  a  stream  flowing  acroaa 
public  lands,  by  erecting  on  his  own  land  a  ditch,  one  acquiring  title 
from  the  United  States  takes  subject  to  such  appropriation,  and  he 
cannot,  by  obstructions  on  his  own  land,  divert  the  water  from  the 
ditch  of  the  prior  appropriator.  ^ 

The  fact  that  the  owner  of  the  lower  land  acquired  title  through 
purchase  of  possessory  rights  merely,  and  not  by  deed,  does  not  affect 
his  title  to  the  water- rights,  as  they  passed  as  appurtenant  to  the  land, 
a  complete  title  to  which  was  obtained  through  the  sale  and  possession 
thereunder  of  the  possessory  rights. 

Appeal  from  District  Court,  Kittitas  County. 

Action  bj'  George  W.  Parrish  against  S.  R.  Geddis  to 
enjoin  the  obstruction  of  an  irrigating  ditch.  Judgment 
for  plaintiff,  and  defendant  appeals. 

Allen,  Whitson  &  Gilliam,  and  A,  Mires,  for  appellant. 
Daniel  Gaby,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Allyn,  J. — Parrish,  appellee,  seeks  to  establish  his  title 
to  an  irrigating  ditch  having  its  flow  from  a  spring  upon 
the  land  of  appellant,  and  across  which  it  flows  to  the  prop- 
erty and  ditch  of  appellee  (plaintiff*).  Appellant  contends 
that  the  original  flow  from  this  spring  was  slight,  and  at 
times  scarcely  at  all,  and  the  flow,  now  large  and  valuable, 
is  from  the  seepage  of  irrigation  above;  that  the  spring  is 
not  a  flowing  one;  and  also  denies  prior  appropriation  to 
appellant*s  title.  The  evidence  of  a  large  number  of  wit- 
nesses, who  testified  to  knowledge  during  the  last  ten  to 
seventeen  years  of  this  particular  locality,  satisfies  us  that 
there  was  a  flowing  spring,  from  which  a  natural  water- 
course of  considerable  size  had  its  origin,  which  this  evi- 
dence traces  in  its  course  for  more  than  a  mile,  and  was, 
to  some  extent  at  least,  known  by  the  name  of  "  Indian 
creek."  It  is  also  reasonablv  clear  that  Johnson,  who  sold 
to  Mehan  and  Mehan  to  Parrish,  settled  upon  this  land  now 
owned  by  Parrish  in  1876,and  shortly  thereafter,in  the  same 
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year,  appropriated  the  stream  referred  to  for  the  use  of  his 
stock,  and  irrigating  in  a  small  way  his  land.  It  also  ap- 
pears that  appellant  derives  title  from  one  Schleif,  who 
entered  the  land  upon  which  the  spring  is  situated  Jan- 
uary 7,  1877,  and  the  following  year  secured  a  patent. 
Schleif  sold  to  appellant  the  same  year. 

For  the  purpose  of  this  case,  we  may  consider  as  estab- 
lished that  in  the  spring  of  1876,  appellee,  through  his 
grantors,  appropriated  the  water  then  flowing  from  and 
across  public  land  of  the  United  States  by  causing  it  to  take 
a  different  channel,  a  ditch  across  this  land,  which  the  ap- 
pellant later  settled  upon,  and  since  acquired  title,  and  that 
this  flow  of  water  continued  until  obstructed  by  defendant, 
in  May,  1884.  The  appellant,  having  subsequently  ac- 
quired title  to  such  public  lands  through  his  grantor,  sub- 
sequent, in  point  of  time,  to  appellee's  grantors,  in  May, 
1884,  by  a  dam  upon  his  own  land,  so  obstructed  and 
changed  the  course  of  this  water  that  it  fails  to  flow  over 
the  land  of  appellee  at  all,  and  causes  him  to  lose  the  entire 
use  of  same.  To  maintain  the  right  to  a  water-course,  it 
must  appear  that  the  water  usually  flows  therein  in  a  cer- 
tain direction,  and  in  a  regular  channel  with  banks  and 
sides.  It  may  not  flow  continuously,  and  it  may  at  times 
be  dry.  It  must  have,  however,  a  substantial  existence. 
That  such  a  stream  or  water-course  may  have  its  head  or 
source  from  a  flowing  spring,  as  we  find  in  this  case,  in  no 
way  changes  its  nature.  The  water  from  such  spring  is 
the  subject  of  appropriation  as  certainly  as  the  water  of  a 
river.  Ang.  Water-Courses,  138,  149;  Gould,  Waters,  g 
285.  That  one  may  lawfully  appropriate  a  stream  of  water 
flowing  upon  or  across  the  public  lands  of  the  United  States 
and  divert  it  to  his  own  use,  acquiring  thereby  a  vested  right 
in  such  stream  which  a  subsequent  grantee  of  such  public 
lands  of  the  United  States  cannot  materially  interfere  with 
or  destroy,  we  think  indisputable,  and  have  endeavored  to 
plainly  pronounce  as  a  precedent  in  Ellis  i\  Improvement 
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Co.,  ante,  p.  572,  the  general  principles  of  which  may  well 
be  applied  to  this  case.   There  is  an  evident  distinction  be- 
tween the  rights  of  littoral  proprietors  who  acquire  title  to 
the  land,  and  thereby  water-rights,  with  no  question  of  ap- 
propriations conflicting  either  above  or  below,  and  who 
thereafter  use  the  water.    Each,  in  such  case,  must  so  use 
as  not  to  interfere,  unnecessarily,  with  the  other^  as  each 
has  an  equal  right.    The  same  general  principle  prevails 
where  titles  have  been  acquired  to  lands  over  which  water 
flows  with  no  question  of  prior  appropriation  preceding 
such  title.   Each  may  use,  in  a  reasonable  way,  but  must  not 
unnecessarily  injure  the  other.     But  an  appropriator  of 
water  may  acquire  rights  superior  to  a  fee  subsequently 
acquired  from  the  government,  as  is  recognized  by  act  of 
congress  of  July  26,  1866,  although  the  water  runs  over 
or  along  the  lands  thus  subsequently  acquired.    In  such 
cases,  the  subsequently  acquired  title  must  be  considered 
as  taken  with  notice  of  the  prior  appropriation.  A  vested 
right,  having  been  acquired  in  land,  or  a  complete  title, 
carries  with  it  a  right  to  the  water  as  above  stated,  un- 
less a  prior  appropriation  of  the  water  or  right  upon  or 
over  such  land  has  taken  precedence  of  such  vested  rightor 
title,  as  illustrated  fully  in  EUis  v.  Improvement  Co.,  ante, 
p.  572.   Such  use  must  be  had  by  the  owner  upon  whose 
lands  water  runs,  where  a  right  by  prior  appropriation 
has  vested,  as  not  to  materially  aflFect  the  prior  appro- 
priator below  him.     He   takes  subject   to  such  right, 
and  with  notice  of  it.      While,  therefore,  a  reasonable 
use  of  the  water  by  him   would    be   sustained,  if  the 
water  is  thereafter  allowed  to  flow  into  the  head  of  the 
prior  appropriator's  ditch,  yet, under  the  cloak  of  such  use, 
or  even  for  actual  irrigation,  he  cannot  hold  or  materially 
divert  the  water-course  so  as  to  deprive  or  injure  others 
below  him,  who  were  prior  in  point  of  use.  As  was  said  in 
60  Cal.  408  {Diich  Co,  v.  Canal  Co.):  "  The  right  of  plaintiff 
to  have  the  water  flow  in  the  river  to  the  head  of  its 
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ditch,  is  an  incorporeal  hereditament,  appertaining  to  its 
water-course"  (that  is,  its  ditch).  "Granting  that  plaintiff 
does  not  own  the  corpus  of  the  water  until  it  shall  enter  its 
ditch,  yet  the  right  to  have  it  flow  into  the  ditch  appertains 
to  the  ditch."  See,  also,  Hill  v.  Lenormand,  16  Pac.  Rep. 
266;  Atchison  v.  Peterson,  20  Wall.  507;  Basey  v.  Gal- 
lagher, 20  Wall.  670;  Gould,  Waters,  g  228;  Himes  v, 
Johnson,  61  Cal.  259;  Canal  Co.  v.  Canal  Co.,  53  Cal. 
563 ;  Reynolds  v,  Hosnier,  51  Gal.  205 ;  Gregory  v.  Nelson, 
41  Cal.  278;  Clark  v.  Willett,  35  Cal.  534,  and  others;  also, 
Mining  Co.  v.  Carpenter,  4  Nev.  534;  Barnes  v.  Sabron, 
10  Nev.  217;  Strait  v.  Brown,  16  Nev.  317.  Applying 
these  principles  to  the  facts  as  we  have  found  them,  the 
question  seems  easy  of  solution.  But  we  should  notice,  in 
passing,  the  claim  by  appellant  of  loss  by  Parrish  of  the 
water-right,  as  obtained  through  Johnson  and  Mehan,  be- 
cause the  title  to  the  land  wasacquired  b}''  Parrish  through 
purchase  of  possessory  rights  merely,  and  not  by  deed,  it 
being  claimed  that  the  water-right  was  thereby  lost  and 
abandoned,  as  no  deed  of  conveyance  of  it  was  made.  We 
consider  the  sale  of  these  possessory  rights  as  passing  a  com- 
plete title,  possession  having  been  taken  under  them,  and 
now  held  by  such  purchaser,  a  means  of  conveyance  not  un- 
frequently  adopted  in  such  cases.  The  water-right  as  an 
appurtenant  to  the  land  passed  with  it,  and  by  sale  of  John- 
son and  Mehan,  and  possession  taken  and  now  held  by  Par- 
rish under  them,  all  water-rights  passed  with  the  land  as 
the  land  itself  passed.  Gould,  Waters,  §§  305-307;  Pom. 
Rip.  Rights,  §  58;  Ang.  Water-Courses,  and  other  authori- 
ties cited  by  appellee.  Returning  to  the  main  question,  in 
the  light  of  the  principles  above  announced,  it  follows  that 
Geddis  would  have  the  right  to  use  the  water  from  the 
spring  upon  his  own  land,  and  the  right  to  the  reasonable 
use  of  the  water  as  it  descends  over  his  land ;  but  such  use 
of  the  stream  is  subject  to  the  use  of  Parrish  below,  who, 
through  his  grantors,  has  first  used  it,  and  of  which  use 
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Geddis,  through  his  grantor,  had  notice,  and,  holding  and 
using  entirely  subject  to  such  prior  appropriation,  Geddis 
could  not  materially  interfere  with  the  natural  flow  of  the 
stream ;  and  it  is  almost  unnecessary  to  add  that  he  could 
by  no  means,  as  here,  obstruct  and  divert  the  water  from 
Parrish,  the  first  appropriator,  merely  because  Parrish 
was  below  him,  and  because  this  could  be  done  by  plac- 
ing an  obstruction  upon  his  own  land.  He  would  have 
no  more  right  to  place  such  obstruction  in  the  water- 
course upon  his  own  land  than  he  would  have  upon  the 
land  of  another.  The  obstruction  of  the  course,  and  the 
diversion  of  the  stream,  is  thus  wrong,  and  it  matters 
little  where'er  upon  whose  land  it  occurs.  Let  the  decree 
of  the  court  be  afl&rmed. 

Langford,  J.,  concurs. 

Nash,  J.,  concurs  in  result. 


[No.  608.    Decided  March  7, 1889.] 

»  ml  Corporation  of  the  Catholic  Bishop  of  Nesqually 
V.  John  Gibbon,  T.  M.  Anderson,  R.  T.  Yeatman, 
AND  THE  United  States  of  America. 

EJECTMENT— PUBLIC  LAND  ORANTS— ALIENS. 

Where  plaintiff  is  not,  and  defendant  is,  in  possession  of  land 
claimed  by  the  former,  the  proper  form  of  remedy  is  ejectment. 

Organic  act  Or.,  i  1,  provided  **  that  the  title  to  the  land,  not  ex- 
ceeding 640  acres,  now  occupied  as  missionary  stations  among  the 
Indian  tribes  of  said  territory,  together  with  the  improvements 
thereon,  be  confirmed  and  established  in  the  several  religious  socie- 
ties to  which  said  missionary  stations,  respectively,  belong."  Held^ 
That  the  grant  was  confined  to  land  occupied  as  a  mission  station, 
and  to  not  exceeding  640  acres,  including  improvements.  If,  in  any 
case,  there  was  no  land  so  occupied,  no  land  was  granted;  if  less 
than  640  acres  was  so  occupied,  then  only  the  less  quantity  was 
granted. 
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The  purpose  of  the  grant,  as  shown  by  the  history  of  the  time, 
was  to  encourage  settlement  in  that  territory  by  American  settlers, 
and  to  reward  them  for  overcoming  British  occupation,  and  not  to 
grant  land  to  British  subjects,  nor  to  foreigners,  nor  to  those  acting 
under  the  Hudson  Bay  Company. 

Appeal  from  District  Court,  Clarke  County. 

Bill  filed  by  the  "Corporation  of  the  Catholic  Bishop  of 
Nesqually "  against  John  Gibbon,  and  others.  Decree 
for  defendant,  and  plaintiff  appeals. 

WhaUey,  Brwiaugh  &  Northup,  for  appellant. 

W.  H.  White,  U.  S.  District  Attorney,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Langford,  J. — The  complainant  in  this  case  claims  title 
under  the  first  section  of  the  organic  act  of  the  Territory 
of  Oregon,  which  reads  as  follows :  "  That  the  title  to  the 
land,  not  exceeding  six  hundred  and  forty  acres,  now  occu- 
pied as  missionary  stations  among  the  Indian  tribes  of  said 
territory,  together  with  the  improvements  thereon,  be  con- 
firmed and  established  in  the  several  religious  societies  to 
which  said  missionary  stations,  respectively, belong."  The 
wrongs  complained  of  are,  that  the  military  officers  of  the 
United  States,  in  May,  1849,  took  possession  of  all  the  640 
acres  claimed  by  the  plaintiff  under  said  act  except  such  as 
was  inclosed  by  the  Hudson  Bay  Company,  and  afterwards,* 
in  October,  1853,  the  United  States  reserved  for  a  military 
reservation  430  acres  of  the  640  acres.  It  appears  that  of 
the  430  acres  aforesaid  it  has  all  been  in  possession  of  the 
United  States  since  May,  1849,  except  the  small  portion 
thereof  occupied  by  the  church  buildings,  and  a  tract  of 
about  five  acres  fenced  by  the  plaintiff,  and  that  shortly  be- 
fore this  action  was  brought  defendant  entered  upon  and 
tore  down  fences,  and  cut  down  trees,  upon  these  five  acres, 
which  is  the  additional  wrong  complained  of.  With  the 
exception  of  said  entry  on  the  five  acres  there  appear  to 

88— 1  Wash. 
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have  been  no  entry  upon  any  of  the  land  claimed  since 
May,  1849.  The  action  was  brought  and  tried  upon  the 
equity  sideofthecourt,withoutany  jury  trial  having  been 
claimed  or  waived  in  writing,  as  the  statute  provides.  The 
wrong  complained  of,  then,  and  shown  to  exist,  if  it  be  a 
wrong,  is:  Firsty  A  claim  upon  the  part  of  the  defendant 
of  title  to  all  the  land  except  the  small  portion  upon  which 
the  church  stands.  Second,  Trespass;  threatened  ouster 
from  the  five  acres.  As  to  wrong  to  the  five  acres,  there 
was  a  complete  remedy  at  law,  in  trespass,  to  try  title,  and 
perhaps  an  auxiliary  remedy  of  injunction  to  stay  trespass 
and  waste  duringthe  pending  of  said  action  below.  Hence, 
for  this  wrong,  a  bill  will  not  lie.  As  io  the  claim  of  title 
to  that  portion  exclusive  of  the  five  acres  it  does  not  ap- 
pear that  defendant  was  ever  in  actual  possession,  or  was 
ever  ousted  any  further  than  if  plaintiff  claims  title.  So 
does  defendant,  and  defendant  has  been  in  the  actual  pos- 
session since  1849,  and  plaintiff"  not  in  possession.  The 
wrong,  if  any,  is  that  the  United  States  has  claimed  title 
and  been  in  possession  of  the  land  which  is  plaintiff 's  prop- 
erty. If  this  is  true,  the  wrong  is  a  legal  wrong,  and,  as  to 
the  proper  remedy,  it  is  in  the  nature  of  ejectment  under 
our  statute.  Perhaps  the  plaintiff,  as  to  the  five  acres,may 
waive  his  case  of  trespass,  and,  under  §  —  of  our  statute, 
which  provides  that  one  in  possession  of  land  may  sue  in 
equity  any  one  claiming  title  thereto,  and  have  the  title 
declared  by  the  court,  bring  this  action.  There  are  two 
wrongs  complained  of  in  this  case  as  to  the  five  acres : 
Firstj  trespass ;  second^  claim  of  title  of  land  possessed  by 
plaintiff.  So,  on  the  latter  claim,  we  will  proceed  to  exam- 
ine the  title  and  declare  it.  As  to  the  other  portion,  we 
think  that  it  is  not  before  the  court,  for  the  defendant  does 
not  claim  the  land  upon  which  thechurch  buildings  stand, 
nor  has  any  trespass  been  committed  or  threatened  thereto; 
and  as  to  all  the  remainder,  except  the  five  acres,  the 
plaintiff  is  not  possessed,  and  hence  has  his  action  of  eject- 
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ment  only.  As  to  the  title,  there  is  no  act  of  congress 
except  the  one  cited.  No  provision  is  made  for  any  min- 
isterial officer  to  survey  or  adjudicate  it.  When  congress 
grants  land  not  described  in  the  act  of  grant,  the  same  is 
void  for  want  of  description  until  the  same  is  located  by 
some  person  authorized  by  congress  to  locate  it.  If  a  grant 
is  made  of  land  within  certain  specified  boundaries,  and  no 
provision  is  made  as  to  the  precise  boundaries  of  the  land 
granted,  it  may  be  that  the  act  itself  empowers  the  grantee, 
by  implication,  to  select  the  particular  tract.  We  take  it 
that  the  grant  of  land,  in  this  instance,  is  of  the  latter  class. 
It  is  to  not  exceed  640  acres  of  land,  including  improve- 
ments, now  occupied  as  mission  stations.  "  Now  occupied  " 
is  a  description  of  the  land,  but  if  more  than  640  acres  of 
land  was  thus  occupied,  then  not  exceeding  640  acres  of 
that  thus  occupied  was  granted.  This  would  appear  to 
imply  that  the  grantee  might  abandon  all  previously  occu- 
pied, except  640  acres,  and  select  the  remainder  out  of  any 
of  the  occupied  land.  This  power  is,  however,  again  lim- 
ited to  include  mission  improvements.  Then  the  power 
to  select  in  the  grantee  was  confined  to  land  occupied  as 
a  mission  station,  and  not  to  exceed  640  acres;  which  must 
include  the  improvements.  If,  in  any  c^se,  there  was  no 
land  occupied  as  a  mission  station,  then  no  land  was 
granted,  and  hence  no  selection  of  640  acres  could  be  made. 
If  less  than  640  acres  of  land  was  so  occupied,  then  640 
acres  were  not  granted,  but  only  the  less  quantity  which 
was  so  occupied.  The  words  are  of  present  grant,  and  no 
ministerial  officer  was  authorized  to  locate  it,  nor  pass 
upon  it.  The  question  of  title,  then,  is  a  judicial  question, 
exclusively,  and  the  court  will  determine  whether  the  land 
claimed  is  of  the  description  granted,  and,  the  question  be- 
ing judicial,  the  decisions  of  ministerial  officers  are  not  in 
the  least  binding,  whether  as  to  fact  or  law.  The  opinions 
of  ministerial  officers  on  such  a  question  ought  to  have  no 
more  efiEect  than  the  opinion  of  a  private  lawyer  equally 
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well  learned  would  have  in  a  like  case.  Except  by  the  way 
of  argument,  all  these  decisions  must  be  disregarded  by  the 
court.  Is,  then,  the  land  claimed  that  described  in  the  act 
of  grant,  to  wit,  land  occupied  as  a  mission  station,  August 
14, 1848,  or  prior  thereto  ? 

What  is  the  meaning  of  the  words  "  occupied  as  a  mis- 
sion station  among  the  Indian  tribes?"  The  word  "occu- 
pied" is  synonymous  with  "possessed."  Possession  of 
particular  land  cannot  exist  except  by  a  claim  to  dominion 
thereover,  as  evidenced  by  acts.  Now,  on  August  14, 
1848,  and  previous  to  that  time,  the  missionaries  did  not 
claim  dominion  over  any  of  this  land,  as  evidenced  by 
their  words  or  acts;  but  the  Hudson  Bay  Company  claimed 
and  exercised  exclusive  dominion  over  it.  To  occupy  as  a 
mission  station  is  to  exercise  dominion  and  control  of  it, 
by  the  missionaries,  for  missionary  purposes.  The  mere 
going  upon  the  property  possessed  by  another,  by  his  per- 
mission, and  there  exercising  religious  rites,  is  not  to 
occupy  as  a  mission  station.  The  Hudson  Bay  Company 
occupied  this  land  exclusively  until  long  after  August  14, 
1848,  and  the  missionaries,  as  well  as  this  land,  were  under 
that  company's  dominion  and  control.  As  the  brief  well 
says,  the  missionaries  could  do  nothing  towards  making  a 
claim  or  exercising  dominion  over  the  land,  as  a  station  or 
otherwise,  because  the  Hudson  Bay  Company  would  not 
permit  its  possession  to  be  infringed.  Then  the  land,  not 
being  occupied  as  a  mission  station,  is  not  the  land  de- 
scribed in  the  act,  and  hence  was  not  granted.  The  gran- 
tees mentioned  in  the  act  are  '^he  several  religious  societies 
to  which  the  stations,  respectively,  belong."  The  grantee 
must  then  have,  on  August  14, 1848,  been  in  existence. 
The  present  plaintiff  claims  to  be  an  incorporation  created 
long  after  the  grant  was  made.  He  was  not,  at  the  time 
of  the  grant,  a  religious  society,  and  hence  could  not  take 
as  original  grantee  under  the  act  The  plaintiff  claims  that 
the  missionaries  were  sent  by  the  bishop  of  Quebec.    Then 
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was  the  bishop  of  Quebec  the  original  grantee?    It  is  not 
so  claimed.    The  plaintiff  does  not  claim  that  he  has  title 
himself,  but  says  he  is  trustee  for  the  Catholic  church.   He 
does  not  claim  that  he  is  such  trustee  by  virtue  of  any  law 
of  the  United  States  or  of  this  territory,  but  bj'^  virtue  only 
of  the  laws  of  his  church.    Certainly  he  cannot  claim  that 
he  holds  the  legal  title  for  the  use  of  his  church,  for  the 
legal  title  can  exist  only  by  virtue  of  positive  secular  law. 
A  legal  title  cannot  be  created  by  the  laws  of  any  church. 
Suppose  that  this  court  should  attempt  to  declare  the  title 
in  the  Roman  Catholic  Church.  It  would  be  no  better  than 
a  deed  to  that  church.    None  but  a  legal  person  can  take  as 
grantee,  and  a  church,  composed  of  millions  of  members, 
is  not  a  natural  nor  an  artificial  person.  The  grant  cannot 
go  to  the  members,  and  the  church  is  not  a  corporation. 
What  has  been  written  refers  to  the  words  of  the  act  only, 
the  text  itself.  The  subject-matter  to  which  congress  meant 
to  apply  it  is  the  history  of  Oregon,  and  its  occupation. 
We  know  that  the  government  of  Great  Britain  and  the 
United  States,  under  a  treaty,  were  each  attempting  to  oc- 
cupy Oregon  by  their  respective  citizens;  each  striving  to 
have  its  citizens  occupy,  to  exclusion  of  the  citizens  of  the 
other  nation,  so  far  as  this  could  be  done  without  breach  of 
the  peace.    As  an  instrumentality  to  effect  this  purpose, 
the  Hudson  Bay  Company  acted  for  Great  Britain,  and 
through  this  company  British  subjects  were  imported,  who 
acted  under  the  dominion  of  that  company.    To  offset 
this  British  occupation,  the  United  States  encouraged  an 
American  fur  company  to  act  in  the  same  country.    The 
American  company  was  ousted  by  the  Hudson  Bay  Com- 
pany.    Incorporated  American  missionary  societies  were 
then  licensed  by  the  United  States  to  act  in  peopling  the 
country  with  their  missionaries.    The  missionaries  estab- 
lished mission  stations,  formed  a  nucleus,  and  induced  im- 
migration. There  was  much  excitement  as  to  which  nation 
should  prevail.  Congress  introduced  bills  donating  to  each 
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settler  six  hundred  and  forty  acres  of  land  which,  though 
they  did  not  pass,  encouraged  immigration.  The  Ameri- 
cans became  the  most  numerous.  They  established  a  pro- 
visional government,  making  provisions  to  the  effect  that 
each  individual  should  have  six  hundred  and  forty  acres 
of  land,  and  missionaries,  as  pioneers,  more  than  that.  By 
this  prevailing  American  settlement,  the  United  States  ac- 
quired the  territory  by  treaty.  This  treaty  stipulated  that 
the  possessory  rights  of  the  Hudson  Bay  Company  and 
other  British  subjects  should  be  respected.  The  first  act 
to  reward  the  pioneer  was  the  act  of  1848,  and  it  cut  down 
themissionaries  to  six  hundred  and  forty  acres,  and  granted 
that.  The  United  States  then,  by  purchase,  extinguished 
the  possessions  of  the  Hudson  Bay  Company,  and  other 
British  companies.  In  1850  it  passed  the  donation  act, 
granting  to  each  married  American  six  hundred  and  forty 
acres,  and  to  each  single  man  three  hundred  and  twenty 
acres;  still  recognizing  the  provisional  government  action. 
The  possessory  right  to  this  very  land  was  purchased  by 
the  United  States  from  the  Hudson  Bay  Company  to  ex- 
tinguish British  interest.  The  act  of  1848  applies  exactly 
to  societies  who  sent  missionaries  capable,  as  incorporated 
bodies,  to  take  a  grant;  capable  as  a  society  of  sending 
missionaries,  and  whose  missionaries  had  established  sta- 
tions among  the  Indian  tribes,  and  claimed  more  than  six 
hundred  and  forty  acres  of  land,  and  dominion  over  it;  the 
history  of  the  American  mission  occupancy;  the  terms  of 
the  provisional  government;  and  the  antagonism  of  British 
subjects,  which  had  been  overcome  by  American  pioneers. 
The  words  of  the  act  exactly  apply  to  the  American  mis- 
sion societies,  and  to  their  occupation,  and  are  not  applica- 
ble to  the  conditions  and  situation  and  anti-American 
occupation  of  British  subjects  acting  under  the  Hudson  Bay 
Company.  The  word  "  society  "  applied  not  to  a  bishop 
or  a  church  at  large,  but  to  those  incorporated  societies, 
who,  as  a  person,  could  send  missionaries,  and  could  take 
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land  as  grantees.  The  whole  legislation  of  congress  shows 
that  it  intended  to  grant  land  to  American  subjects  only, 
and  to  extinguish  all  claims  of  British  subjects.  The  sub- 
ject-matter to  which  the  act  applies,  the  history  of  the 
country,  the  statutes,  and  treaties  all  show  it  was  the  in- 
tent of  congress  to  reward  the  American  pioneer  for  op- 
posing and  overcoming  British  occupation.  We  conclude, 
therefore,  that  the  act  of  August,  1848,  did  not  grant,  or  in- 
tend to  grant,  land  to  British  subjects,  nor  to  foreigners, 
nor  to  those  acting  under  the  Hudson  Bay  Company,  and 
hence  in  opposition  to  American  interest.  We  think  the 
so-called  "missionaries"  were  of  this  latter  class,  and  no 
grant  was  intended  to  be  made  to  them. 

Burke,  C.  J.,  and  Nash,  J.,  concur  in  so  far  as  to  aflBrm 
the  judgment  of  the  court  below. 


[No.  604.    Decided  March  7, 1889.] 

Northern  Pacific  Railroad  Company  v.  David 

O'Brien. 

MASTER  AND  SERVANT— NEGLIGENCE— PLEADING! — EVIDENCE. 

The  plaintiflf,  with  others,  was  employed  as  a  laborer  by  the  de- 
fendant in  **  surfacing  *'  defendant's  track.  While  being  taken  to 
his  work  by  a  gravel  train  famished  for  that  purpose  by  defendant, 
the  plaintiff  was  injured  by  a  collision  with  a  **  wild  train  "  in  charge 
of  defendant's  servants.  The  gravel  train  was  on  its  regular  time, 
and  the  **  wild  train"  had  orders  to  flag  it.  The  rules  of  the  defend- 
ant company  required  the  person  flagging  to  be  three-fourths  of  a 
mile  ahead  of  the  flagging  train,  but  the  **wild  train"  followed 
within  four  hundred  feet  of  its  flagman,  whose  signal,  by  reason  of 
a  curve  in  the  road,  could  not  be  seen  by  the  gravel  train  till  upon 
it.  The  engine  of  the  wild  train  was  so  disabled  that  it  could  not 
be  quickly  started  or  stopped.  These  facts  being  undisputed,  an 
instruction  to  the  jury  that  it  was  gross  negligence  for  the  wild 
train  to  be  where  it  was  when  the  collision  occurred,  was  not  error, 
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as  the  facts,  undisputed,  are  such  as  to  enable  the  court  to  say, 
as  a  matter  of  law,  that  they  constitute  negligence.  (AuiiTN,  J., 
dissenting.) 

Under  the  facts  stated,  the  conductor  and  engineer  of  the  wild  train 
were  not  fellow-servants  of  the  workman  on  the  gravel  train,  or  en- 
gaged in  the  same  common  employment. 

The  burden  of  proving  contributory  negligence  rests  upon  the 
defendant. 

Evidence  of  the  defects  of  the  engine  was  admissible,  under  the 
complaint,  which  alleged,  generally,  that  the  collision  was  caused  by 
defendant's  gross  negligence,  and  though  the  allegations  were  not 
broad  enough  to  cover  it,  its  admission  would  be  no  ground  of  excep- 
tion under  Code  Wash.  T.,  2  105. 

Under  the  allegations  that  plaintiff  was  permanently  disabled  to 
follow  his  occupation,  and  rendered  unable  to  earn  a  livelihood, 
evidence  of  his  prior  occupation  and  wages  is  admissible,  and, 
though  such  allegations  were  not  broad  enough,  the  admission 
of  the  evidence  would  not  be  ground  of  exception  under  }  105  of 
the  code. 

Error  to  District  Court,  Yakima  County. 

Action  by  David  O'Brien  against  the  Northern  Pacific 
Railroad  Company  for  injuries  sustained  by  thecoUision  of 
defendant's  gravel  train,  which  was  in  charge  of  O.  C\ 
Hulett,  with  a  "  wild  train."  The  complaint  alleged 
"  that  while  plaintiff  was  being  so  conveyed  to  his  work 
by  the  defendant,  and  about  two  and  a  half  miles  from 
said  station  of  Cle-Elum,  in  said  Kittitas  county,  a  col- 
lision occurred  on  the  said  railroad,  and  between  said 
work  train,  on  which  plaintiff  was  being  so  conveyed^ 
and  a  locomotive  and  tender  coming  from  an  opposite 
direction,  under  authority  and  direction  of  defendant, 
and  meeting  the  said  work  train,  which  collision  was 
caused  by  the  gross  negligence  and  carelessness  of  the 
defendant  and  its  servants,  and  the  plaintiff  was  thereby 
greatly  injured.  That  his  ribs  were  broken, his  shoulders 
broken,  his  head  and  spine  were  bruised  and  fractured, 
and  other  parts  of  his  body  were  bruised  and  fractured^ 
from  which  injuries  he  suffered  intense  and  long  continued 
pain,  and  still  suffers  great  pain,  and  will  always  continue 
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to  suffer  great  pain,  and  was  permanently  disabled  from 
following  his  occupation,  and  rendered  unable  to  earn  a 
livelihood  for  himself."    Defendant  brings  error. 

McNaughi  &  Mitchell^  and  N.  T.  Caton,  for  plaintiff  in 
error. 

ReaviSf  Mires  &  Graves,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Burke,  C.  J. — From  the  undisputed  evidence  in  tlie 
record  before  us  in  this  case,  it  appears  that  in  April, 
1887,  David  O'Brien,  the  defendant  in  error,  was  employed 
by  the  Northern  Pacific  Railroad  Company,  the  plaintiff  in 
error,  as  a  common  laborer  in  the  work  of  **  surfacing  "  its 
track  between  Cle-Elum  and  Martin,  in  Kittitas  county, 
Wash.  T.  On  the  21st  of  April,  1887,  and  for  some  days 
before  that,  this  "  surface  gang  "  were  engaged  at  work 
near  a  point  on  the  Northern  Pacific  Railroad  about  six 
miles  west  of  Cle-Elum,  known  as  "  Nelson^s  Siding."  For 
some  time  previous  to  the  21st  of  April,  the  "surface 
gang"  were  taken  to  their  work  every  morning  from  Cle- 
Elum  on  a  gravel  train  provided  for  that  purpose  by  the 
company;  were  brought  back  to  Cle-Elum  at  noon  for  their 
dinner;  after  dinner,  usually  about  12:45  p.m.,  they  were 
taken  to  their  work  again  on  the  gravel  train ;  and  at  night 
the  same  train  brought  them  back  to  Cle-Elum.  On  the 
20th  of  April,  1887,  the  conductor  of  the  gravel  train  re- 
ceived his  usual  orders  for  tHp  next  day's  work,  directing 
him  to  work  between  Cle-Elum  and  Nelson's  siding,  and  to 
look  out  for  trains  going  east.  On  the  21st  of  April, 
another  train,  belonging  to  the  same  company,  and  consist- 
ing of  a  large,  heavy  engine,  intended  for  mountain  work, 
a  tender,  and  box  car,  was  sent  out  from  Easton  as  a  "  wild 
train,"  with  orders  to  flag  against  the  gravel  train  working 
between  Cle-Elum  and  Nelson's  siding.  The  engine  of  the 
wild  train  was  out  of  repair,  and  so  badly  disabled  that  it 
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could  neither  start  up  nor  stop  with  anything  like  the 
promptness  of  such  an  engine  in  good  order,  and  at  the 
time  in  question  was  on  its  way  to  the  company's  repair 
shops  at  EUensburgh.  The  engine  was  reversing;  the 
tender  being  in  front.  By  the  rules  of  the  company  "  flag- 
ging against  other  trains "  was  required  to  be  done  by 
sending  a  man  ahead  of  the  flagging  train  three-quarters 
of  a  mile  with  danger  signals;  and  the  person  giving  the 
signals  was  required  to  locate  himself  so  as  to  be  plainly 
seen,  and  to  make  tlie  signals  in  such  a  manner  as  to  be 
plainly  understood.  The  conductor  of  the  wild  train  sent 
a  flag-man  ahead,  but,  instead  of  keeping  the  train  three- 
quarters  of  a  mile  behind  him,  the  train  followed  the  flag- 
man so  closely  that  there  were  not  to  exceed  300  to  500 
feet  between  them.  About  midway  between  Cle-Elum 
and  Nelson's  siding  there  is  a  10-degree  curve,  on  one  side 
of  which  is  the  Yakima  river,  and  on  the  other  a  rocky 
bluff  of  considerable  height.  As  the  flag-man  turned  the 
western  end  of  this  curve,  his  own  train  being  not  more 
than  300  or  400  feet  behind  him,  he  saw  the  gravel  train 
from  Cle-Elum  approaching;  but  owing  to  obstructions  on 
the  side  of  the  track,  which  intercepted  the  view  between 
the  engineer  of  the  approaching  train  and  the  flag-man, 
the  signal  could  not  be  seen  until  the  train  was  upon  the 
flag-man,  and  the  result  was  a  fatal  collision  between  the 
two  trains.  The  gravel  train  consisted  of  a  flat  car,  which 
was  in  front,  an  engine,  and  a  caboose  car.  There  were 
about  30  laborers,  including  defendant  in  error,  upon  the 
flat  car.  This  flat  car  was  driven  by  the  force  of  the  col- 
lision into  the  tender  of  the  engine  of  the  other  train. 
8even  men  were  killed  outright,  and  many  others  more  or 
less  seriously  injured.  The  defendant  in  error  was  hurled 
from  the  car  by  the  shock  of  the  collision,  falling  upon  his 
head  on  the  rock  of  the  bank  of  the  river,  some  15  or  20 
feet  from  the  track.  When  found,  he  was  unconscious. 
His  head  was  badly  cut,  one  of  his  teeth  was  knocked  out, 
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his  right  clavicle  was  broken,  and  he  was  badly  bruised 
and  lacerated  on  other  parts  of  his  body.  The  collision 
occurred  between  12:50  and  1  o^clock  in  the  afternoon  of 
the  21st.  So  far  there  is  no  dispute  as  to  the  facts.  The 
evidence  as  to  the  rate  of  speed  at  which  the  gravel  train 
was  running  at  the  time  of  the  collision  was  somewhat 
conflicting;  some  of  the  witnesses  putting  it  as  high  as  35 
miles  an  hour,  and  some  as  low  as  12  miles  an  hour.  To 
our  mind  the  evidence  warrants  the  belief  that  the  train 
was  running  at  about  18  miles  an  hour,  the  highest  rate  of 
speed  allowed  by  the  rules  of  the  company.  The  evidence, 
moreover,  clearly  ^ows  that  the  flat  car  was  designed  for 
the  laborers  to  ride  on  to  and  from  their  work,  and  that 
the  caboose  was  reserved  for  the  use  of  the  train  men. 

That  this  disastrous  collision  was  caused  by  the  gross  neg- 
ligence of  the  conductor  and  engineer  of  the  train  going 
down  to  EUensburgh,  that  is,  the  "wild  train,"  there  can 
be  no  doubt  whatever.  It  would  be  difficult  to  conceive  of 
a  case  of  more  wanton,  inexcusable  negligence  than  that  of 
which  the  conductor  and  engineer  of  that  train  were  guilty. 
They  must  have  known  from  the  time  that  they  left  Nel- 
son's siding  that  the  gravel  train  was  then  on  its  way  from 
Cle-Elum,  carrying  the  laborers  to  their  afternoon  work, 
and  that  the  two  trains  must  inevitably  meet  somewhere  on 
that  six-mile  stretch;  yet  with  this  knowledge,  and  indirect 
violation  of  the  rules  of  the  company  and  of  ordinary  pru- 
dence, they  ran  their  train  to  one  of  the  shari)est  curves  on 
the  line,leavingtheflagman  only  three  hundred  feet  ahead 
of  them  to  warn  the  approaching  train  of  the  danger. 

Exception  has  beentakentotheinstructions  of  the  court 
below  upon  this  head ;  and,  as  counsel  for  the  plaintiff  in 
error  has  laid  great  stress  upon  this  exception,  we  give  the 
instructions  complained  of:  "The  train  with  which  Hulett's 
train  collided,  and  which  had  orders  to  flag  against  Hulett's 
train,  had  no  business  to  be  where  it  was  at  the  time  of  the 
collision.  It  should  have  remained  at  the  point  where  the 
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flagman  was  put  off  and  sent  forward,  until  he  had  pro- 
ceeded a  sufficient  distance  forward  to  guard  against  acci- 
dent; but,  instead  of  that,  the  train  followed  behind  the 
flagman  only  a  few  hundred  feet,  and  was  thereby  placed 
in  a  position  where  it  was  impossible  to  prevent  a  collision 
with  the  train  which  came  dashing  around  the  curve,  with 
its  load  of  human  freight,  ignorant  of  the  impending  dan- 
ger." "  This  was  gross  negligence  on  the  part  of  those 
in  charge  of  said  train,  and,  the  facts  being  undisputed,  it 
is  the  duty  of  the  court  to  tell  you  so,  and  not  to  confuse 
you  with  abstract  definitions  of  negligence  which  you  may 
not  understand  alike,  and  may  therefore  have  difficulty  in 
applying."  We  think  these  instructions  correctly  stated 
the  law  applicable  to  the  facts  of  this  case.  Negligence  is 
a  question  of  mingled  law  and  fact,  and,  where  there  is  any 
conflict  in  the  evidence,  the  question  is  submitted  to  the 
jury  under  proper  instructions;  but  whether  a  given  state 
of  facts  constitute  negligence  in  any  case  is  a  question  of 
law  for  the  court.  In  this  case,  as  we  have  seen,  the  facts 
which  are  alleged  to  constitute  the  negligence  were  estab- 
lished by  undisputed  evidence.  In  such  a  case  it  becomes 
the  duty  of  the  court  to  declare,  as  a  matter  of  law, 
whether  the  facts  thus  proved  do  constitute  negligence.  1 
Shear.  &  R.  Neg.,  §§  52,  53,  56;  Dascomb  r.  Buffalo^  etc.,  R. 
R,  Co,  27  Barb;  22X^  Catawissa  R.  R.  Co.  v.  Armstrong^  52 
Pa.  St.  282 ;  Carter  ^.  Tovme,  103  Mass.  507.  This  the 
court  did,  in  language  to  which,  indeed,  exception  has 
been  taken,  but  which,  though  open  to  criticism,  does  not 
furnish  ground  for  the  reversal  of  the  judgment  below. 
The  court,  in  subsequent  parts  of  the  charge,  qualified 
and  restrained  the  force  of  his  words  in  this  instruction, 
and  particularly  cautioned  the  jury  against  prejudice  or 
passion  in  making  up  their  verdict. 

But,  admitting  that  the  collision  was  caused  by  the  gross 
negligence  of  the  conductor  and  engineer  of  the  "  wild 
train,"  it  is  contended  on  behalf  of  the  plaintiff  in  error 
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that  under  the  rule  which  exempts  the  master  from  liabil- 
ity to  a  servant  for  injuries  caused  by  the  negligence  of  a 
fellow-servant,  in  the  same  common  employment,  the  rail- 
road company  cannot  be  held  responsible  to  the  defendant 
in  error  in  this  case.  This,  it  seems  to  us,  presents  the 
only  question  of  real  diflSculty  in  this  case.  If  the  con- 
ductor and  engineer  were  fellow-servants  of  the  laborers 
working  on  the  track,  and  engaged  in  the  same  common 
employment,  then  the  company  is  not  liable  to  the  defend- 
ant in  error  for  the  injuries  he  received  in  the  collision. 
The  general  rule  of  law  on  this  subject  is  well  settled;  but 
as  it  was  interpreted  in  the  Farwell  case,  4  Mete.  49,  and 
in  the  other  cases  following  the  Farwell  case,  its  injustice 
long  ago  became  so  manifest,  and  was  so  frequently  dwelt 
upon,  both  by  text-writers  and  courts,  that  in  recent  years 
the  courts  have  shown  a  strong  tendency  to  graft  impor- 
tant limitations  upon  the  general  doctrine.  In  some  of 
the  states  the  legislatures  have  abolished  the  rule  alto- 
gether; and  in  England  the  rule  was  carried  to  such  an 
extent  that  in  1880  parliament  felt  called  upon  to  interfere, 
and  the  result  was  the  "  employers'  liability  act."  It  is 
not,  however,  our  purpose  to  review  the  authorities  upon 
this  rule,  or  to  discuss  it  at  any  length,  for  we  think  the 
recent  decisions  of  the  supreme  court  of  the  United  States 
upon  this  subject  are  decisive  of  this  case;  and  as  the 
amount  involved  is  large  enough  to  bring  the  case  within 
the  jurisdiction  of  that  court,  if  we  err  in  our  decision,  we 
have  no  doubt  the  losing  party  will  take  the  case  to  the 
supreme  court  for  review  and  correction. 

In  our  view,  then,  of  the  law,  the  conductor  and  engi- 
neer of  the  "  wild  train  "  were  not  fellow-servants  of  the 
laborer  O'Brien,  the  defendant  in  error  in  this  case,  or  en- 
gaged in  the  same  common  emplo3rment  with  him.  One 
of  the  rules  of  the  Northern  Pacific  Eailroad  Company  ex- 
pressly provided  that  "  trains  are  to  be  run  under  the  di- 
rection of  the  conductor,  except  when  such  direction 
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conflicts  with  these  rules,  or  involves  risk  or  hazard,  in 
which  case  the  engineer  will  be  held  equally  responsible." 
These  men  were  not  only  engaged  in  totally  diflferent  de- 
partments of  work,  but  they  stood  in  a  different  relation 
to  their  common  principal.  The  conductor  and  engineer 
were  agents  of  the  corporation,  clothed  with  the  control 
and  management  of  a  distinct  department  of  the  business 
of  the  company.  They  had,  on  this  occasion,  the  entire 
control  and  management  of  the  train,  and  were  to  all  in- 
tents and  purposes  the  personal  representatives  of  the  com- 
pany, for  whose  negligence  it  is  and  ought  to  be  responsible 
to  the  defendant  in  error,  and  other  subordinates  similarly 
employed.  On  page  394,  the  court,  in  Chicago^  etc,,  Ry. 
Co,  V.  R088,  used  this  language :  "  The  conductor  of  a  rail- 
way train  who  commands  its  movements,  directs  when  it 
shall  start,  at  what  stations  it  shall  stop,  at  what  speed  it 
shall  run,  and  has  the  general  management  of  it,  and  con- 
trol over  the  persons  employed  upon  it,  represents  the  com- 
pany, and  therefore  that,  for  injuries  resulting  from  his 
negligent  acts,  the  company  is  responsible.  If  such  a  con- 
ductor does  not  represent  the  company,  then  the  train  is 
operated  without  any  representative  of  its  owner."  Chi- 
cago, etc.,  Ry.  Co.  v.  Ross,  112  U.  S.  377  (5  Sup.  Ct.  Rep. 
184).  The  case,  then,  stands  the  same  as  it  would  if  the 
president  of  the  company  or  the  board  of  directors  were  on 
the  train,  commanding  and  directing  its  movements,  and 
committing  the  acts  of  gross  negligence  here  imputed  to 
the  conductor  and  engineer.  No  one  questions  that,  where 
the  master  himself  is  guilty  of  negligence  resulting  in  an 
injury  to  one  of  his  servants,  the  master  is  responsible  for 
such  injury.  An  attempt  has  been  made  here  to  distin- 
guish the  case  at  bar  from  Chicago,  etc.,  Ry.  Co.  v.  Ross, 
by  the  circumstances  that  in  the  latter  case  the  injury  was 
caused  by  the  conductor  of  the  train  on  which  the  injured 
person  was  employed  at  the  time,  whereas  in  the  case  at 
bar  the  person  whose  negligence  caused  the  injury  was  con- 
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ductor  of  another  train,  and  not  of  the  train  on  which  the 
injured  person  was  riding.  We  can  see  no  difference  in 
principle  between  the  cases.  In  each  case  the  party  guilty 
of  negligence  stood  as  vice-principal.  He  represented  the 
conipany,he  was  engaged  in  a  totally  different  department 
of  labor  from  that  in  which  defendant  in  error  was  em- 
ployed, and  he  stood  in  a  very  different  relation  to  their 
common  principal.  Northern  Pacific  R.  R.  Co.  v.  Herbert^ 
116  U.  S.  642  (6  Sup.  Ct.  Rep.  590);  Oanard  Steamship  Co. 
V,  Carey,  119  U.  S.  245  (7  Sup.  Ct.  Rep.  1360). 

We  will  now  briefly  notice  the  other  exceptions  relied 
upon  by  plaintiff  in  error  to  reverse  the  judgment  of  the 
court  below. 

The  court  below  charged  the  jury  that  the  burden  of 
proof  as  to  contributory  negligence  rested  upon  defend- 
ant. To  this  the  defendant  excepted.  We  think  the  charge 
of  the  court  on  this  point  was  a  correct  statement  of  the 
law.  It  is  true  that  in  some  states  a  different  doctrine 
prevails;  but  in  our  view  the  better  reason,  as  well  as  the 
weight  of  authority,  is  with  the  courts  holding  that  the 
burden  of  proof  is  upon  the  defendant  to  show  contribu- 
tory negligence  upon  the  part  of  the  plaintiff  in  cases  of 
this  character.  1  Shear.  &  R.  Neg.  (4th  ed.),  gg  108,  109; 
Hoygh  v.  Railway  Co.,  100  U.  S.  213;  Nortliem  Pacific  R.  R. 
Co.  V.  Mares,  123  U.  S.  710,  721  (8  Sup.  Ct.  Rep.  321);  In- 
dianapolis,  etc.,  R.  R.  Co.  v.  Horst,  93  U.  S.  291 ;  Railroad 
Co.  V.  Gladmon,  15  Wall.  401. 

Exception  was  taken  by  the  plaintiff  in  error  to  the  ad- 
mission of  evidence,  under  the  complaint,  tending  to  show 
defects  in  the  engine;  and  also  to  the  admission  of  evidence 
introduced  to  show  what  defendant  in  error  had  been 
"  working  at  prior  to  the  collision,  and  what  wages  he  had 
generally  received."  The  object  of  this  latter  testimony 
was  to  furnish  some  basis  for  the  estimation  of  the  damages 
which  defendant  in  error  claimed  to  have  suflFered.  We  do 
not  think  the  exceptions  were  well  taken  in  either  case. 
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The  allegations  in  the  complaint  were  broad  enough  to 
cover  such  testimony;  and,  even  if  they  were  not,  this 
would  furnish  no  ground  of  exception,  in  view  of  §  105 
of  our  code. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  therefore  affirmed. 

Langford,  J.,  concurs. 

Allyn,  J.,  {dmerding), — I  do  not  concur  in  the  opinion 
filed  herein.  While  the  result  may  be  justified  by  the  facts 
of  the  particular  case,  I  cannot  approve  of  certain  of  the 
instructions  as  set  out  in  the  opinion.  I  doubt  greatly  the 
propriety  of  the  court  assuming  to  take  the  question  of 
negligence  from  the  jury.  The  case  should  be  very  excep- 
tional where  this  mav  be  done  at  all.  And  in  this  case  the 
result  of  this  was  to  ignore  all  explanation  offered  and  ex- 
cuse presented  as  insufficient,  on  the  sufficiency  of  which  I 
feel  the  jury  may  much  more  safely  pass  than  the  court. 
But  the  language  and  manner  of  the  instructions  (beinj; 
the  instructions  first  quoted  in  the  opinion)  are  certainly 
subject  to  criticism.  In  this  class  of  cases  (personal  in- 
jury) jurors  are,  ordinarily,  ready  enough  to  see  these 
features,  and  need  no  graphic  picture  of  the  scene  in  the 
charge.  The  court  cannot  too  carefully  avoid  language 
which  may  imply  to  the  jury  possible  feeling,  or,  in  the 
most  remote  way  (though  not  intended),  influence  them. 
The  tendency  of  courts  to  refer  to  and  comment  on  the  evi- 
dence, and  thus  take  from  the  jury  that  which  is  exclu- 
sively given  to  their  keeping,  cannot  be  too  carefully 
avoided,  or  too  strongly  guarded  against  In  my  judg- 
ment the  choice  of  terms  by  the  lower  court  was  (that  to 
which  I  have  reference),  unfortunate,  and  properly  subject 
to  criticism;  while  I  am  equally  satisfied  they  were  not  so 
intended,  and  merely  the  result  of  oversight,  incident  to  a 
necessarily  hasty  consideration,  at  the  trial,  of  a  very  large 
number  of  instructions,  as  may  not  unfrequently  happen. 
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CONSTITUTIONAL    LAW  —  MBCHANIGS'    LIBN8  —  CON8TEUCTION  OF    STAT- 
UTES. 

A  statute  giving  a  lien  to  material-men  or  laborers,  notwithstand- 
ing payment  to  the  main  contractor,  is  constitutional  as  to  future 
transactions. 

Code  Wash  T. ,  1 1957,  provides  that  every  person  performing  labor 
upon,  or  furnishing  material  to  be  used  in,  the  construction  of  a 
building,  has  a  lien  therefor,  whether  furnished  at  the  instance  of  the 
owner  or  his  agent,  and  that,  for  the  purpose  of  the  act,  every  con- 
tractor, etc.,  shall  be  held  to  be  the  owner's  agent.  By  §  1965 
the  owner  may  avoid  a  lien  by  posting  a  notice  as  therein  directed. 
BMf  That  the  material-man  or  laborer  has  a  lien,  notwithstanding 
payment  to  the  contractor. 

Decisions  of  another  state  construing  a  statute  contrary  to  its  plain 
import  will  not  be  followed  in  construing  a  similar  statute  subse- 
quently enacted  here,  especially  where  such  statute  has  been  adopted 
in  other  states,  and  has  been  there  construed  according  to  its  terms 
before  its  adoption  here. 

Appeal  from  District  Court,  Spokane  County. 

AotioQ  by  the  Spokane  Manufacturiag  &  Lumber  Oom- 
pauy  against  J.  McGhesnej,  W.  B.  Steele,  and  Peter  Due- 
ber.    Plaintiff  appeals. 

S.  C,  Hyde,  and  James  B,  Jones ,  for  appellant. 

The  statute  is  remedial,  and  is  to  be  liberally  interpreted. 
2  Jones,  Liens,  g  1556;  Oale  v.  Blatkie,  129  Mass.  206; 
Heckmann  v,  Pinkney,  81 N.  Y.  211;  Code  Wash  T.,  g  1981. 
The  amount  of  a  lien  given  directly  to  a  subcontractor  in 
no  way  depends  on  the  state  of  account  between  owner 
and  contractor.  2  Jones,  Liens,  §  1304,  and  cases  cited. 
The  lien  continues  for  sixty  days  after  ceasing  to  furnish 
materials.  Code  Wash.  T.,  §  1961;  Lonkeyv,  Cook,  15Nev. 
68;  Hunter  v.  Tntckee  Lodge,  14  Nev.  24;  Association  v. 

39  —  1  WASH. 
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MUler,  16  Nev.  327;  Andis  v,  Davis,  63  Ind.  17;  Clough  v. 
McDonaldy  18  Kan.  114;  Laird  v.  Moonan,  32  Minn.  358, 
362;  Parker  v.  BeU,  7  Gray,  429,  432.  The  material-man 
is  presumed  to  rely  upon  his  lien.  2  Jones,  Liens,  § 
1284.  The  material  was  sold  for  the  bailding  and  conse- 
qnently  to  its  owner.  White  v.  Miller,  18  Pa.  St.  54. 
The  owner,  to  protect  himself,  mast  see  the  material-men 
and  others  are  paid.  2  Jones,  Liens,  gg  1290, 1305;  Code 
Wash.  T.,  g  1966;  Laird  v.  Moonan,  32  Minn.  358,  362; 
Ballou  V,  Black,  21  Nev.  131.  Defendant  '*  is  in  privity 
of  contract,  by  force  of  the  statute,"  with  the  material- 
man. Hobba  V.  Spiegelberg^  3  N.  Mex.  222;  Barker  v. 
Buell,  35  Ind.  297.  Though  the  statute  was  borrowed 
from  California,  and  at  the  time  it  was  transcribed  had 
received  in  that  state  a  certain  and  settled  construction, 
the  courts  of  this  territory  are  not  bound  by  such  construc- 
tion, because  it  is  absurd,  and  is  not  in  harmony  with  the 
spirit  and  policy  of  the  general  legislation  of  the  territory. 
Hunter  V.  Lodge,  14  Nev.  36;  Code  Wash.T.,  g  1981.  The 
statute  stands  on  the  same  footing,  and  is  subject  to  the 
same  rules  of  construction  as  any  other  legislative  enact- 
ment. End.  Interp.  St.,  g  371.  The  constitutionality  of 
a  similar  statute  was  affirmed  in  Shellaharger  v.  Thayer, 
15  Kan.  619;  Laird  v,  Moonan,  32  Minn.  358,  362;  Bohn 
V.  McCarthy,  29  Minn.  23;  O'NeU  v.  St.  Olafs  School,  26 
Minn.  329. 

Oriffitta,  Moore  Js  Feighan,  for  appellee  Dueber. 

The  statute,  at  the  time  of  its  adoption  here,  had  received 
a  uniform,  settled  and  established  construction.  Renton  v. 
Cordey,  49  Cal.  188;  Wdh  v.  Calm,  51  Cal.  423;  Bowenv. 
Aubrey,  22  Cal.  571;  McAlpin  v,  Duncan,  16  Cal.  127; 
Knowlea  v.  Jooat,  13  Cal.  621;  Wiggins  v.  Bridge,  70  Cal. 
437;  McCants  v,  Buah,  70  Cal.  125;  Todd  v.  De  La  Molt, 
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9  Colo.  222;  Doggeti  v.  Bellows,  Cal.,  Mar.  26, 1885,  6  Pac. 
Rep.  421;  Whittier  v.  Hollister,  64  Cal.  283;  Whittier  v. 
Wilbur,  48  Cal.  175;  Roaenkranz  v.  Wagner,  62  Cal.  151. 
And  this  construction  is  approved  in  Phil.  Mech.  Liens, 
g  626;  McKnight  v,  Washington,  8  W.  Va.,  666;  Jensen  v. 
Broion,  2  Colo.  694;  Mclntire  v.  Barnes,  4  Colo.  288; 
Stewart  v.  Wright y  52  Iowa,  335;  Hooker  v.  New  Haven, 
etc.,  Co.,  14  Conn.  146;  Parrish  v,  Christopher  (Ky.,  March 
24,  1887),  3  S.  W.  Rep.  603;  Shields  v.  Morrow,  51  Tex. 
393;  Horan  v.  Frank,  Id.  401;  Loonie  v.  Frank y  Id.  406; 
Schultzv.  Hay,  62111.  157;  Rothgerber  v.  Dupuy,  64  111. 
452;  Pike  v.  Irwin,  1  Sandf.  14;  Lumber  Co.  v.  Osbora, 
72  Iowa,  472;  Pennock  v.  Dialogue,  by  Story,  J.,  2  Pet. 
1;  Cathcart  v.  Robinson,  by  Marshall,  C.  J.,  5  Pet.  264; 
Bank  v.  U.  S.,  Strong,  J.,  19  Wall.  227;  McDonald  v. 
Hovey,  Bradley,  J.,  110  U.  S.  619;  Com.  v.  Hartnetty  3 
Gray,  450;  Bemis  v.  Becker,  1  Kan.  226;  Poertner  v.  Rus* 
sel,  33  Wis.  193;  Eldridge  v.  Kuehl,  27  Iowa,  160;  Pang^ 
born  V.  Westlake,  36  Iowa,  546;  Streeter  v.  People,  69  111. 
595;  Gage  v.  Smith,  79  111.  219;  Martin  v.  Judd,  81  111. 
488;  Attorney  General  v.  Brunst,  3  Wis.  689;  Campbell  v. 
Quinlin,  3  Scam.  288;  Rigg  v.  Wilton,  13  111.  16;  State  v. 
Rowley,  12  Conn.  101;  Adams  v.  Field,  21  Vt.  265. 

The  Minnesota  cases  are  distinguishable.  Bard  well  v. 
Anderson,  Minn.,  Jan.  3,  1880,  4  N.  W.  Rep.  47.  A  stat- 
ute is  presumed  to  be  framed  and  passed  in  view  of  settled 
rules  of  construction,  which  form  a  part  of  it.  End.  In- 
terp.  St.,  g§  8,  371;  notes,  1-3.  This  statute  is  to  be 
strictly  construed.  Phil.  Mech.  Liens,  gg  17, 18;  Rape  v. 
Association,  3  N.  Mex.  312. 

The  opinion  of  the  court  was  delivered  by 

Lanqford,  J.  —  This  is  an  action  wherein  the  plaintiff 
seeks  to  foreclose  a  lien  upon  the  building  of  Dueber  for 
materials  furnished  by  said  plaintiff  in  the  construction  of 
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said  building,  at  the  instance  of  MoChesnej  and  Steele,  the 
main  contractors  with  Daeber.  The  point  to  be  decided 
arises  upon  a  general  demurrer  to  the  complaint  bj  Dueber . 
The  complaint  is  admitted  to  be  perfect  and  sufficient  in 
all  respects,  unless  it  is  insufficient  bj  reason  of  its  not 
stating  that  Dueber  had  not  paid  said  main  contractors. 
If  this  is  a  material  fact  in  the  case,  is  it  necessary  that 
this  negative  shall  appear  affirmatively  in  the  complaint, 
or,  if  true,  must  this  be  pleaded  in  the  answer  ?  It  is  too 
well  settled  to  be  a  proper  rule  of  pleading,  that  a  defend- 
ant who  relies  upon  payment  as  a  defense  must  plead  it  in 
the  answer,  to  require  argument  or  authority.  The  amount 
of  business  which  a  district  court  has  to  perform  in  a  short 
time  deprives  it  of  an  opportunity  to  deliberate,  but  it  must 
decide  a  case  immediately,  as  it  is  presented  in  argument. 
Judging  by  the  argument  here,  we  presume  that  the  point 
whether  the  payment  or  non-payment  by  the  owner  to  the 
main  contractor  arose  upon  the  demurrer  to  the  complaint 
was  not  considered.  The  arguments  and  briefs  here  as- 
sume that  the  owner  paid  the  main  contractor,  and  the  par- 
ties insist  that  this  court  shall  decide  the  case  as  if  this 
question  arose  upon  the  demurrer  to  the  complaint,  and  no 
doubt  this  is  the  only  point  of  law  deemed  material  by  the 
parties.     We  will  proceed  to  decide  it. 

The  point  is  made  that  a  statute  which'  would  give  a 
lien  to  a  laborer  or  material-man,  notwithstanding  that 
payment  had  been  made  to  the  main  contractor,  is  uncon- 
stitutional. We  think  such  a  statute  is  constitutional,  as 
to  all  transactious  occurring  after  tHe  statute  is  passed,  for 
the  reason  that  it  doesnot  impair  the  obligations  of  existing 
contracts,  but  merely  declares  the  effect  of  future  contracts. 
Do  the  words  of  this  act  clearly  express  the  legislative  in- 
tent that  a  material-man  or  laborer  shall  have  such  lien 
notwithstanding  the  main  contractor  has  been  paid  ?  The 
act  to  be  considered  is  that  of  1881,  found  in  the  code,  and 
embraced  in  the  code  from  §  1939  to  §  1985,  inclusive. 
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Omitting  the  words  which  include  other  than  this  class  of 
claimants,  we  have  these  words:  Every  person  performing 
labor  upon,  or  furnishing  materials  to  be  used  in,  the  con- 
struction of  a  building,  has  a  lien  upon  the  same  for  the 
work  or  labor  done,  or  for  material  furnished,  by  each,  re- 
spectively, whether  furnished  at  the  instance  of  the  owner  or 
his  agent;  and  for  the  purpose  of  this  act  every  contractor, 
subcontractor,  architect,  builder  or  person  having  charge 
of  the  construction,  shall  be  held  to  be  the  agent  of  the 
owner.  Sec.  1957.  Such  liens  are  superior  to  any  which 
may  attach  subsequent  to  the  time  when  the  work  was  com- 
menced to  be  done  or  material  commenced  to  be  furnished. 
Sec.  1960.  Should  the  owner  desire  to  prevent  the  lien  at- 
taching, as  herein  provided  for,  in  cases  where  he  or  they 
have  not  themselves  contracted  for  the  construction,  he  may 
do  so  by  posting  a  notice  on  the  land  in  some  conspicuous 
place  on  the  land  or  improvement,  which  must  be  posted 
within  ten  days  after  the  owner  has  knowledge  of  the  mak- 
ing the  improvement.  Sec.  1965.  The  liens  provided  for 
may  be  enforced  in  the  same  manner  and  under  the  same 
proceedings  as  govern  in  the  foreclosure  of  mortgages  upon 
real  estate.  Sec.  1971.  The  contractor  may  recover  upon 
a  claim  only  such  amount  as  may  be  due  him  after  deduct- 
ing all  claims  of  other  parties  for  work  done  or  materials 
furnished;  and,  in  case  of  a  judgment  against  the  owner  by 
the  main  contractor,  the  owner  may  deduct  any  claim  of 
material-men  and  laborers.  Sec.  1966.  It  would  be  diffi- 
cult to  use  more  definite  and  clear  language  to  express  an 
intent  than  is  used  here.  If  it  was  the  intention  to  declare 
that  the  material-man  or  laborer  shall  have  a  lien  in  plain 
words,  not  limited  by  the  context,  you  have  it  here.  If 
plain,  positive  words  are  not  sufficient,  the  legislature  has 
said  that  whether  the  materials  were  furnished  at  the  in- 
stance of  the  owner  or  contractor  the  lien  attaches.  Then 
still  to  add  force  it  says  that  the  contractor  is  made  the 
agent  of  the  owner  for  the  purpose  of  making  the  lien  good. 
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This  word  ''agent"  has  an  accepted  legal  and  popular 
meaning,  and  makes  all  contracts,  notices  and  knowledge 
of  the  main  contractor  that  of  the  owner  himself.  The 
owner  is  bound  by  the  acts  of  his  agents.  It  makes  the 
owner  privy  with  both  contractor  and  subcontractor.  To 
make  the  intent  still  more  emphatic,  the  legislature  has 
made  an  exception  to  this  liability  of  the  owner,  by  provid- 
ing that  in  one  way  he  may  escape  this  responsibiliiy,  to 
wit,  by  posting  a  notice  on  the  premises.  Here  we  have 
not  only  the  most  appropriate  affirmative  words  to  express 
a  certain  intent,  but  we  have  one  exception  to  the  liability 
also  expressed. 

If  these  words  do  not  express  the  intent  of  the  legisla- 
ture, that  laborers  and  material-men  have  a  lien,  notwith- 
standing the  owner  may  have,  by  contract  and  payment  to 
another,  attempted  to  defeat  it,  no  words  can  express  that 
intent.  To  hold  to  the  contrary  would  be  to  hold  that 
English  words  had  not  an  English  meaning;  that  technical 
words  have  not  their  legal  meaning;  that  exceptions  men- 
tioned do  not  include  all  the  exceptions  intended;  in  short, 
that  such  an  intent  cannot  be  expressed  by  any  language. 
For  a  court  to  find  that  statutes  thus  explicit  do  not  ex- 
press the  legislative  intent  is  simply  for  the  court  to  deny 
that  the  legislature  has  legislative  power,  and,  instead  of 
enforcing  statutes,  to  destroy  them  at  pleasure  upon  any 
pretext,  no  matter  how  absurd. 

We  are  asked  to  do  this,  because  it  is  said  that  a  similar 
statute  of  the  State  of  California  was  construed  out  of  ex- 
istence by  one  or  two  decisions  of  that  state;  that  as  a  mat- 
ter of  law  our  legislature  is  conclusively  presumed  to  have 
incorporated  the  California  decision  into  the  act.  If  this 
is  true,  then  it  is  clear  that  our  legislature  did  not  intend 
what  it  expressed  in  plain,  unambiguous  language.  Such 
a  presumption  is  not  conclusive.  Those  cases  cited,  which 
hold  the  presumption  conclusive,  refer  to  English  statutes, 
and  decisions  under  them,  imported  from  England  as  a  pari 
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of  the  common  law,  and  afterwards  expressly  re-enacted. 
They  stand  upon  the  presumption  that  every  man  knows 
the  law  to  which  he  is  subject.  Decisions  of  foreign  states 
upon  foreign  statutes,  which  are  never  the  law  of  the  land, 
stand  upon  quite  another  principle.  In  this  latter  case  no 
man  is  presumed  to  know  them,  except  in  so  far  as  they 
become  so  incorporated  into  the  history  of  the  country  that 
to  suppose  them  unknown  would  be  unreasonable.  The 
legislature  of  Washington  is  no  more  presumed  to  have 
known  these  California  decisions  than  the  court  is  presumed 
to  know  the  decision  of  every  state  court  upon  each  statute 
of  each  state.  We  think  that  the  presumption  that  the 
legislature  knew  the  plain  import  of  the  language  they  used 
is  much  stronger  than  the  presumption  that  they  knew  of 
one  or  two  decisions  of  the  supreme  court  of  California. 
The  act  now  being  considered  was  passed  in  1881,  and  at 
that  time  the  same  statute  had  been  adopted  in  Nevada  and 
New  Mexico.  The  supreme  court  of  that  state,  and  also 
of  that  territory,  had,  at  that  time,  enforced  the  statute 
according  to  its  words;  so  the  presumption  would  be  that 
the  legislature,  when  it  passed  this  act,  supposed  that  the 
courts  of  this  territory  would  enforce  this  act  according  to 
its  terms,  as  the  courts  of  New  Mexico  and  Nevada  had 
done.  We  conclude,  then,  that  a  laborer  or  material-man 
has  a  lien  if  he  complies  with  the  statute,  notwithstanding 
the  owner  may  have  made  different  arrangements  with,  or 
has  paid,  the  main  contractor. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  case  remanded  to  the  same  court  for  a  new  trial 
according  to  this  opinion. 

Burke,  C.  J.,  and  Allyn,  J.,  concur. 
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8.  Sureties  on  Appeal  Bond  —  Necessary  Parties  on  Appeal,  In  such 
case,  the  sureties,  being  proper  parties  to  the  judgment  in  the 
district  court,  should  be  made  parties  to  the  writ  of  error  in  the 
supreme  court,  or,  if  they  do  not  desire  to  become  plaintiffs  in 
error,  notice  should  be  served  upon  them  in  accordance  with  §454, 
Code  Wash.  T.,  and  proof  thereof  filed  with  the  clerk  of  the 
supreme  court  —  Id 24 

9.  Notice  —  Time  —  Subsequent  Term.  Notice  of  an  appeal  given  in 
open  court  within  the  time  allowed  by  law,  but  at  a  term  of  court 
subsequent  to  the  term  when  judgment  was  rendered, is  sufficient, 
though  appellees  were  not  present,  nor  had  notice  been  served  on 
them  to  appear.  —  McMillan  v.  Mau 26 

10.  Justice  of  Peace—  Jurisdiction—  When  Error  not  Waived  by  Trial 
On  an  objection  raised  by  a  corporation,  in  an  action  against  it  be- 
fore  a  justice  of  the  peace,  that  its  principal  place  of  business  is  in 
another  county  than  the  one  where  the  action  is  brought,  the  de- 
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f  endant,  in  the  absence  of  any  offer  to  amend  the  return  of  aervice, 
or  make  other  showing  to  aid  the  jurisdiction  of  the  justice,  may 
have  the  action  dismissed  without  prejudice,  under  the  provisions 
of  §  1780,  Ck>de  Wash.  T.  Under  the  provisions  of  said  §  1780  the 
defendant  may  take  advantage,  on  appeal,  of  any  error  in  overrul- 
ing its  objections,  even  after  a  trial  upon  the  merits.  —  Knoffv. 
Co-operaiiw  Colony 67 

11.  Same  — Amendments  in  District  Court.  On  an  appeal  from  a  jus- 
tice of  the  peace  to  the  district  court  the  constable's  return  cannot 
be  amended  for  the  purpose  of  aiding  the  transcript  from  the  lower 
court,  and  showing  jurisdiction  in  the  justice.  —  Id 57 

12.  Record  —  Opinion  of  Trial  Judge,     On  appeal,  the  written  opinion 
of  the  trial  judge,  not  purporting  to  be  a  finding  of  facts,  will,  on  . 
motion,  be  stricken  from  the  transcript. —  King  County  v.  Hill. ...     63 

13.  Notice  of  Appeal  —  Of  Settlement  —  Precedence.  Under  the  appeal 
act  of  1883,  allowing  six  months  in  which  to  serve  notice  of  appeal, 
and  thirty  days  in  which  to  give  notice  of  a  settlement  of  the  state- 
ment of  facts,  it  is  immaterial  which  of  the  notices  precedes  the 
other.  —Id 63 

14.  Statement  of  Facts  —  Where  Settled.  Where  judges  are  allowed  by 
statute  to  exchange  courts  on  request,  a  judge,  who  has  tried  a 
cause  in  another  district  than  his  own,  may  certify  and  settle  the 
statement  of  facts,  after  returning  to  his  own  district.  —  Id 63 

15.  Same —  Certificate  of  TrialJudge.  A  certificate  b}'  the  trial  judge, 
that  the  statement  '*  contains  all  the  material  facts  in  the  cause  re- 
lating to  the  execution  of  the  bond  in  suit  (except  the  original 
bond  itself),  and  the  ruling  and  decision  on  the  question  of  the  ex- 
ecntion  thereof,  and  the  dismissal  of  said  cause,"  is  not  a  sufficient 
compliance  with  the  provisions  of  the  appeal  act  of  1883,  requiring 
that  the  statement  shall  contain  '*  the  material  facts  in  the  cause." — 

Id 63 

16.  Same  —  Insufficient  Certificate.  The  fact  that  appellees  were  pres- 
ent with  a  copy  of  the  proposed  statement,  when  the  facts  were 
settled,  and  offered  no  amendments,  does  not  estop  them  from 
moving  to  strike  out  the  statement  of  facts  on  account  of  the  insuf- 
ficiency of  the  judge's  certificate.  —  Id 63 

17.  Statement  of  Facts  Stricken  —  Motion  to  Affirm.  Although  the 
statement  of  facts  has  been  stricken  out,  a  motion  to  affirm  the 
judgment  should  be  denied,  and  the  appeal  heard  upon  its  merits, 
where  there  are  several  assignments  of  error.  — Id 63 

18.  Exception — Sufficiency  of  On  an  application  by  defendant  to  the 
district  court  for  an  order  citing  the  plaintiff  to  show  cause  why 
the  judgment  against  defendant  should  not  be  satisfied  and  dis- 
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charged  of  record,  an  order  made  by  the  court  that  the  jadgment 
be  modified  and  reformed  by  Btrikiiig  ont  and  disallowing  the  at- 
torney's fee  included  therein,  waa  erroneous  for  the  reason  that  it 
was  not  within  the  scope  of  the  original  order  to  show  cause,  and 
a  bare  exception  to  such  final  order  was,  under  the  circumstances, 
sufficient.  —  Hawks  v,  Votaw 70 

19.  Record  —  Ttme  of  Filing,  Section  1  of  the  appeal  act  of  1883,  re- 
quiring  the  transcript  to  be  filed  in  the  supreme  court  within  the 
time  required  by  law,  is  governed  by  §  460  of  the  code  as  to  time 
of  filing:  but  where  a  transcript  has  been  filed  less  than  fifteen 
days  before  the  first  day  of  the  next  term  of  the  supreme  court, 
appellees  can  take  advantage  of  such  failure  only  in  the  manner 
provided  by  §  461  of  the  code. — Hatu  v,  Qaddis 80 

20.  Statement  of  Fact*  —  Omitted  InMrurtion  not  Claimed  as  MateriaL 
Where  the  trial  judge  certifies  that  the  statement  contains  all  the 
material  facts  in  the  case,  the  omission  of  an  instruction  not 
claimed  to  be  material  by  appellee,  and  which  neither  party  has 
attempted  to  bring  up,  is  no  ground  for  dismissing  the  appeaL  — 

Id 89 

21.  Stipulation  as  to  Time  and  Place  of  Settlement  of  Statement  made  by 
Attorney  —  When  Binding,  Where  it  appears  from  the  record  that 
an  attorney  appears  generally  for  all  the  defendants  in  an  action, 
his  stipulation  that  a  notice  of  appeal  might  be  given  and  a  state- 
ment of  facts  settled  at  another  time  and  place  than  lukmed  in  the 
notice  therefor,  is  binding  on  all  the  defendants,  although  the 
record  also  shows  some  of  them  were  represented  specially  by 
other  attorneys.  —  Haas  v.  Oaddis 89 

22.  Same.  The  court  will  not  presume,  merely  from  the  fact 
that  one  of  the  defendants  is  represented  specially  by  a  firm 
one  of  whose  members  has  the  same  surname  as  the  attorney 
signing  the  stipulation,  that  the  latter  is  a  member  of  said 
firm.- /d 89 

23.  Record  —Not  Necessary  to  Attach  Statement  to  Transcript.  Under 
the  appeal  act  of  1883,  it  is  not  essential  that  the  statement  of  facts 
should  be  attached  to  the  transcript,  the  statute  only  requiring  it 
to  be  sent  up  therewith;  and  where  the  certificate  of  the  trial  judge 
describes  the  statement  of  facts  as  having  the  same  number  and  title 
as  the  papers  in  the  transcript,  and  the  statement  and  transcript 
were  filed  together  in  the  supreme  court,  the  statement  is  sufficient- 
ly identified  with  the  transcript  to  be  considered  in  connection 
therewith.  — Id 89 

24.  Parties.  Where  judgment  has  been  rendered  agaiost  three  de- 
fendants in  the  district  court,  and  two  of  them  sue  out  a  writ  of 
error,  and,  in  lieu  of  serving  notice  thereof  on  the  third  defendant, 
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M  required  by  the  code,  file  their  affidavit  that  the  defendant  not 
joining  in  the  writ  is  not  within  the  Territory  of  Washington,  and 
that  diligent  endeavor  has  been  made  to  serve  him  with  a  copy  of 
said  notice,  the  appeal  will  be  dismissed.  —  NeUon  v.  Terriiory. . ,  125 

25.  Talesman  Summoned  by  United  States  Marshal  —  Error  not  Preju- 
dicial^ Where  the  court  orders  the  United  States  marshal  to  sum- 
son  a  talesman  from  the  bystanders  to  till  an  exhausted  panel,  the 
sheriff  being  present,  and,  so  far  as  the  record  shows,  not  disquali- 
fied, and  the  defendant  objects  but  does  not  interpose  any  chal- 
lenge to  the  juror,  and  it  does  not  appear  that  the  juror  was  in  any 
way  unfit  to  try  the  case,  there  is  no  error  prejudicial  to  the  de- 
fendant. —  Meeker  v.  Oardella 139 

26.  Exception  to  Instructions.  Where  instructions  consisted  of  a  series 
of  separate  propositions,  and  defendant's  exception  to  the  chaise 
was  * '  to  the  giving  of  which  and  to  the  giving  of  each  part  thereof," 
not  otherwise  pointing  the  specific  parts  to  which  exception  was 
taken,  the  exception  is  insufficient,  as  the  court  cannot  say  that  no 
part  of  the  charge  was  sound.  —  Id 139 

27.  Drfective  Brief —  Rules  of  Court,  It  is  within  the  discretion  of  the 
court  to  grant  or  refuse  a  motion  to  strike  appellant's  brief,  for  the 
reason  that  it  does  not  contain  the  pleadings  and  an  abstract  of  the 
ease,  as  required  by  the  rules  of  the  supreme  court,  as  such  matter 
is  required  purely  for  the  convenient  reference  and  information  of 
the  court  — Sheehan  v.  Levy 149 

28.  Notke  —  Time.  Where  two  days'  notice  was  given  appellees  of  the 
settlement  of  a  statement  of  facts,  and  the  statement  was  settled 
ex  partet  it  will  not  be  considered  by  the  supreme  court  on  appeal, 
as  the  appeal  act  of  1883  requires  that  ten  days'  notice  be  given. — 
Taylor  v.  Osborn 189 

29.  Denyiny  CorUinuance  —  No  Prejudicial  Error.  The  ruling  of  a  trial 
court  denying  a  motion  for  a  continuance  will  not  be  disturbed  on 
appeal,  where  it  appears  that  defendant  did  not  use  due  diligence  in 
endeavoring  to  secure  the  attendance  or  depositions  of  absent  wit- 
nesses. —  O.  R.  d:  N.  Co.  V.  Dacres 195 

30.  Final  Order  —  Injunction.  In  an  action  for  injunction,  where  de- 
fendant moves  to  dissolve  the  temporary  injunction  granted  plain- 
tiff, and  also  for  an  injunction  against  plaintiff,  an  order  denying 
both  branches  of  the  motion  without  adjudicating  upon  plaintiff's 
prayer  for  a  permanent  injunction,  is  not  a  final  judgment,  from 
which  appeal  will  lie  to  the  supreme  court.  — Johnstone  v,  Eisen- 
beis 259 

31.  Objectionable  Inatructiona  —  When  not  Prejudicial  Although  there 
may  be  isolated  sentences  in  an  instruction  which,  in  themselves, 
are  objectionable,  and  the  instructions  probably  intimate  to  the 
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jury  the  opinion  of  the  trial  judge  as  to  the  valae  of  some  porti<Ni8 
of  the  evidence,  yet,  if  the  instractioDs  clearly  give  the  jury  to  un- 
derstand that  the  facts  are  exclusively  for  them,  and,  taken  as  a 
whole,  fairly  state  the  law  applicable  to  the  evidence  introduced, 
the  judgment  will  not  be  reversed.  —  White  v.  Territory 279 

32.  Time  of  Filing  Causes.  As  the  constitution  of  this  state  provides 
that  the  supreme  court  shall  always  be  open  for  the  transaction  of 
business,  except  on  non-judi(*ial  days,  there  are  no  terms  of  the  su- 
preme court  in  the  sense  in  which  they  were  formerly  held,  but 
only  a  division  of  its  sittings  into  sessions.  Hence,  §  460,  Code 
Wash.  T.,  requiring  causes  to  be  tiled  in  this  court  fifteen  days  be- 
fore the  first  day  of  the  next  succeeding  term,  no  longer  applies  in 
such  cases.  —  Skagit,  etc.,  Lumber  Co.  v.  Cole 330 

33.  Same  —  Rules  of  Court.  There  being  no  statute  prescribing  the 
time  within  which  the  transcript  on  appeal  must  be  filed  in  the  su- 
preme  court,  reference  must  be  had  to  the  rules  of  this  court  to  de* 
termine  the  time  within  which  the  transcript  should  be  prepared 
and  filed.  — /d 330 

34.  FiUng  Briffs  —  Extending  Time,  If  sufficient  cause  is  shown 
for  the  failure  of  appellant  to  file  his  briefs,  as  required  by 
the  rules  of  this  court,  the  court  will  deny  a  motion  to  af- 
firm the    judgment,-  and   will    grant    appellant    an    extension 

of  time  within  which  to  file  briefs.  —  Id 330 

36.  Reversing  Void  Judgment,  Where  the  judgment  of  a  lower 
court,  which  was  absolutely  void  for  want  of  jurisdiction 
over  the  subject-matter  of  the  action,  has  been  removed  to 
the  supreme  court,  the  supreme  court,  on  a  motion  to  dis- 
miss the  appeal,  will,  for  the  purpose  of  clearing  the  record, 
order  the  judgment  of  the  lower  court  reversed.  —  Stewart 
V.  Lohr 341 

36.  Sufficiency  of  Evidence  —  Testimony  not  in  Statement  qf  Facts. 
The  supreme  court  will  not  pass  upon  the  sufficiency  of  evidence 
to  sustain  the  findings  of  fact,  nor  its  admissibility  concerning 
certain  matters,  where  the  statement  of  facts  does  not  include 
the  testimony  in  so  far  as  it  touches  the  objectionable  findings, 
and  does  not  contain  any  question  or  answer,  nor  any  objection, 
ruling  or  exception.  —  Carstens  v.  McReavy 359 

37:  Jurisdiction  —  Amount  in  Controversy.  Where  the  first  paragraph 
of  a  complaint  contained  an  allegation  of  $200  damages  against 
defendant,  for  which  demand  had  been  made  before  suit,  and  the 
second  paragraph  alleged  damages  at  $500,  the  sustaining  of  a  de- 
murrer to  the  latter  paragraph  does  not  reduce  the  amount  in  con- 
troversy to  $200,  there  being  no  amendment  reducing  the  demand 
below  $700;  and  the  supreme  court  has  jurisdiction  thereof  on  ap- 
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peal,  under  article  4,  §  4,  of  the  conatitution,  restricting  jurisdic- 
tion to  cases  where  the  original  amount  in  controversy  is  above 
t200.—PenUr  v.  Staighi 365 

38.  Statement  of  Facta  —  Notice.  Where  appellees  were  not  present 
when  the  statement  of  facts  was  settled,  nor  had  any  notice  there- 
of, the  supreme  court  will  disregard  the  statement. — Id 365 

219.  Statement  of  Facts  ■— Improperly  Settled  —  Objection  Waived, 
Where  no  motion  to  strike  an  improperly  settled  statement 
of  facts  was  made  and  filed,  as  required  by  the  rules  of  this  court, 
objection  thereto  is  waived,  although  objection  was  made  at  the 
time  of  its  settlement,  and  also  in  the  brief  of  appellee  filed  in 
this  court.  —  Cowie  v,  Ahrenstedt 416 

40.  Mod^ying  Judgment  in  Supreme  Court.  Under  Code  Wash.  T., 
§  475,  on  appeal  from  a  judgment  in  favor  of  the  vendee  in  an  action 
to  recover  the  purchase  price  on  rescission  of  the  contract,  the 
court  may  modify  the  judgment  by  requiring  the  vendee,  before 
issuance  of  execution,  to  execute  a  release  and  cancellation  of  the 
bond  for  deed.  —  Ankeny  v,  Clark 549 

See  Courts,  3;  Executors  and  Administrators,  1;  Habeas 
Corpus,  I;  Judgment,  2;  Landlord  and  Tenant,  1. 

APPEARANCE, 

1.  Appearance  —  What  Constitutes.  Code  Wash.  T.,  §  1755,  pro- 
vides that  the  parties  to  an  action  in  a  justice's  court  shall  be  en- 
titled to  one  hour  in  which  to  appear,  after  the  time  mentioned 
in  the  notice  for  appearance.  Section  72  provides  that  *'  a  de- 
fendant appears  in  an  action  when  he  answers,  demurs  or  gives  the 
plaintiff  written  notice  of  his  appearance,  or  when  an  attorney 
gives  notice  of  an  appearance  for  him. "  Held,  that  a  defendant 
must,  in  person  or  by  attorney,  give  notice  of  his  appearauce 
within  |in  hour  of  the  time  set  for  trial,  and  a  mere  corporal  pres- 
ence of  defendant  or  his  agent  at  the  place  of  trial,  within  the 
hour,  is  not  sufficient.  —  McCoy  v.  Bell 504 

2.  Special  Appearance  by  Non-resident  —  Jurisdictional  Rights.  A 
special  appearance  by  a  non-resident  defendant,  for  the  purpose 
of  making  a  motion  to  set  asiile  the  judgment  and  default  entered 
against  him,  does  not  waive  any  jurisdictional  rights.  —  Paxton  v. 
Daniell 19 

3.  Special  Appearance  —  Bequest  for  Continuance,  Where  a  defend- 
ant cited  to  appear  in  an  action  before  a  justice  of  the  peace  comes 
in  and  asks  for  a  continuance  for  one  day,  and  on  the  next  day 
appears  specially  to  object  to  the  jurisdiction  for  certain  irregular- 
ities, it  is  not  such  an  appearance  as  will  confer  jurisdiction  on 
the  justice.  —  Nelson  v,  Campbell 261 
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L  Dwelling  Homt,  Under  §  823,  Code  of  Waah.  T.,  as  amended  by 
Laws  1885-66,  p.  77,  it  is  unnecessary,  in  charging  the  crime  of 
arson,  to  allege  that  the  dwelling  house  set  fire  to  was  nsed  and  oc- 
cnpied  as  a  place  of  abode  by  any  person  or  persons.  —  McClame 
V,  Territory 345 

2.  hidictment  —  Defendant's  Knowledge  of  Deceased's  Presence,  In 
an  indictment  for  marder,  the  allegation  "that  by  means  of  said 
setting  fire  to,  and  the  burning  of  said  dwelling  house  as 
aforesaid,  one  Harry  Connor,  who  was  then  and  there 
known  by  said  Angus  McClaine  to  be  occupying  one  of  the 
rooms  in  said  dwelling  house,  and  known  by  said  Angus  McClaine 
to  be  present  in  said  room,"  etc.,  is  sufficiently  direct  and  certain 
to  charge  the  defendant  with  knowledge  of  the  presence  of 
deceased  on  the  premises  at  the  time  they  were  set  fire  to 
by  defendant — Id 34o 

See  HoinciDK. 
ASSIGNMENT.    See  Iksurancs,  4,  5. 
ASSUMPSIT.    See  Landlord  and  Tenant,  1;  Plbadino,  9. 

ATTACHMENT. 

1.  MoUon   to  Discharge  —  Sufficiency  oj  Affidavit.    Where  an  affi- 

davit in  attachment  alleges  that  the  *'  defendant  is  about  to  as- 
sign, secrete  and  dispose  of  his  property  with  intent  to  delay  and 
defraud  his  creditors,"  an  affidavit  in  support  of  a  motion  to  dis- 
charge the  attachment,  averring  that  the  defendant  is  not  '*  about 
to  assign,  secrete  and  dispose  of  his  property  with  intent  to  delay 
and  defraud  his  creditors,"  raises  no  issue,  as  it,  in  effect,  admits 
that  the  defendant  is  about  to  do  any  one  of  the  acts  mentioned, 
but  not  all  of  them  conjointly.  —  Hansen  v,  Doherty 461 

2.  Motion  to  Discharge  on  Affidavit  —  Oral  Testimony  Inadmissi- 
Ue,  Under  the  statutes  of  this  state  (Laws  1885-6,  p.  45,  §  32), 
where  a  defendant  in  attachment  has  made  a  motion  to  dis- 
charge the  attachment  upon  affidavit,  he  has  no  right  to  de- 
part from  that  mode  of    proof,  and  introduce  oral  testimony 

B  support  of  the  motion. —  Id 461 

See  Levy  and  Seizctrb,  3. 
ATTORNEYS.    See  Appeal  and  Error,  21,  22. 
ATTORNEYS*  FEES.     See  Costs  and  Fees;  Mortoaobs,  4. 
BILLS  AND  NOTES.    See  Negotiable  Instruments. 
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BONDS.  See  Apfbal  and  Ebsob,  7;  Conbtitutiqnal  Law,  4^  6; 
MavioiPAL  CoBPOBATiONS,  6,  9,  10,  11;  Vkndoe  and 
Vbmdkb,  4. 

BURGLARY. 

Information — Charging  Intent  to  ComnUt  Miademeanor,  An  in- 
formation which  chftrges  that  the  defendant  in  the  night 
time  did  nnlawfally  break  and  nnlawfoUy  enter  the  dwell- 
ing house  of  another  "with  an  intent  then  and  there  to  com- 
mit a  misdemeanor  therein,"  is  sufficient  as  charging  the  crime 
of  burglary,  as,  under  §828  (Code  Wash.  T.)  the  burden  of 
showing  with  what  intent  he  entered  the  house  is  cast  upon 
the  defendant.  —  Lmhech  v.  State 336 

CHARACTER.    See  EviDsycR,  17. 

•  ...  .... 

CHARTERS.  See  Cqnstitutiojtal  Law,  9;  Highways,  1;  Munici- 
pal Corporations,  6,  7,  12,  14;  Statutss,  5. 

CHATTEL  MORTGAGES.    See  Mortoaoss,  1,  5,  6,  7. 

COMMUNITY  PROPERTY.    See  Lbvy  and  Seizure,  1. 

COMPROMISE. 

Compromise  as  a  ConstderaUon.  Where  there  was  evidence  to 
show  that  a  bill  of  sale  under  which  defendant  claimed  had  been 
given  in  compromise  of  a  disputed  claim,  it  is  error  to  instruct 
the  jury  that  such  bill  of  sale  conveys  no  right  to  the  property  in 
question.  —  Chamberlin  v.  Winn 501 

See  Equity. 

CONFLICT    OF    LAWS.     See  Neootiablb  Instruments,  2;  Stat- 
utes, 8. 

CONSIDERATION.     See  Compromise;   Contracts,  7;  Negotiable 
Instruments  1. 

CONSTITUTIONAL  LAW. 

1.  DeUgaiing  Legislative  Functions  to  Courts,  A  statute  authoriz- 
ing the  creation  of  a  municipal  corporation  by  a  judicial  court, 
upon  petition  of  a  majority  of  the  inhabitants  of  the  territory 
to  be  incorporated,  is  unconstitutional,  as  delegating  legisla- 
tive functions  to  the  court.  —  Territory  ex  reL  Kelly  v. 
Stewart 9g 

.  2.  Due    Process    of   Law —  Opium    Smoking.     Code    Wash.    T., 
§  2073,  as  amended  by  acts   1883,  p.  30,  providing  that  "any 
40 — 1  wash. 
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person  or  persons  who  shall  smoke  or  inhale  opiam  .  .  . 
shall  be  deemed  gnilty  of  a  misdemeanor/'  is  not  anoonsti- 
tntional  on  the  groond  that  it  inyolyes  a  deprivation  ol 
liberty  and  property  without  due  process  of  law.  —  Ah  Lim 
V.   Territory, 156 

3.  Out  ProcuB  of  Law  "Baikroads  — Killing  Stock  —  Fences. 
The  aot  approved  November  28th,  1883  (Laws  Wash,  T. 
1883,  p.  51),  making  railroad  companies  liaUe  for  stock  killed  by 
them  where  their  tracks  are  not  f  enoed«  regardless  of  any  ques- 
tions of  negligence  on  the  part  of  the  railroad  company*  or  of  con- 
tribntory  negligence  on  the  part  of  the  plaintiff,  is  void,  becanae 
it  imposes  a  penalty  where  no  duty  to  fence  is  imposed,  and  wonld 
be  a  taking  of  property  without  due  process  of  law.  ^-O,  R,^ 

N.  Co.  V.  Smalley 206 

4.  Takqf  AH  ^School  District  BomU.  The  act,  approved  March 
28,  1890  (Laws  Wash.  1889-90,  p.  51),  amendii^  §  1  of  "  An  act 
allowing  school  districts  to  borrow  money,  and  issue  bonds,  for 
the  building  and  furnishing  of  school  houses;  to  permit  the  fund- 
ing of  school  district  bonds  heretofore  or  hereafter  to  be  issued, 
legalising  the  same^  and  declaring  an  emergency,*'  provides  for  ex- 
tending the  issuing  of  bonds  by  any  school  district  in  the  state, 
regardless  of  population,  to  five  per  cent,  of  its  taxable  property, 
which,  in  esse  of  incorporated  cities,  shall  be  taken  from  the  last 
assessment  for  city  purposes.  Held^  that  the  title  embraced  but 
CDC  subject,  and  such  provisions  were  within  the  title,  and  valid, 
thou^  the  remainder  of  the  act  might  be  unconstitutional. — 
Van  HotUen  v.  RotUhe 306 

5.  Titk  of  Act  —  Internal  Improvements.  The  act  of  March  26,  1890, 
entitled  "  An  act  authorizing  cities  and  towns  to  construct  inter- 
nal improvements,  and  to  issue  bonds  therefor,  and  declaring  an 
emergency,"  under  which  the  legislature  empowers  cities  to  con- 
struct and  maintain  water,  light  and  sewerage  systems,  is  not  in- 
valid on  the  ground  that  the  subject  of  the  act  is  not  expressed  in 
the  title,  as  required  by  art.  2,  §  19  of  the  constitution.  —  Yeder 

V.  SeaUle ,  308 

6.  Comifttseion  of  Crime  Prior  to  Admission  of  State  —  Prosecution  by 
Informalion.  A  person  accused  of  grand  larcency,  committed 
prior  to  the  admission  of  this  state  into  the  Union,  is  entitled  to 
the  guaranty  of  the  United  States  constitution  of  presentment  by 
a  grand  jury;  and  cannot  be  prosecuted  therefor  by  information, 
under  the  provisions  of  the  state  constitution  and  the  legislative 
act  in  pursuance  thereof,  authorising  proceedings  by  information. 
Mc  Ccurty  v.  State 377 

7.  Constitution  of  United  States^  Presentment  by  Grand  Jury,  The 
provision  of  the  state  constitution,  article  1,  *§  2,  that  "  the  consti- 
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tntiiMi  of  the  United  States  ie  the  sapreme  Uw  of  the  Und,"  only 
ifBlfttee  to  those  matters  wheram  the  general  government  aasumes 
to  control  the  individaal  states,  and  the  reqairement  of  a  present- 
■Mnt  by  a  grand  jary  is  not  onti  of  them.  —  in  re  Raffsrty 382 

8.  TiUeofAet — InformoJLion  —  Sections  Dispensing  wUhOromdJwies. 
Where  tiie  title  of  an  act  relates  only  to  proceedings  by  informa- 
tion, a  section  of  the  act  dispensing  with  grand  juries,  unless  or- 
dered  by  the  judge,  is  properly  within  the  title,  and  does  not 
bring  another  subject  into  the  act.  —  Id 382 

9.  ConaiUuUoncd  Prohibitions -^  Prospective  Operations.  The  prohibi- 
tion of  the  state  constitution  against  special  legislation  incorporating 
cities  and  towns  is  prospective  in  its  operation,  and  does  not  affect 
existing  special  charters. —  TacomaLand  Co.  v.  Pierce  County..  482 

10.  Uniform  TjtxtUon.  W  a  are  an  assessor  niiformly  assessed  mort- 
gages, unaccompanied  by  other  evidence  of  indebtedoeu,  at  their 
par  value,  and  lands  and  other  property  at  from  one-fourth  to  one- 
fifth  of  their  cash  value,  his  action  was  in  violation  of  the  organic 
act  (§  1924,  Rev.  St.  U.  S.)  providing  that  all  taxes  shall  be  uni- 
form,  and  that  the  assessment  shall  be  according  to  the  value  of 
the  property.  —  Andretos  v.  King  Co 46 

See  Appeal  and  Error,  37;  Divorce;  Habeas  Corpus,  3,  5; 
Mechanics'  Liens,  9;  Municipal  Corporations,  4;  Stat- 
utes, 7;  Trial,  10. 

CONTINUANCK 

Justice  o/the  Peace  —  Continmxnce/or  more  than  Sixty  Days.  Under  § 
1769,  Code  Wash  T.,  a  justice  of  the  peace  loses  jurisdiction  of 
the  case  when  he  grants  a  continuance  thereof  for  more  than  sixty 
days.  —  Nelson  v.  Campbell 261 

See  Appeal  and  Error,  29;  Appearance,  3. 

CONTRACTS. 

1.  Construction  of  Contract  —  Extra  Compensation.  Where  a  contract 
for  the  construction  of  a  ditch  provided  for  the  payment  of  eigh- 
teen cents  per  cubic  yard  for  the  removal  of  earth  and  gravel  be- 
tween certain  points,  the  fact  that  plaintiff,  in  excavating  be- 
tween those  points,  encountered  a  large  amount  of  "cement 
gravel,"  or  hard  pan,  will  not  entitle  him  to  recover  more  than 
the  contract  price,  on  the  ground  that  the  removal  of  cement  gravel 
was  not  contemplated  by  the  parties  to  the  contract.  —  Wilkin  v. 
EOensburgh  Water  Co 238 

2.  Vendor  and  Vendee  —  Construction  of  Contract,  A  vendor 
gave  his  vendee  the  following  memorandam  in  writing; 
^  Tacomoj   W,   7*.,  March  16,  1888.    Received  of  L.  $5  as  part 
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payment  for  lots  Nm.  1  and  2,  in  blook  Na  1806;  oonditioM 
aa  followa:  $2,496  to  be  paid  on  or  about  the  2(Hh  day  of 
March,  1888,  and  balance  of  $1,600  to  ran  on  time  to  snit  L.'a 
convenience,"  and  agreeing  to  furnish  a  warranty  deed  upon 
the  payment  of  the  $2,495.  Held,  that  such  a  memorandum 
it  a  full  contract  for  the  aale  of  said  lots,  and,  as  time  is  not 
of  the  essence  of  the  contract,  the  vendee  could  tender  per- 
formance and  demand  his  deed  at  any  time  before  put  in 
default  by  offar  of  tender  on  the  part  of  defendant.  —  Langert 
V,  Ro— 230 

3.  OnU  Evidence  to  SUpUiia  Coiiitrcust.  For  the  purpose  of  ex- 
plaining the  terms  of  the  contract  and  the  situation  of  the 
parties,  oral  evidence  is  admissible  to  show  that  the  lots  de- 
scribed are  in  the  city  of  Tacoma,  and  that  the  $1,500  was 
to    be  kept   back  for    the  purpose  of  paying  ofif   a  mortgage 

on  the  lots  when  it  became  due.  —  Id, 250 

4.  Collection  of  Delinquent  Taxes  —  Construction  of  Contract. 
Where  plaintiff  contracted  with  a  county  to  "make  a  tax 
list  of  all  taxes  delinquent*'  in  the  connty,  for  which  he  was 
to  receive  "five  per  cent,  on  the  total  amount  of  said  tax 
list,  to  be  paid  out  of  the  tax  due  the  county  on  said  tax  list 
as  it  is  collected/'  plaintiflf  is  entitled  to  receive  five  per 
cent,  of  the  total  amount  of  the  delinquent  list  out  of  the 
taxei  first  collected,  and  not  merely  5  per  cent,  of  the  amount  col- 
lected. —  Martin  v.  Whitman  Co 254 

5.  Rescission — Set-off,  On  rescission  of  a  contract  of  sale  of 
land  by  the  vendee,  who  has  been  in  possession,  the  just  and 
reasonable  rule  is  to  offset  the  vendor's  claim  for  rent  against  the 
vendee's  claim  for  interest  on  the  purchase  price  paid.  — A-nkeny 

V,  Clark. 549 

6.  Time  of  Performance.  In  the  absence  of  a  fixed  time  for  the 
performance  of  the  agreement,  a  reasonable  time  would  be  pre- 
sumed to  have  been  intended  by  the  parties.  —  McCartney  v. 
GkLssford 579 

7.  Mutual  Obligations.  Plaintiff  having  contracted  to  carry,  and 
defendants  to  pay  so  much  per  pound,  there  was  a  corresponding 
obligation  on  the  part  of  defendants  to  furnish  the  produce  for 
carrying.  —  /c/t 579 

See  Coupkomise;  Evidencb,  9;    PLKADiNa,  9;  Principal 
AND  AoBNT;  Public  Lands,  3;  Vendor  and  Vendee,  3. 

CORP0RAW0N.5?..     . 

!.  Action  Agiinst  Stockholders.  Where  a  creditor  obtained  judg^i 
ment  against  a  corporation  and  other  persons,  and  brought  suit* 
against  a  stockholder  ot  the  corporation  to  enforce  payment  fo^hia 
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nniMid  sabflcriptioii,  a  oomplamt  alleging  that  the  eorporation  had 
no  assets  except  its  unpaid  sobscriptions,  but  which  fails  to  show 
that  the  jadgment  conld  not  have  been  made  ont  of  the  property 
of  the  other  jadgment  debtors,  does  not  state  a  cause  of  action.— 
Burehv.  Tavlor « 245 

2.  Unpaid  Stock  —  Subaeriptkms — Trust  Fund,  A  creditor  of  a  corpo- 
ration, who  was  himself  a  stockholder  therein,  obtained  a  judg- 
ment sgainst  it,  and  thereupon  brought  an  action  before  a  justice 
of  the  peace  against  another  stockholder  who  had  not  paid  up  his 
sobscription,  and  sought  to  enforce  the  collection  of  same  and  its 
application  on  his  judgment  against  the  corporation.  Held,  that 
unpaid  stock  subscriptions  are  a  trust  fund  for  the  benefit  of  all 
the  creditors,  and  that  to  enforce  a  right  to  participate  therein 
requires  a  proceeding  in  equity.  — Id 245 

3.  ArngmnetU  of  Stock  —  Liability  on  Subscription,  A  subscriber 
to  th^  capital  stock  of  a  corporation  who  has,  in  good  faith,  trans- 
ferred his  shares  to  another,  which  transfer  has  been  accepted  by 
the  coxporation,  before  sn  assessment  is  made,  is  not  liable  for  the 
unpaid  subscription.  — Steufart  v,  Walla  WaUa^  etc.^  Pub,  C7o,»«s  521 

4.  Tranter  of  Shares  —  BstoppeL  Though  the  by-laws  of  a  cor- 
poration require  the  entiy  of  transfers  of  shares  on  a  stock-ledger, 
if  none  is  kept  and  such  a  transfer  is  entered  according  to  the  cus- 
tom of  the  company  on  the  subscription  list,  and  an  assignment  is 
endorsed  on  the  shares  themselves,  and  a  new  certificate  is  issued  ' 
to  the  purchaser  by  the  company,  the  latter  cannot  deny  the 
Talidity  of  the  transfer.  —  Id, •  •  ^ 521 

See  Actions;  Pleading,  1,  2, 

COSTS  AND  FEES. 

Right  to  Costs  in  Condemnation  Proceedings,  Defendant  constructed 
its  railroad  on  plaintiff's  land  without  any  proceedings  to  acquire 
title.  Plaintiff  procured  the  appointment  of  householders,  who 
appraised  his  damages  at  $1,425.  Defendant  elected  to  have  the 
case  tried,  which  was  done,  a  verdict  being  returned  for  $1,000. 
On  appeal,  a  new  trial  was  ordei^  on  which  a  verdict  for  $1,000 
was  sgsin  rendered.  Defendant  then  moved  for  judgment  for 
coets  and  disbursements,  amounting  to  $306.  No  offer  to  compen- 
sate plaintiff  or  to  pay  either  of  the  awards  was  ever  made.  Code 
Wash.  T.,  §  2475,  provides  that  costs  are  to  be  taxed  against  the 
corporation  only  when  the  verdict  and  judgment  sre  for  a  larger 
amount  than  the  householders  awarded,  or  the  case  has  been  tried 
at  the  instance  of  the  corporation  to  reduce  the  award,  and  it  is 
not  reduced ;   otherwise  costs  shsll  be  taxed  against  the  land 
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owner.    On  the  particnUr  facts  of  the  case,  heid,  that  plaintiff 
ontitlad  to  ooata  and  dislnmeinentB,  indlnding  $15  attorney's  fee.-«- 
Owsley  V,  O.R,AN,Co 491 

See  Cbiminal  Law,  3;   Lbtt  and  Suzubv,  2;    Mobtoaoh9« 

4;  NinSAKOft      • 

COUNTIES. 

1.  County  ComnUsrionars  —  ExpenKs  of  Tax  List  —  CorUract,  Code 
Wash.  T.,  §  2673»  subds.  5  and  6,  anthorixes  the  connty  oommis- 
sionen  to  allow  acconnts  chargeable  against  the  county  not  other- 
wise provided  for,  and  to  have  the  care  of  oonnty  property  and 
management  of  oonnty  funds  and  business.  ffMf  that  they  could 
make  a  contract  to  pay  five  per  cent,  for  making  a  tax-list  of  all 
delinquent  taxes  in  a  county.  —  Martin  v,  WhUman  County 533 

2.  8ame—DisaUowanee  qf  Claim  — Cause  of  Action,  The  contract 
being  to  pay  five  per  cent,  on  the  total  amount  of  the  tax-list,  and 
the  list  being  made  and  presented,  and  the  board  having  made  an 
crder  that  five  per  cent,  of  the  delinquent  taxes  b^  paid  on  the 
contract  as  collected,  a  cause  of  action  arises  immediately  againil 
the  county,  under  Code  Wash.  T.,  §  2695,  such  order  being  a  snb^ 
stantial  disallowance  of  plaintiff's  claim.  —  Id 533 

See  CoNTRAcra,  4;  Highways,  % 

COURTS. 

1.  BemowU  </  Cau$es  —  Federal  Question,  The  question  whether  a 
patent  from  the  United  States  conveys  part  of  the  sea-shore  balo# 
ordinary  high-.water  mark  in  front  of  the  land  conveyed  by  the 
patent,  is  a  '*  federal  question,"  authorising  the  removal  of  the 
cause  from  the  state  to  the  United  States  court  — Kenyon  v.  Squire      9 

2.  Probaie  Court— Jurisdiction,  The  probate  court  has  no  jurisdic- 
tion to  try  the  title  to  real  estate  as  between  the  representatives 
of  an  estate  and  ihe  husband  of  the  decedent,  where  the  latter 
claims  an  interest  adverse  thereto.  —  Stewart  v,  Lohr 341 

3.  Same.  Where  a  probate  court  had  no  jurisdiction  of  the  subject- 
matter  of  an  action,  the  higher  courts  could  get  no  jurisdiction  on 
appeal.  —  Id 341 

See  Appeal  and  Error,  14,  32,  35;  Conshtdtional  Law,  1; 

EXBCUTORS  AND  ADMINISTRATORS,  5,  7;  StATCTKS,  8. 

CRIMINAL  LAW. 

1 .  Defendant  not  Sworn — Duty  of  Court  to  Instruct  —  Waiver.  Where 
the  defendant  in  a  prosecution  for  bnglary  was  not  sworn  as  a  wit- 
ness  in  his  own  behalf,  it  was  error  for  tiie  court  not  to  instmot 
the  jury  that  Irom  such  fact  no  inferenoe  of  guilt  should  be  drawn 
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against  the  defendant ;  and  the  fact  that  the  defendant  remained 
nient  does  not  amoant  to  a  waiver  of  snoh  right  —  Linbeck  v,  SUUe  336 

2.  IntirucHng  Jury  in  Absence  qf  Defendant,  It  ia- error  for  the  oonrt 
in  a  criminal  case,  npon  the  request  of  the  jury  but  in  the  absence 
of  the  defendant,  to  repeat  to  the  jary  certain  of  the  instmctions 
given  and  orally  explain  the  meaning  thereof!  althongh  the  de- 
fendant's attorney  was  present  and  made  no  objection.  —  Id..^,.  336 

3.  Fine — CoeU  —  Limitaiion  of  StatuU.  Under  §  1258  of  the  code, 
imposing  a  fine  not  excJeeding  five  hundred  dollars  on  conviction, 
and  providing  that  defendant  shall  stand  committed  nntil  the 
same  is  paid,  bat  making  no  provision  for  costs,  a  judgment  for 
Bye  hundred  dollars  and  costs  is  not  void  for  the  reasons  tha6  it 
exceeds  the  limitations  of  the  statute,  and  does  not  fix  a  definite 
period  of  imprisonment  in  the  event  of  non-payment  of  the  fine,  as 
said  section  should  be  construed  in  connection  with  §2105,  pro- 
viding that  on  conviction  the  defendant  shall  be  liable  to  pay  costs 
in  all  cases,  and  §  1125,  providing  that  in  default  of  payment  or 
security  of  fine  and  costs,  a  warrant  shall  be  issued  for  defendant's 
commitment,  specifying  that  he  be  imprisoned  one  day  for  every 
two  dollars  of  such  fine  and  costSb  —  Foster  v.  Territory 41 1 

See  ABaoH ;  Bubolabt;  CkMrsTrrunoNAL  Law,  2;  Evidbnob, 
17;  Oamwo;  Homicidb;  Imdiotmbnt;  Juby,  2;  Labcbmy; 
TbiaLi  1L 

CUSTOM.    See  Evidbncb,  5;  NanLiaBicciip  6;  Watbb  Amd  Watir- 
COURSBS,  1,  2,  3. 

DAMAGES. 

1.  Use  and  Occupation — Measure  of  Damages,  In  an  action  for  use 
and  occupation  the  true  measure  of  damages,  where  defendant 
holds  under  color  of  title  adversely  to  plaintiff,  is  the  fsAr  rental 
value  of  the  premises,  together  with  interest  thereon  to  the  time 
of  the  trial,  and  it  is  errer  to  permit  evidence  ol  the  highest 
market  value  of  the  produce  of  a  farm  during  the  year,  for  the 
purpose  of  proving  damages. — Meeker  v.  OardeUa «•#•  139 

2.  Illegal  Levy  by  Sheriff,  Where  a  debtor  mortgaged  his  stock  of 
goods  to  a  creditor,  and  gave  him  possession  with  authority  to  sell 
as  expeditiously  as  possible,  without  sacrifice,  and  apply  the  pro-i 
ceeds  to  the  payment  of  the  debt;  and  the  sheriff,  with  knowledge 
of  this  arrangement,  seised  the  goods  uuder  attachments  of  other 
creditors  of  .the  mortgagor,  and  sold  and  scattered  the  goods  sq 
that  tiiey  were  lost  to  plaintiff:  Hc^A,  th^t  iu  the  absence  oifxy 
allegation  of  special  damage,  the  mortgagee  was  entitled  to  recover 
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of  the  Bheriff  the  amottnt  of  his  debt,  and  interest  thereon,  not  ex-, 
oeeding  the  valne  of  the  goods  at  the  time  of  the  taking. — SKeehan 
V,  Levjf,,.^. 149 

See  EviDBMCB,  5;  Lew  and  Sbizitrb,  2,  3;  Plxabino,  6,  7; 
Vbndob  and  Vbnbbb,  1,  2. 

DELEGATION  OF  POWER.    See  CoKSTmrriONAL  Law,  1 . 

DEMAND.    See  Nbootiablb  IxsTRUMBins,  2;  Spbcific  Pb&fo|uc> 

AKCB,  2. 

DEMURRER.    See  Plbading.  8. 
DISORDERLY  HOUSE.    See  Nujsancb. 

DIVORCR 

Divorce — Chronic  Dementia  —  OonstittUional  Law.  Under  the  or> 
gaoic  act  providing  that  the  legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of  legislation,  an  act  of  the 
legislature  of  Washington  Territory  making  incurable  chronic 
mania  or  dementia  existing  for  ten  years  or  more  a  gronnd  of  di- 
vorce, is  valid  and  within  the  power  of  the  territorial  legialatnre.  — 
Hickman  V.  Hickman 257 

DUB  PROCESa    See  Constitutional  Law,  2,  H, 

DYING  DECLARATIONS.    See  Trial,  11. 

EJECTMENT. 

Poeteetwn  by  Drfenda^ni,    Where  plaintiff  is  not,  and  defendant  is»   - 
in  possession  of  land  claimed  by  the  former,  the  proper  form  of 
remedy  is  ejectment.— C%UAo«Jc  Bishop  qf  NeaquaU^  v,  Oibbon ....  592 

See  EviDBNCB,  7;  Writ  and  Procbba. 

ELECTIONS  AND   VOTERS. 

Three-J^ilu  qfthe  Voters  —  Oonetruction,  Where  an  ordinance  pro- 
vides that ' '  if  three-tifths  of  the  voters  of  said  city  of  Seattle  shall 
at  said  election  vote  in  favor  of  authorising,"  etc.,  it  does  not  re- 
quire, in  order  to  carry  the  proposition,  that  three-Afths  of  all  those 
who  may  be  entitled  to  a  vote,  should  vote  in  ftkvor  thereof,  but 
only  a  three-fifths  majority  of  those  actually  votings — Telser  v, 
Seattle 30& 

See  Municipal  Corporationb,  5,  6. 
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EMBEZZLEMENT.    See  Indicihxnt,  3. 
EMINENT  DOMAIN.    See  Oosrs  aitd  Fbes. 


EQUITY. 

Equity  Juri&dUUian  —  ViokUion  of  &crow.  Where  the  Qomplaini 
shows  th»t  pUintiiT  and  defendant  both  filed  apon  the  same  gov- 
ernment land*  and  by  way  of  compromise  each  agreed  to  relinquish 
a  portion  of  the  claim  to  the  other,  and  that  plaintiff  executed  a 
deed  to  defendant  for  twenty  acres  of  the  portion  relinquished  to 
plaintiff,  and  placed  the  same  in  escrow  to  be  delivered  after  final 
proof  under  his  homestead  entry,  but  that  prior  thereto  defendant 
wrongfully  obtained  possession  of  said  deed  and  placed  it  of  re- 
cord, a  court  of  equity  has  power  to  order  the  return  of  the  deed 
to  escrow,  on  the  ground  that  plaintiff  has  a  special  interest^  be- 
yond any  mere  pecuniary  value  attached  to  the  instrument,  in 
having  said  deed  held  in  escrow,  in  view  of  the  fact  that  the  land 
laws  of  the  United  States  prohibit  the  conveyance  of  public  lands 
before  final  proof. — Paxton  v.  Danfor^^sAdm'r .......••  120 

See  CoRPOBATioNS,  2;  iNJUNcmoN;  Trial»  13. 

£RROB>  WRIT  OF.    See  Appkal  and  Ebbos,  8. 

ESCHEAT. 

Title  of  Escheat  Veets  without  cud  qf  Court.  Where  the  owner  of 
lands  dies  intestate,  leaving  no  husband  or  wife^  or  kin- 
dred, the  lands  escheat  to  the  state,  under  §  3302,  Code  Wash.T., 
and  the  title  vests  immediately  in  the  state  on  the  death  of  the 
owner,  without  the  aid  or  intervention  of  the  probate  court. — 
TerrUoryv.  Klee ISS 

See  ExBCUTORS  and  Administbatobs,  5. 
ESCROW.    See  Eqctitt. 

ESTOPPEL. 

Salt  <^  Bights  in  Water-course  —  Estops  Claim  Under  Subsequent 
Patent,  One  who  is  present  and  aids  in  the  appropriation  of  a 
water-oourse,  and  afterwards  sells  his  interest  in  the  water-rights 
so  acquired,  is  estopped  from  asserting  any  claim  to  such  water- 
rights  under  a  patent  afterwards  obtained  by  him  as  a  pre-emptor 
of  the  land  through  which  the  water-oourse  passes.  —  ElRs  v. 
Pameroy  Improvement  Co 572 

See  CoBPORATXONS,  4;  Eyidsncb,  7. 
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EVIDENCR 

1.  Variance,  In  an  action  by  a  Berymnt  for  injories  reoeived  throQ|^ 
the  negligence  of  his  master,  where  the  oomphuntaUqgeft  the*  de- 
fendant left  his  work  to  go  to  the  water-closet,  and  was  injured 
while  on  the  way  there,  and  the  proof  shows  that  he  was  on  hi* 
way  to  his  work  in  the  morning,  but  had  not  yet  commenced  work, 
there  is  no  material  variance.— ^aytoartf  v.  CarlBon # . . . .     09 

2.  Forcible  Entry  aud  Detainer  —  Payment  qf  Taxes  as  Proof  qf  Poi-' 
session.  In  such  an  action,  no  question  of  title  being  inroWeit, ' 
there  was  no  error  in  excluding  evidence  that  defendant  had  yaad' 
taxes  on  the  premLses  in  controversy  for  two  years  last  patt,  nb 
other  proof  of  possession  or  right  of  possession  being  offered  1>/ 
defendant.  -—  BelUngham  Bay,  etc,,  R,  R.  Co.  v.  Strand 133 

3.  Same  -^Poueuion^  It  was  assigned  as  error  that  the  court  erred 
in  excluding  evidence  "  that  during  the  two  years  last  past,  de- 
fendant had  been  in  the  actnal,open  and  notoriooa  possesBion  of  laige 
portions  of  the  said  tract  of  several  hundred  acres  of  land  which 
originally  included  the  said  land  in  controversy.  **  HeULj  that  each 
evidence  was  irrelevant  to  the  issue  in  an  action  of  forcible  entn^ 
and  detainer.  —  Id 133 

4.  Same — Admistiions  in  Answer,  Where  plaintiff  proved  his  quiet 
and  lawful  possession  for  a  long  time  prior  to  and  up  to  the  time 
.of  the  alleged  forcible  entry^  and  defendant  offered  no  evideboe  of 
its  right  of  possession,  and  none  in  contravention  of  plaintiff's 
proof,  while  its  answer  admitted  it  was  in  possesnion  .<if  llM 
premises  at  the  commencement  of  the  action,  the  evidence  will 
sustain  a  verdict  in  favor  of  plaiiitiff.  —  Id 133 

•5.  Custom — Oathermg  Hops  Btfore  Ripe,  In  an  action  for  damagsi 
for  the  detection  of  premises  on  which  there  was  a  hop  yard,  it  ii 
error  to  permit  the  introduction  of  evidence  to  show  the  custom  of 

, .  farmers,  of ,  selling  hops  while  growing,  and  to  show  the  highest 
market  value  of  hope  before  they  were  gathered  or  ripe.  —  Meeker 
V,  Oardella 139 

'd.  Deed  by  Attorney  in  Fact  — Emdenoe  qf  Title.  A  deed  purporting 
to  be  made  by  the  attorney  in  fact  of  the  grantor  is  no  evidence  of 
the  grantee's  title,  unless  it  is  also  shown  that  the  attorney  in  fact 
had  authority  to  make  the  deed,  or  that  the  grantee  went  into 
possession  under  the  deed.  —  Territory  v,  Ktee, 183 

7.  Ejectment  —  Equitable  Estoppel,  In  an  action  of  ejectment,  de* 
fendant  may,  uo'ler  a  general  denial,  introduce  evidence  of  equit' 
able  estoppel,  where  the  complaint  does  not  state  the  source  of 
plaintiff's  title.  —  Parker  v,  Daeres 190 

•8.  Admissions  in  Original  Pleadings,  In  an  action  against  a  railroad 
company  for  killing  a  bull,  defendant's  original  answer,  admitting, 
in  effect,  that  defendant  owned  and  operated  the  train  that  killed 
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the  bull,  is  admisaible  in  evidence,  and  the  admiflsion  therein  ia 
oondasive  of  the  fact  admitted,  anlese  shown  to  have  been  made 
under  a  mistake.  —  O.  B.  d:  N.  Co.  v.  Dacres 195 

'  9.  Parol  CorUntet  Sale  of  Reed  EsUUe  by  Agent — Property  in  Hand$ 
ff  Another  Agent.  In  an  action  upon  a  verbal  contract  for  com- 
mission on  the  sale  of  real  estate,  where  plaintiff  testified  that  the 
property  was  placed  in  his  hands  by  defendant  for  sixty  days  for 
the  purpose  of  sale,  and  defendant  testified  that  he  told  plaintiff 
the  property  was  in  the  hands  of  another  real  estate  agent  for 
either  thirty  or  sixty  days,  but  that  if  the  time  had  expired  he  was 
at  liberty  to  handle  it,  it  was  error  to  exclude  evidence  that  the 
property  was  in  the  hands  of  the  other  agent  for  sale  at  the  time 
of  the  conversation  between  plaintiff  and  defendant,  as  such  evi- 
dence would  be  relevant  as  to  whether  or  not  a  contract  was  made 
as  alleged.  —  Going  v.  Cook i ^  224 

10.  Coniruet  by  Agent  —  Extent  of  Authority  ^  Belevaney.  Where, 
in  an  action  for  the  price  ot  certain  logs,  the  place  of  deliv- 
ery of  the  logs,  by  the  terms  of  the  contract,  is  in  contro- 
versy, evidence  that  the  agent  making  the  contract  had  otily  ' 
a  special  and  limited  authority  to  contract  for  the  purchase 
of  the  logs  to  be  delivered  at  the  mill  is  admissible,  as  a  cii*- 
cumstance  to  be  weighed  in  connection  with  the  agent's  tcttf- 
timony  as  to  whxt  the  contract  was. — Wettem  Mill,  etc.,  Co.,  ¥. 
Blanchard 230 

11.  Replevin— Title  — BiU  of  Sale  as  Mortgage.  Where  the  com- 
plainty  in  an  action  of  replevin,  alleges  title  generally  in 
plaintiff,  without  setting  forth  the  source  of  title,  and  plai|i- 
tiff,  on  the  trial,  introduces  in  evidence  a  bill  of  sale  from 
a  third  party  to  plaintiff,  the  defendant,  under  a  plea .  of 
general  denial,  may  introduce  evidence  tending  to  show  that 
such  bill  of  sale  was  given  as  security  for  a  debt,  and  wai,  in  I 
fact,  only  a  mortgage. — Kerron  v.  North  Padjie,  etc,  Mfg.  Co^x  ^.  241 

12.  Rea  Gestae.  In  a  prosecution  for  murder  it  is  not  error  for  the 
court  to  allow  a  witness  to  testify  that,  at  the  time  of  the  comimis- 
sion  of  the  homicide,  the  deceased  and  two  other  persons  were 
walking  together  on  the  sidewalk,  and  that,  as  they  were  passipg 
'the  defendant,  he  suddenly  drew  a  revolver  from  his  pocket  anil 
shot  the  deceased,  and  almost  immediately  turned  and  fired  at  the 
two  persons  with  him,  such  evidence  being  adnussible  as  part  of 
the  res  gestae. — Blanton  r.  State 265 

IZ.  Proof  of  Conversation.  Where  the  defense,  in  the  examination 
of  a  witness,  has  called  out  part  of  a  conver»ation,  the  prosecution 
may  call  either  party  to  it  in  order  to  prove  the  entire  conversa- 
tion.—fTAite  V.  Territory 279 
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14.  WrUten  Lease  —  Oral  Testimony »  Where  defendant  holds  under 
written  lease  the  premiaei  apon  which  a  lien  is  claimed,  his  in- 
terest therein  cannot  be  shown  by  oral  testimony. — CowU  «. 

A  hrensUdt 416 

15.  RepUvin  —  General  Denial — Ownership  m  Third  Party,  In  an 
action  to  recover  the  possession  of  specific  personal  property,  the 
defendant  may,  under  the  general  denial,  prove  ownership  or  the 
right  of  possession  of  the  property  in  controversy  in  a  third 
person. —  Chamberlin  v.  Winn 501 

16.  Mortgage  as  Pledge -^  Oral  Testimony,  In  an  action  of  replevin 
by  a  mortgagee  to  reoover  the  mortgaged  property  which  had 
been  attached  while  in  his  possession  by  creditors  of  the  mort- 
gagor, it  was  error  for  the  court,  after  excluding  the  mortgage  by 
reason  of  invalidity,  to  treat  the  transaction  brought  about  by  the 
mortgage  as  a  pledge,  and  admit  oral  testimony  to  establish  the 
relation  of  pledgor  and  pledgee. —  Marsh  v.  Wade 6S8 

17.  Character  in  Criminal  Cases,  Evidence  of  the  good  character  of 
the  defendant  is  always  admissible  in  a  criminal  case ;  and  if  it  is 
sufficient  to  raise  a  reasonable  doubt  in  the  minds  of  the  jury  as  to 
the  guilt  of  the  aocused,  it  is  their  duty  to  acquit.  —  Klehn  v. 
Territory 684 

18.  Collision  —  Dtfective  Engine,  Evidence  of  the  defects  of  the  engine 
was  admissible,  under  the  complaint,  which  alleged,  generally, 
that  the  collision  was  caused  by  defendant's  gross  negligence,  and 
though  the  allegations  were  not  broad  enough  to  cover  it,  its  ad- 
mission would  be  no  ground'  of  exception  under  Code  Wash.  T. 

%  lOb.'^yorthem Pacyic  B.  R.  Co.v,  CBrien M9 

19.  Action  for  Personal  Injuries  —  Prior  Occupation  and  Wages. 
Under  the  allegations  that  plaintiff  was  permanently  disabled 
to  follow  his  occupation,  and  rendered  unable  to  earn  a  liveli- 
hood, evidence  of  hii  prior  occupation  and  wages  is  admissible, 
and,  though  such  allegations  were  not  broad  enough,  the  admis- 
sion of  the  evidence  would  not  be  ground  of  exception  under  §  105 

of  the  code.  —  Id 690 

20.  Contributory  Negligence  —  Bttrden  of  Proof.  The  burden  of  prov- 
ing contributory  negligence  rests  upon  the  defendant.  —  Id 699 

See  Attachmknt,  2;  Contracts,  3;  Miohanios'  Likns,  3; 
Nbouobncb,  5,  6;  Pabtnsbship,  1,  2,  3;  Railboabo,  6; 
Witness. 

EXCEPTIONS.    See  Appeal  asd  Erbob,  18,  26» 
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EXECUTIONS, 

1.  Execution  8aU  —  RedempUon -- NoUce.  Uader  Code  W»sh.  T., 
1881,  §  375,  aabd^visioii  1,  providing  that  a  person  seeking  to  re- 
deem from  a  sheriflTs  sale  shall  give  the  purchaser  two  days'  notice 
of  his  intention  to  apply  to  the  sheriff  for  that  purpose,  a  notice 
given  on  the  4th  of  the  month  of  an  intention  to  apply  on  the  6th 

is  sufficient  —  ScoU  v,  Patterson 487 

2.  Same.  As  it  is  not  necessary  that  the  holder  of  the  cer- 
tificate of  purchase  should  be  present,  the  notice  need  not 
state  the  hour  of  the  day  when  the  application  will  be  made.  — 

Jd 487 

Z,  Notice  of  Redemption  —  Proof  of  Service,  Service  of  such  notice 
may  be  proved  by  the  testimony  of  the  person  who  served  it,  with- 
out any  return  or  affidavit  of  service  thereon.  —  Id 487 

SeeLRVY  and  Seizure,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Decedent* 8  Estate  —  CUUm  by  Administrator,  Under  §  1472,  Code 
Wash.  T.,  when  a  claim  against  a  decedent's  estate  is  rejected  by 
the  judge  of  the  probate  court,  no  appeal  lies  from  the  order  of 
the  probate  court  rejecting  the  claim.  The  holder's  remedy  is 
exclusively  by  suit,  in  the  proper  court,  against  the  executor  or 
administrator.  —  fFiftjTW  v,  WUHm 87 

1.  Same  —  Remedy.  Where  a  claim  held  by  the  administrator  him- 
self is  disallowed  by  the  probate  judge,  the  administrator's  only 
remedy  is  to  resign  his  trust,  and  bring  suit  as  any  other  creditor 
of  the  estate.  —  Id 87 

3.  Decedent' H  Estate  —  Presentation  qf  Claim  Secured  by  Mortgage. 
Failure  to  present  a  claim  against  a  decedent's  estate,  secured  by 
mortgage  on  his  land,  within  one  year  after  publication  of  notice 
to  creditors,  as  provided  by  Code  Wash.  T.,  §  1467,  will  not  bar 
the  mortgagee's  rights  under  the  mortgage  as  to  the  lands  mort- 
gaged, but  will  only  operate  to  prevent  his  making  any  deficiency 
that  remains  after  exhausting  the  mortgaged  property  out  of  the 
decedent's  other  estate.  —  Scammon  v.  Ward 179 

<  Same.  Where  the  mortgagee  of  a  decedent's  lands  applies  to  the 
probate  court,  under  Co<le  Wash.  T.,  §  1523,  to  compel  the 
redemption  of  land  from  his  mortgage  lien,  or  to  have  the  lands 
sold,  under  §  1524,  and  the  proceeds  applied  upon  the  mortgage 
debt,  he  must  apply  within  the  year  allowed  for  the  presentation 
of  claims  against  the  estate.  —  Id 179 

5.  Administration  in  Two  Cowities — Jurisdiction  First  Acquired  Ex- 
duMiw.  A  decree  of  one  probate  court  escheating  property  to 
the  territory  for  the  support  of  public  schools,  because  the  owner 
died  intestate,  leaving  no  kindred  or  wife,  is  void,  where  the  pro- 
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bate  court  of  another  coanty  has  already  granted  letters  of  admin- 
istration of  the  estate,  the  decedent  having  been  a  non-resident, 
and  having  died  ontside  of  the  territory,  leaving  property  in  both 
ooontieB.  —  Territory  v.  Klee IBS 

6.  Decedent's  Estate —  Setting  Aside  Sale -- Parties.  Objections  to 
the  confirmation  of  sale  of  a  decedent's  real  estate  can  be  made 
only  by  parties  interested  in  the  estate.  —  Terry  v.  Clothier 475 

7.  Probaie  Courts -^Juriediction  — Sale  of  Real  Xstate  iopay  Ex- 
penses of  AdminUtratUm.  Under  the  Code  Wash.  T.,  %  1444,  the 
fMobate  court  had  jurisdiction  to  grant  administration  upon  a 
decedent's  estate,  though  the  petition  therefor  showed  that  there 
way  no  personal  property  in  the  territory,  and  no  creditors  of  the 
estate,  and  that  the  decedent's  estate  was  in  course  of  administra- 
tion in  another  state;  and,  where  there  was  no  personal  property, 
it  was  proper  to  order  sale  of  the  real  estate  to  pay  the  expenses 
of  administration  and  taxes  assessed  against  the  real  estate  after 
the  death  of  the  decedent,  although  no  other  debts  were  proved.  — 
Harford  v.  Dawes 476 

See  Courts,  2;  Mortoaoss,  3,  4. 
EXEMPTION.    S«s  Hqvjbstrao;  Levy  and  Sbizurb,  1. 

FEDERAL  QUESTION.     See  Courts,  1 . 

F£LIX)W-SERVANTS.    See  Mastxr  and  Ssbvant,  1,  2,  3. 

FENCES.    See  Constitutional  Law,  3;  Railroads,  2,  3,  5. 

FINAL  ORDERS.    See  Appeal  and  Error,  1,  4,  6,  30. 

FINES.    See  Criminal  Law,  3. 

FIRES.    See  Neoligencb,  1 ;  Railroads,  4. 

FORCIBLE  ENTRY  AND  DETAINER.    See   Evidence,  2,  3,  4;  • 
Pleading,  4. 

FORGERY.    See  Indictment,  4,  6. 

FRAUD. 

Pleading,  Where  a  complaint  all^^es  a  state  of  facts,|which,^lf 
proved  to  be  true,  would  establish  fraud  as  a  conclusion  of  law,'it 
is  a  sufficient  allegation  of  fraud,  without  the  specific  declaration 
that  such  acts  were  fraudulent.  —  Andrews  v.  King  County 46 
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GAMING.  * 

1.  !mro  —  OmutrUctUm  o/Staiuie.  As  9S 1253  u&d  1266,  Code  Wash. 
T.,  alt«  sufficiently  explicit  to  enaUe  the  court,  with  reasonable 
^OBitaintj,  tcr  determine  what  the  legislatare  intended,  and  as  thejr 
described  the  olfense  of  dealing  faro,  or  permitting  the  same  to  be 
done  on  one's  premises,  with  sufficient  certainty,  they  cannot  be 
hsid  roid  for  onoertainty  and  amA>iguity.  —  Foster  v.  Territory. . .  411 

2.  Smtke,  —  IndietmenL  As  the  gravamen  of  the  offense  consists  in 
pemitting  the  game  of  Uro  to  be  dealt  in  prohibited  places,  an 
iBf^ctment  is  sufficient,  without  specifying  with  whom  the  game 
was  pli^ed,*or  in  what  particular  manner  it  was  conducted.  —  Id.  411 

3.  Destnu^n  of  Oambling  Apparatus  —  Presumptions.  Under  a 
statute  permitting  the  destruction  of  gambling  apparatus  seized  and 
held  as  evidence  upon  the  trial,  where  the  record  is  silent  as  to 
kow  the  apparatus  •came  into  possession  of  the  sheriff,  the  court 
cannot  presume  that  such  possession  was  wrongfully  obtained,  or 
that  the  recitals  and  order  of  the  court  directing  the  destruction 
were  unauthorized.  —  Way  v.  Territory 415 

GBAND  JURY.    See  CoNSTrruriojiAL  Law,  6,  7,  8;  Jury,  2. 

HABSAS  GORPUa 

1.  Wkea  not  Proper  —  Remedy  by  Appeal  Under  §  677,  Gode  of 
Wash.  T.,  prohibiting  inquiry  into  the  legality  of  any  commit- 
ment issued  on  a  final  judgment  of  a  court  of  competent  jurisdio- 
tion,  defendant  is  restricted  tolus  remedy  by  appeal;  and  the  writ 
of  habeas  corpus  will  only  lie  where  the  court  had  no  competent 
jurisdiction  in  the  premises.  — In  re  Rafferty 382 

2.  Jurisdietiyn  of  the  Supreme  Court  —  Practice.  Under  §  24  of  the 
enabling  act,  and  the  legislative  act  of  December  13,  1889  (Sess. 
Laws  1889-90,  p.  91),  continuing  all  laws  in  force  applicable  to 
the  state  form  of  government,  the  provisions  of  chapter  58,  €ode 
Wash.  T.,  in  segard  to  habeas  corpus,  are  applicable  to  the 
supreme  court  —  Id 382 

3.  Same.  Section  4,  article  4,  of  the  state  constitution,  giving  the 
supreme  court  original  jurisdiction  in  habeas  corpus^  is  self -exe- 
cuting; and  in  the  absence  of  legislation  on  the  subject,  the 
supreme  court  has  authority  to  establish  rules  defining  the  course 

to  be  pursued  in  issuing  the  writ.  —•Id 382 

4.  Same.  Under  the  authority  of  the  supreme  court  to  issue 
writs  of  habeas  corpus,  the  court,  or  one  of  its  judges,  can 
grant  an  order  nisi  to  show  cause  why  the  writ  should  not  issue.  In 
such  case  the  writ  should  be  issued  by  the  derk  of  the  supreme 
«ourt.  —  /rf 382 

5.  Same.    The  snpi^me  court  has  original   jurisdiction  in   habeas 
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HABEAS  CORPUS— Ck>NTiNUU>. 

corpus  to  iaraa  the  writ  or  make  the  order  nisi,  ia  all  caaee,  JUkd 
the  proviaions  of  §  4,  arfciole  4,  of  the  state  oonetitiitioii  do  not 
oonfine  iti  jurisdiotioii  to  state  officers.  —  /(!..,•..,•• •  ••«.  38^ 

HIGHWAYS. 

1.  A8$e»$menU  fer  Streti  ImprovemetUa  —  ConstrwsUon   of  Charter, 

The  act  inoorporattng  the  city  of  OlympU  gives  the  otty  power, 
in  §  8,  ''to  construct  and  repair  sidewalks,  a^  to  curb,  pare, 
grade,  grarei  and  gutter  any  street,  and  to  levy  and  colleot 
a  special  tax  or  assessment  on  the  lots  and  parcels  of  land  fronting 
on  such  street,  suffi  jient  to  pay  the  expense  of  oonstmction  of  said 
sidewalks,  and  graveling  or  paving  said  streets,"  and  further  pro- 
vides that  **  uoless  the  owners  of  more  than  one-half  the  property 
subject  to  assessment  for  such  improvement  petition  the  council  to 
make  the  same,  such  improvement  shall  not  be  niade  until  two- 
thirds  of  all  the  members  of  the  council,  by  vote,  authorise  the 
making  of  the  same;"  and  §  96  provides  for  an  assessment  of  lots 
and  an  apportionment  of  the  whole  cost  of  **  planking"  or  "  grav* 
eling,"  pro  rata;  §  93  provides  that  whenever  the  city  council 
deems  it  expedient  to  "  establish  or  order  the  grade  of  any  street 
or  alley  of  the  city,  or  to  make  any  improvement  thereof,  as  au- 
thorized by  §§  5,  6,  7,  8,  9,  and  10  of  this  act,"  it  shall  cause  a  sur- 
vey, diagram  and  estimate  of  the  cost  thereof  to  be  madeiuid  filed 
*'  for  the  inspection  of  the  persons  interested  therein;"  §  94  pro* 
vides  that  under  certain  circumstances  the  council  is  authorized 
to  proceed  and   ''make  the  improvement;"  and  other  sections 
speak  of  the  "  cost  of  improvements,  and  reqaire  the  council  to 
provide,  by  ordinance,  for  its  payment  as  apportioned.     HeH,  that 
all  the  sections  of  the  charter  upon  the  subjeofc  of  ktreet  improve- 
ments must  be  construed  together,  and  that  authority  is  thereby 
eonferred  upon  the  city  of  Olympia  to  levy  special  assessments  to 
pay  for  grading  streets,  as  well  as  for  graveling  and  paving  them. 
— McNair  v.  Ostrander ,...,...,: 110 

2.  Counties  —  Dffectioe  Sldcwxths:  A  county  is  not  liable  for  per- 
sonal injuries  caused  by  a  defective  sidewalk  under  its  control.  — 
Clark  V.  Lincoln  County   518 

See  Negligence,  7,  8. 

HOMESTEAD. 

f^May  he  Acquxred  After  Judgment,  Under  the  laws  relating  to  the 
selection  of  homesteads  (Code  Wash.  T.,  §  1460;  Acts  1885-^,  p. 
170),  the  obtaining  of  a  general  judgment  lien  does  not  cut  off  the 
subsequent  selection  of  a  homestead,  at  any  time  before  sale  to 
satisfy  the  judgment.  —  McMillan  v.  Mau , ,     26 
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HOMICIDE. 

1.  Murder^ Arson.  Uader§823,  Code  of  Wash.  T.,  defioing  the 
erime  of  arsoa,  and  providing,  among  other  things,  that  "  ehonld 
the  death  of  any  person  ensue  therefrom,  knotrn  to  be  occnpying 
or  present  in  said  premises  at  the  time  such  premises  are  willfully 
set  fire  to,  the  offender  .  .  .  shall  be  deemed  guilty  of  murder 
in  the  first  degree,"  an  instruction  to  the  jury,  in  a  prosecution 
thereunder  for  murder  in  the  first  degree,  that  '*you  must  find 
from  the  evidence  that  the  deceased  was  in  the  house  at  the  time 
of  the  fire;  that  the  defendant  knew  he  was  there,  and  that  the 
deceased  came  to  his  death  in  said  house  by  reason  of  the  burning 
of  the  house,"  is  erroueous,  as  under  such  an  instruction  the  jury 
might  have  convicted  the  defendant,  if  the  deceased  was  present 
in  the  house  at  any  time  daring  the  fire,  without  regard  to  the 
fact  as  to  whether  defendant  knew  he  was  present  in  the  house  at 
the  time  it  was  fired.  —  AfcClaine  v.  Territory 345 

2.  Same.  The  court,  upon  the  trial,  gave  the  following  instructions: 
**  The  prosecution  must  make  out  its  case  beyond  a  reasonable 
doubt.  That  is  to  say,  must  prove  the  house,  of  five  dollars  at 
least  in  value,  was  burned  at  or  about  the  date  charged;  that  the 
defendant  did  this  purposely;  that  the  deceased  was  in  the  house 
when  he  purposely  set  fire  to  it.  And  if  about  any  of  these  essen- 
tial facts  there  is  any  reasonable  doubt  you  must  acquit."  Held, 
that  the  instruction  had  a  tendency  to  mislead  the  jury,  as  all  the 
essential  elements  of  the  crime  are  not  given  therein.  —  Id 345 

See  Evidence,  12;  Indictment,  1,  2. 
HUSBAND  AND  WIFE.    See  Divorce;  Levy  jlvd  Seizure,  1. 

INDICTMENT. 

1.  Murder  —  Failure  to  Charge  Deliberate  and  Premeditated  dialice. 
Under  Code  Wash.  T.,  making  murder  a  purely  statutory 
crime,  an  indictment  for  murder  which  alleges  that  the  de- 
fendant did,  purposely  and  of  his  deliberate  and  premedita- 
ted malice,  assault  the  deceased,  and  that  the  defendant  of  his 
premeditated  malice,  fired  the  shot  which  killed  the  deceased,  but 
does  not  allege  that  the  defendant,  purposely  and  of  his  deliberate 
and  premeditated  malice,  killed  the  deceased,  is  fatally  defective 
as  charging  murder  in  either  the  first  or  second  degree;  nor  is  the 
indictment  aided  by  the  concluding  part,  that  the  said  defendant, 
"so,  in  the  manner  and  by  means  aforesaid,  feloniously,  purposely, 
and  of  his  deliberate  and  premeditated  malioe,  did  kill  and  mur- 
der" the  deceased.  An  objection  as  to  the  suificiency  of  such  an 
indictment  may  be  made  lor  the  first  time  in  the  snpreme  conrt.  — 
BkuUonv.  State • 266 

41—1  WASH. 
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INDICTMENT — Continued. 

2.  Scone  —  Sufficient  to  Sustain  Conviction  for  Mant  laughter,  Snch  an 
indictment,  though  insufficient  to  sustain  a  conviction  of  murder 
in  the  first  or  second  degree,  does  sufficiently  charge  the  crime  of 
manslaughter,  and  is,  therefore,  valid  to  that  extent.  — Id 265 

3.  Embezzlement — Construction  of  StoUi^  An  indictment  for  embez- 
zlement by  an  agent  which  does  not  allege  that  the  defendant  was 
an  agent  for  hire,  is  fatally  defective  under  the  provisions  of  Code 
Wash.  T.,  §  835,  as  the  words  "for  hire,"  in  said  section,  qualify 
each  of  the  classes  of  persons  enumerated  therein.  —  Terry  v.  Slate  277 

4.  Forgery  —  Omiaaion  in  Indictment  qf  Figures  Cut  in  Draft,  An 
indictment  for  forgery  which  correctly  sets  forth  a  copy  of  the 
forged  draft,  with  the  exception  of  the  figures  cut  therein,  is  not 
defective,  the  figures  cut  in  the  draft,  in  a  legal  sense,  being  no 
part  of  the  instrument.  —  White  v.  Territory 279 

5.  Same — Alteration  of  Genuine  Instrument.  An  indictment  charg- 
ing that  defendant  uttered  and  published  as  true  a  certain  false 
and  forged  writing,  which  is  set  out  in  full  in  the  indictment,  is 
sufficient  to  warrant  proof  of  the  alteration  of  an  instrument  orig- 
inally genuine. — Id 279 

See  Abson;  Constitutional  Law,  6,  7,  8;  Gaming,  2. 
INFORMATION.    See  Burolahy;  Constitutional  Law,  6,  7,  8. 

INJUNCTION. 

Unequal  Taxation,  While  equity  will  not  interfere  to  set  aside 
the  judgments  of  assessors  or  boards  of  equalization  in  rela- 
tion to  values,  injunction  is  the  proper  remedy  where  officers 
fraudulently,  capriciously  or  tyrannically  refuse  to  exercise  their 
judgment,  by  adopting  a  rule  or  system  of  valuation  designed  to 
operate  unequally.  — Andrews  v.  King  County 4G 

See  Appeal  and  Ebrob,  4,  30. 

INSURANCE. 

1.  Premature  Action,  Under  an  insurance  policy  which  provides 
that  any  loss  incurred  shall  not  be  payable  until  sixty  days  after 
notice  and  satisfactory  proof  thereof,  a  suit  brought  against  the  in- 
surance company  before  the  expiration  of  sixty  days  after  proof 
and  notice  is  unwarranted,  unless  there  has  been  an  unqualified  re- 
fusal on  the  part  of  the  company  to  pay  the  loss. — Caaoadej  etc., 
Ins.  Co,  V,  Journal  Pub,  Co 45i^ 

2.  Refusal  of  Payment— -Declaration  of  Trustee,  A  declaration  by  a 
trustee  of  an  insorance  company,  showing  hostility  to  the  pay- 
ment of  a  certain  loss  under  a  policy  of  insurance,  will  not  be  re- 
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INSUR  ANC  E  —  Continued. 

garded  as  the  refusal  of  the  ooin{>aoy  to  pay,  unless  he  is  specially 
charged  by  the  board  of  trustees  with  the  duty  of  communicating 
such  decision  to  the  policy  holder. — Id 452 

3.  Evidence  of  Value  —  Proof  of  Loss  Insufficient,  In  an  action  on 
an  insurance  policy,  where  there  is  no  other  evidence  of  the  value 
of  the  property  destroyed  by  fire  than  the  proof  of  loss  made  by 
the  claimant,  as  required  by  the  terms  of  the  policy,  the  plaintiff 
should  be  nonsuited.  —  Id 452 

4.  Assignment  of  PoUcy  —  Forfeiture,  Where  au  insurance  policy  is 
conditioned  to  be  void  if  assigned  in  case  of  sale,  unless  the  assign- 
ment is  approved  by  the  president  or  sacr^tary  the  policy  becomes 
forfeited  on  sale  and  transfer  of  the  property  without  such  ap- 
proval, unless  there  is  waiver  thereof.  —  Id 452 

6.  Same  —  Agents  as  Beneficiaries  —  Their  Consent  no  Waiver, 
Where  a  policy  of  fire  insurance  is  made  payable  in  case  of  loss  to 
to  the  agents  of  the  insurance  company  to  secure  advances  made 
by  them  to  the  insured,  the  consent  of  the  agents  to  an  assign- 
ment of  such  policy  does  not  amount  to  a  waiver  of  the  condition 
as  to  assignment,  as  the  agents  are  beneficiaries  under  the  policy, 
and  cannot  bind  the  company  by  their  acts.  —  Id 452 

INSTRUCTIONS.  See  Appeal  and  Error,  26,  31;  Criminal 
Law,  1,  2;  Homicide,  1,  2;  Nequobnce,  2;  Railroads,  4; 
Trlal,  8,  12. 

INTEREST. 

Compound  Interest — Agreement  to  Pay  Valid,  An  agreement  in 
a  mortgage  to  pay  interest  semi-annually  at  the  rate  of  1^  per  cent, 
per  month,  which,  if  not  so  paid,  is  to  be  added  to  the  principal 
and  draw  like  interest,  and  further  providing  for  ten  per  cent, 
attorney's  fees  upon  principal  and  interest,  in  case  of  foreclosure, 
is  valid  under  the  laws  of  this  state. — Beed  v,  Mtller 426 

See  Damages,  I,  2;  Trlal,  1,  2. 

JUDGMENT. 

1.  Lack  of  Jurisdiction.  A  judgment  rendered  against  a  non-resi- 
dent defendant,  no  property  of  the  defendant  having  been  brought 
under  the  control  of  the  court,  without  personal  service  upon  him, 

or  his  voluntary  appearance,  is  void.  —  Faxton  v.  Dttniell 19 

2.  JBrroneous  Judgment — Remedy,  Where  a  judgment,  erroneous 
but  not  void,  has  been  entered  against  a  party,  he  should  either 
appeal,  or  apply  to  the  court  in  the  manner  and  within  the  time 
prescribed  by  law  to  have  it  set  aside.  After  the  expiration  of 
the  time  prescribed,  the  district  judge  has  no  power  to  vacate  or 
modify  the  judgment.  — Hawks  v,  Votaw 70 

3.  JusUce  of  the  Peace  —  Default  —  Judgment.     Code  Wash.   T., 
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JUDGMENT  —  CoNTiNUBD. 

§  1781,  provides  that  when  a  defendaDt  who  has  been  served  with 
a  trae  copy  of  the  complaint  and  notice  fails  to  appear  and  plead 
within  the  time  specified  in  the  notice,  or  within  an  honr  there- 
after, in  an  action  in  a  justice's  court,  judgment  shall  be  given 
without  further  evidence.  Held^  that  where,  on  the  expiration  of 
an  hour  from  the  time  set  for  trial,  no  appearance  having  been 
entered  for  defendant,  plaintiff  demands  judgment,  and  shortly 
afterwards  persons  present  object,  as  agents  for  defendant,  bat  the 
justice  says,  "I  will  have  to  render  judgment,"  and  refers  snch 
agents  to  §  1781,  judgment  is  entered  for  plaintiff,  which  cannot 
be  modified  or  changed,  though  after  plaintiff  and  his  attorney 
depart  the  justice  grants  defendant  a  continuance,  but  enters 
up  the  judgment  for  plaintiff  several  hours  thereafter.  — McCoy  v. 
BeU 504 

4.  Judgment  against  Party  not  Served.  Where  only"  one  of  two 
defendants  is  served  with  process,  it  is  error  to  render  personal 
judgment  against  both,  though  they  are  allied  in  the  complaint 
to  be  partners.  —  Id • 504 

See  Appeal  and  Erbob,  18,  95,  40;  Criminal  Law,  3;  Hon- 
stbad;  Limitation  of  Actions;  Mbchanigs*  I^ibns,  4; 
Plbadxn'OS,  1,  2,  3,  12;  Triai.,  1,  2. 

JURISDICTION. 

Non-resident  —  Objections  to  Jurisdiction —  Waiver.  Where  judg- 
ment by  default  has  been  entered  against  a  non-resident  defendant, 
on  service  by  publication  and  attachment  of  his  property,  defend- 
ant's objections  to  the  jurisdiction  of  the  court,  taken  before  entry 
of  the  default,  are  waived  by  his  motion  to  open  the  default, 
which  was  not  upon  a  special  appearance,  and  by  the  subsequent 
filing  of  his  answer.  —  Say  ward  v.  Carlson 29 

See  Appbal  and  Error,  2,  7,  10,  11,  35;  Appearance,  2,  3; 
CoNTiNCANCR;  CouRTS,  2,  3;  Executors  and  Adminls- 
TRATORS,  5,  7;  Habkas  Corpus,  1,  3,  5;  Jitdombnt,  1;  Re- 
ceivers. 

JURY. 

1.  New  Venire  before  Panel  Exhnusted.  It  is  a  mere  irregularity, 
not  at  all  prejudicial  to  the  rights  of  the  defendant,  for  the  court 
to  order  a  venire  for  additional  jurors  before  the  regular  panel  was 
exhausted,  especially  where  the  record  shows  that  none  of  the  ad- 
ditional jurors  or  talesmen  were  drawn  as  trial  jurors  until  the 
original  panel  was  entirely  exhausted.— r  BUvnion  v.  State, 26S 

2.  Failure  to  C/iallenge  Grand  Jury  by  Defendant  in  Custody.  Where 
the  crime,   for  which  the  defendant  was  in  custody,  was  com- 
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JURY —  Continued. 

mitted  shortly  after  the  discharge  of  the  regularly  empanneled 
grand  jury  of  the  connty,  it  is  competent  for  the  conrt,  then 
in  sessioo,  to  re-snmmon  the  grand  jury  to  inquire  into  the 
matter;  and  the  defendant  being  present  when  the  grand  jury 
was  empannded,  and  given  an  opportunity  to  challenge  either 
the  entire  panel,  or  the  individual  jurors,  and  declines  so  to 
do^  he  cannot  afterwards  question  the  legality  of  the  em- 
panneling  of  the  grand  jury  by  a  motion  to  quash  the  in- 
dictment. —  Id 266 

See  Afpeal  and  Error,  25;  Constitutional  Law,  6,  7,  8; 
Trial,  3,  4,  5,  10,  13. 

JUSTICE  OF  THE  PEACE. 

Succession  to  Office —  When  Comptaint  Presumed  to  be  Filed — 
Summons,  A  complaint  coming  into  the  possession  of  a 
justice  of  the  peace  by  reason  of  his  succession  to  the  office 
cannot  be  presumed  to  have  been  filed  by  him  nn  any  other 
date  than  the  day  of  his  succession  to  office,  though  marked 
filed  by  him  as  of  a  later  date;  and  defendant  must  be  cited  to 
appear  within  twenty  days  from  the  date  of  filing.  —  NeUon  v, 
CampbeU 261 

See  Appeal  and  Error,  10,  11;  Appearance,  1,  3;    Con- 
tinuance; Judgment,  3;  Pleading,  6. 

LANDLORD  AND  TENANT. 

1.  Use  ait/l  Occupation  Pending  Appeal  —  Action  Jor,  Where  plain- 
tiff has  obtained  judgment  in  an  action  of  ejectment,  and  defend- 
ant appeals,  filing  bond  therefor,  in  a  subsequent  action  by  plain- 
tiff against  defendant  to  recover  damages  for  use  and  occupation 
pending  the  appeal,  plaintiff  is  not  bound  to  sue  on  the  appeal 
bond.—  Meeker  v.  QardeUa 139 

2,  Defective  Lease — Specific  Performance.  Where  a  tenant,  under 
the  terms  of  a  lease  which  is  invalid  because  not  acknowledged, 
but  is  otherwise  sufficient,  enters  into  possession  of  premiMS, 
makes  improvements  thereon  and  pays  rent  therefor,  he  is  entitled 
to  specific  performance  of  the  terms  of  the  defective  lease,  as 
against  a  subsequent  vendee  of  his  lessor,  who  takes  with  actual 
knowledge  of  such  tenant's  rights.  —  McOlauJUn  v,  Holman 239 

LARCENY. 

Information  —  Railroad  Tickets  —  Value.  An  information  charging 
defendant  with  taking  and  stealing  *'  ninety-three  railroad  tickets 
of  the  aggregate  value  of  one  hundred  and  twenty  dollars,'*  with- 
out alleging  the  value  of  each  ticket  taken,  and  showing  that  they 
were  stamped,  dated  and  signed,  does  not  state  facts  sufficient  to 
constitute  the  crime  of  larceny.  —  McCarty  v.  State 377 
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LEVY  AND  SEIZURE. 

1.  Community  Property —  When  SxempL  Under  the  laws  of  this 
state  (Code  Wash.  T.,  ch.  183),  commanity  real  estate  is  exempt 
from  execution  on  a  judgment  rendered  against  the  husband,  who, 
as  constable,  wrongfully  sold  mortgaged  personal  property,  under 
execution. — BroUon  v.  Langeri 73 

2.  Failure  to  Levy —  Tender  of  Fees  —  Damages.  Sections  2772  of 
the  code,  providing  that  no  sheriff  shall  be  liable  for  damages  for 
refusing  to  serve  any  civil  process  unless  his  legal  fees  are  first 
tendered  him,  must  be  construed  in  connection  with  §  2099, 
providing  that  no  officer  shall  be  required  to  perform  any 
official  act  unless  his  fees  are  paid  when  he  demands  the  same, 
as  they  are  upon  the  same  subject-matter;  and  in  an  action 
against  a  sheriff  for  damages  for  failure  to  levy  an  execution, 
it  is  no  defense  for  him  to  allege  that  his  fees  were  not 
tendered,  where  he  has  made  no  demand  for  them  in  advance 

of  service.  —  Haas  v,  GaddU 89 

3.  Partnership  Property — Attachments  for  Individual  and  Partner' 
ship  Debts  —  Sale  by  Sherif  upon  Judgment  agaijut  Individual 
Partner.  Where  partnership  property  was  attached  in  an  action 
against  one  of  the  partners,  and  subsequently,  but  prior  to  judg- 
ment against  the  individual  partner,  creditors  of  the  partnership 
attached  the  same  property  and  obtained  judgment  in  an  action 
against  the  partnership,  the  sheriff's  refusal  to  proeeed  under  exe- 
cution in  favor  of  the  judgment  creditors  of  the  partnership,  and 
his  sale  of  the  property  upon  the  judgment  obtained  against  the 
individual  partner,  will  hot  render  him  liable  for  damages.  —  Id,.     89 

Ske  Shkrifvs  and  Constablbs. 

HENS.    See  Mbchanics'  Libns. 

UMITATION  OF  ACTIONS. 

Action  on  JudgmienL  The  proceeding  prescribed  by  Code  Wash. 
T.,  ch.  29,  to  revive  the  lien  of  a  judgment,  is  not  the  commence- 
ment of  an  action ;  nor  do  the  provisions  of  $  27  of  the  code, 
limiting  to  six  years  the  time  within  which  an  action  may  be 
commenced  upon  a  judgment  or  decree,  apply  to  judgments  ren- 
dered by  the  courts  of  this  state.  —  Burns  «.  Conner 6 

MANSLAUGHTER.    See  Indictment,  2. 

MASTER  AND  SERVANT. 

1.  Anion  for  Damages  —  Injuries  by  Fellow- servant.  Where  the  gist 
of  the  complaint  is  that  the  master  has  injured  the  servant,  and 
the  proof  shows  that  plaintiff's  injury  was  caused  by  the  negligence 
of  a  fellow-servant,  defendant  may  move  for  nonsuit  without  hav- 
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ing  pleaded  any  other  defense  th%n  the  general  denial.  —  Sayioard 
V,  Carlson 29 

2.  Fettow-servants .  A  person  employed  as  head  carpenter  in  a  saw- 
mill, to  make  repairs  aroand  the  building  and  on  vessels  used  in 
connection  with  the  mill  business,  is  the  fellow-servant  of  a  sawyer 
employed  in  the  same  mill. — Id 29 

3.  Felloto-servanU.  Under  the  facts  stated,  the  conductor  and  engi- 
neer of  the  wild  train  were  not  fellow-servants  of  the  workmen  on 
the  gravel  train,  or  engaged  in  the  same  common  employment. — 
Northern  PoLcific  R,  R.  Co,  v.  O'Brien 599 

MECHANICS'  LIENS. 

1.  Notice  —  Description  of  Land  —  Foreclosure.  A  notice  of  claim  of 
mechanics'  lien,  which  describes  the  land  as  *'  being  seventy  feet 
on  Pike  street,  and  on  the  southerly  line  thereof,  by  seventy- 
five  feet  front  on  Fourth  street,  and  on  the  westerly  line  thereof, 
excepting  a  space  of  twenty-two  feet  more  or  le»8  wide  on  Pike 
street  by  about  twenty-five  feet  deep,"  is  so  indefinite  and  uncer- 
tain as  to  the  tract  excepted  that  a  decree  of  foreclosure  cannot  be 
based  thereon.  —  Kellogg  v,  LiUell  <&  Smythe  Mfg,  Co 407 

2.  Lien  on  Building  Separate  from  Land,  Under  the  laws  of  this  state 
a  mechanics'  lien  cannot  be  maintained  upon  a  building  separate 
from  any  interest  in  the  land  upon  which  it  is  situated.  —  Id,,..,  407 

3.  Notice  of  Claim  —  Pro(f  qf  Recording.  In  an  action  to  foreclose 
a  mechanic's  lien,  a  denial  by  defendant,  on  information  and  belief, 
of  the  recording  of  the  notice  of  lien  is  sufficient  to  require  plain- 
tiff to  prove  that  the  notice  has  been  recorded  as  required  by 
law.  —  Cowie  v.  Ahrensledt 416 

4.  Indefinite  DeaeripUon  of  Land  —  Attempted  Aider  by  Judgment. 
Where  the  claim  of  lien  was  upon  the  whole  of  a  certain  lot, 
but  the  proof  showed  that  it  was  only  upon  a  part  of  it»  thirty- 
six  feet  in  width,  nearer  the  center  than  either  side  of  the  lot, 
which  was  sixty  by  one  hundred  and  twenty  feet,  the  description 
was  not  sufficiently  definite  to  sustain  a  judgment;  nor  is  the 
judgment  aided  by  adding  to  such  description  the  name  of  the 
building  on  the  land.  —  Id 416 

5.  Notice  —  Variance  in  Name  of  Corporation,  In  a  suit  to  foreclose 
a  mechanic's  lien  against  the  "  Installment  Building  and  Loan 
Company,"  for  material  furnished  the  corporation  itself,  it  is  an 
immaterial  variance  where  the  notice  of  claim  of  lien  offered  in 
evidence  described  the  corporation  as  the  "Installment  Building 
and  Loan  Association. "» Inatallment,  etc,,  Loan  Co,  v.  Wentworth..  467 

6.  Dtfeetive  Notice  —  Terms  and  Conditions  of  Contract,  Under  § 
1961,  Code  Wash.  T.,  providing  that  the  notice  of  mechanic's  lien 
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shftll  oootain  a  atatement  of  the  demand  after  dedactm^  all  just 
credits  and  offsetB,  aad  alto  a  statement  of  the  terms  and  condi- 
tions of  the  contract,  a  lien  notice  is  defective  which  states  that 
the  work  was  performed  and  the  material  furnished  under  a  sub- 
contract, but  which  does  not  purport  to  contain  a  statement  of  the 
terms  and  conditions  of  the  contract.  —  OcUes  v,  Brtnon 470 

7.  Lkn  Notice — Notary's  Certificate — Seal,  In  certifying  the  verifi- 
cation of  a  lien  notice  the  notary  must  impress  his  official  seal 
thereon,  as  such  notice  is  not  primarily  intended  for  use  in  court, 
and  is  therefore  not  within  the  exception  provided  by  §  5,  Session 
Lawsl88d-90,  p.  474.— /rf 470 

8.  Payment  to  Contractor  —  Lien  of  Materialmen  and  Laborers. 
Code  Wash.  T.,§1957,  provides  that  every  person  performing 
labor  upon,  or  furnishing  material  to  be  used  in,  the  oonstmction 
of  a  building,  has  a  lien  therefor,  whether  furnished  at  the  instance 
of  the  owner  or  his  agent,  and  that,  for  the  purpose  of  the  act, 
every  contractor,  eta,  shall  be  held  to  be  the  owner's  agent.  By 
§  19G5  the  owner  may  avoid  a  lien  by  posting  a  notice  as  therein 
directed.  Held  that  the  material-man  or  laborer  has  a  lien,  not- 
withstanding payment  to  the  contractor.  —  Spokane  Lumber,  etc^^ 

Co.  V.  MeCheeney G09 

9.  Same  —  GonetitutionaUty.  A  statute  giving  a  lien  to  material-men 
and  laborers,  notwithstanding  payment  to  the  main  contractor,  is 
constitutional  as  to  future  transactions.  —  Id 609 

See  Trial,  13. 

MORTGAGE. 

1.  Mortgaged  Pemonalty  —  PoMessionby  Mortgigee.  Where,  under  a 
chattel  mortgage,  possession  of  the  mortgaged  goods  is  delivered 
to  the  mortgagee  with  power  to  sell  them  at  private  sale,  the  mort- 
gagee is,  in  the  absence  of  fraud,  entitied  to  the  undisturbed 
possession  of  the  goods  for  disposal  according  to  the  terms  of  the 
contract,  subject  to  a  strict  accounting  for  the  proceeds,  although 
the  chattel  mortgage  may  not  be  in  the  statutory  form.  —  Sheehan 

V,  Levy 149 

2.  Decree  of  Forecloeure  —  Confirmation  of  Irregular  Sale.  Where 
there  are  no  errors  sufficient  to  oust  the  court  of  jurisdiction,  an 
order  confirming  a  sale  under  decree  of  foreclosure  concludes  in- 
quiry into  irregularities  attending  the  sale,  such  as  departure  from 
the  terms  of  the  decree,  and  from  the  course  and  practice  of  the 
court. — Parker  v.  Dacres 190 

3.  Decedent* s  Estates — Presentation  of  Ctahn  Secured  by  Mortgage  — 
Foreclosure.  The  failure  to  present  a  daim  secured  by  mortgage 
upon  a  decedent's  land  to  the  administrator  ol  the  estate  within 
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one  year  after  notice  of  hie  appointment,  will  not  prevent  a  fore- 
cloenre  of  the  mortgage  where  no  recovery  is  songht  beyond  the 
proceeds  of  the  mortgaged  lands.  —  Reed  v,  MUler 426 

4.  Safne  —  Ci>9U  and  Attorney* s  Fees.  In  a  suit  for  foreolosore  of  a 
mortgage  on  real  estate,  where  the  mortgagor  dies  pending  the 
soit,  it  is  not  necessary,  in  order  to  recover  costs  and  attorney's 
fees,  that  the  claim  should  have  been  presented  to  the  adminis- 
trator of  the  mortgagor's  estate  within  one  year  after  his  appoint- 
ment.—/c2 426 

5.  Chattel  Mortgages  —  Necessary  Terms.  A  chattel  mortgage  is 
valid  without  words  purporting  to  grant,  sell,  convey,  etc. ;  the 
word  "  mortgage  "  indndes  all  these.  —  Marsh  v.  Wade 538 

6.  Mortgaged  Personalty  —  Rights  of  Mortgagee  in  Possession.  A 
mortgagee  in  possession  of  the  mortgi^ed  property,  the  mortgage 
being  valid  between  the  parties,  and  made  in  good  faith,  has  the 
right  of  possession  against  all  the  world,  and  he  cannot  be  deprived 
of  that  possession  until  the  debt  for  which  the  mortgage  is  executed 
has  been  satisfied.  —  Id 538 

7.  Chattel  Mortgage  —  Recording  —  Purch€iser  with  Notice,  The  sole 
purpose  of  the  statute  of  Washington  Territory  requiring  a  chattel 
mortgage  to  be  recorded  is  to  give  notice  by  the  record  to  subse- 
quent purchasers  or  mortgagees  of  the  property;  and  such  subse- 
quent purchaser  or  mortgagee,  with  full  knowledge  of  the  first 
mortgage,  cannot  resist  its  foreclosure  on  the  ground  that  it  does 
not  properly  describe  the  mortgaged  property,  or  that  it  was  not 
recorded  at  the  proper  place  and  within  the  time  required  by  the 
statute.  —  Darland  v.  Levins 582 

See  Damaobs,  2;  Evidbncb,  U,  16;  Exbgutors  and  Admin- 

I8TRAT0B8,  3,  4. 

MUNICIPAL  CORPORATIONS. 

1.  Re  incorporcUion  —  Construction  of  Stalutes.  A  town  incorporated 
under  the  void  act  of  February  2,  1888  (Laws  Wash.  T.,  1887,  p. 
221),  entitled  '*  An  act  for  the  incorporation  of  towns  and  villages 
in  the  Territory  of  Washington,"  may  incorporate  under  §§  1-3  of 
the  act  approved  March  27, 1890  (Laws  Wash.  1889-90,  p.  131),  en- 
titled "An  act  providing  for  the  organization,  classification,  incor- 
poration and  government  of  municipal  corporations,  and  declaring 

an  emergency."  —  In  re  Campbell 287 

2.  Same —  Territory,  Towns  which  attempted  to  incorporate  under 
the  void  act  of  February  2,  1888,  may  incorporate  under  the  act 
of  March  27,  1890,  with  a  larger  territory  than  that  included  in 
the  original  boundaries.  —  Id 287 

3.  Mxtension  of  Corporate  Limits — Repeal  of  Act  hy  Implication, 
The  act  of  the  legislature  approved  February  26, 1890  (Laws  Wash. 
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188^90,  p.  227),  entitled  "  An  act  to  provide  for  extending  and 
enlarging  the  corporate  limits  of  any  city,  town  or  village  in  this 
state,  and  for  consolidating  and  uniting  cities,  towns  and  villages, 
and  declaring  an  emergency,"  is  repealed  by  implication,  by  the 
act  approved  March  27,  1890  (Laws  1889-90^  p.  131),  on  the 
same  subject,  entitled  "An  act  providing  for  the  organiattion, 
classification,  incorporation  and  government  of  municipal  oor* 
porations,  and  declaring  an  emergency."  —  Com'rs  of  King  Co.  v. 
DavUs 290 

4.  Municipal  Indebtednesn —  CmutrucUon.  Article  8,  §  6,  of  the  con- 
stitution of  the  State  of  Washington,  provides  that  no  city  shall, 
for  any  purpose,  become  indebted  in  any  manner  exceeding  1^  per 
cent,  of  the  tsxable  property  in  such  city,  without  the  assent  of 
three-fifths  of  the  voters  therein,  voting  at  an  election  to  be  held 
for  that  purpose,  nor  shall  the  total  indebtedness  thus  assented 
to  at  any  time  exceed  5  per  cent,  on  the  value  of  the  taxable 
property  therein;  but  "  any  city  or  town,  with  such  assent,  may 
be  allowed  to  become  indebted  to  a  larger  amount,  not  exceeding 
5  per  cent,  additional,  for  supplying  such  city  or  town  with  water, 
artificial  light,  and  sewers,  when  the  works  for  supplying  such 
water,  light,  and  sewers,  shall  be  owned  and  controlled  by  the 
municipality. "  Held,  that  a  municipal  corporation  may  become 
indebted,  for  the  purpose  of  providing  a  water  and  sewerage 
system,  in  any  sum,  provided  the  total  municipal  indebtedness 
does  not  exceed  ten  per  cent,  of  its  last  assessment  rolL — Metcalfe 
v.SeaUle 297 

5.  Same  —  Blectiona,  The  majority  of  three-fifths  of  the  voters  nec- 
essary to  carry  an  election  for  the  increase  of  municipal  indebted- 
ness above  1}  per  cent,  of  the  assessment  roll,  is  three-fifths  of 
those  persons  who  actually  vote  at  the  election,  and  not  three-fifths 

of  all  those  who  may  have  the  right  to  vote  thereat.  —  Id 297 

6.  Charter  Restrictions  —  Corporate  Powers  Increased  by  Legislature, 
Although  the  charter  of  the  city  of  Seattle  (Laws  Wash.  188(K,  p. 
224)  granting  said  city  power  to  erect  and  maintain  water- works, 
provided  that  no  such  works  should  be  erected  "until  a  majority 
of  the  voters  of  the  city,  at  a  general  election  of  the  city,  shall  vote 
upon  the  same,"  which  clause  is  unrepealed  by  any  later  law,  yet 
by  the  acts  of  February  26,  and  March  26,  1890  (Laws  1889-90,  pp. 
225,  520),  authorizing  cities  to  extend  their  indebtedness  and 
construct,  purchase  and  maintain  water-works  with  the  pro- 
ceeds of  long  -  time  bonds,  a  new  power  is  conferred  upon 
said  city,  and  the  question  of  issuing  bonds  for  such  improve- 
ments may  be  submitted  at  a  special  election  held  for  that  pur- 
pose.— Yesler  V.  Seattle 306 

7*  Same  —  Ordinances  —  More  than  One  Subject.    The  act  of  March 
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26,  1890,  aathorizing  the  city  council  or  board  of  trustees  of  any 
city  or  town  to  provide  by  ordinance  for  submitting  to  vote  of  the 
people  plans  for  **  either  or  both  such  water- works,  or  system  of 
sewerage,  or  plant  or  works  for  lighting  purposes,'*  is  a  general 
law  applicable  to  all  incorporated  cities  and  towns,  and  clearly 
authorizes  ordinances  on  this  subject  to  be  either  single,  double 
or  triple  ;  and  accordingly  suspends  the  restrictive  clause  in  §  78 
of  the  charter  of  the  city  of  Seattle,  "  that  no  ordinance  shall  con- 
tain more  than  one  subject,  which  shall  be  clearly  expressed  in 
the  title."  — /d. 308 

8.  Oi-dinances  —  Becord  —  Correction.  The  record  of  an  ordinance 
was  made  by  the  city  clerk  from  a  correctly  printed  copy,  the 
original  having  been  lost.  Subsequently  the  city  attorney  under- 
took to  prepare  a  substitute  for  the  original,  but  by  mistake  he 
worded  it  differently  in  some  particulars.  This  substituted  copy 
was  signed  by  the  mayor  and  clerk,  and  placed  on  file  in  the 
latter*s  office.  Afterwards,  an  assistant  clerk,  without  authority 
from  any  one,  erased  and  interlined  the  recorded  ordinance  to 
make  it  conform  to  the  substituted  copy.  Held,  that  showing 
these  facts  was  not  the  impeachment  of  a  record,  and  that  the 
ordinance,  as  originally  recorded  by  the  clerk,  before  the  erasures 
and  interlineations  were  made,  was  the  true  ordinance.  —  Id 308 

9.  Water  and  Setoer  Systems — Issuance  qf  Bonds  hy  Assent  qf  Voters 
— Subsequent  ModificaUon  of  Terms  of  Bonds  hy  Ordinance  of  City 
Council.  Where  the  statute  provided  that,  if  the  voters  of  a  city 
duly  assented  thereto,  the  city  might  issue  bonds  to  cover  the 
cost  of  water,  sewer  and  light  systems,  the  bonds  to  run  for  not 
more  than  twenty  years,  with  interest  at  not  less  than  six  per  cent, 
per  annum,  principal  and  interest  to  be  payable  at  such  place  as 
ma^  be  designated,  and  an  ordinance  of  the  city  of  Seattle  sub- 
mitting such  a  proposition  to  the  voters  thereof,  provided  that 
the  bonds  should  be  sold  at  par,  bear  five  per  cent,  interest, 
and  be  payable  at  the  office  of  the  city  treasurer,  and  the  propo- 
sition was  assented  to  by  the  voters  of  the  said  city  in  that 
form,  the  city  council  of  said  city  may  subsequently,  in  the 
absence  of  fraud,  without  again  submitting  the  proposition 
to  the  people,  provide  by  another  ordinance  that  the  bonds 
shall  be  sold  at  a  discount,  bear  a  greater  rate  of  interest,  provided 
the  same  does  not  exceed  six  per  cent.,  and  be  made  payable  at  a 
different  place  from  that  fixed  in  the  original  ordinance.  —  Id,.,,  308 

10.  Bonds—  Date  of  Issue.  Where  the  statute  requires  that  such 
bonds  "shall  bear  the  date  of  their  issue,"  it  is  not  a  violation 
thereof  for  the  bonds  to  be  prepared  and  dated  July  1,  1890,  and 
not  negotiated  until  several  months  thereafter.  —  Id 308 
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11.  Same  —  Mu-si  be  S*{fned  hit  Mayor  in  Office  at  Time  of  Execution, 
Where  a  statute  required  bonds  to  be  signed  by  the  mayor  of  the 
city,  the  person  holding  that  office  when  the  occasion  arrived  for 
executing  them  would  be  the  proper  party  to  affix  the  official 
signature  of  the  mayor,  though  the  bonds  bore  date  prior  to  his 
entry  into  office.  —  Id 906 

12.  Fire  Limits  —  Wooden  Buildinge.  Where  the  charter  of  a  city 
confers  *'  power  to  make  regulations  for  the  prevention  of  accidents 
by  fire,"  and  "to  prevent,  by  all  possible  and  proper  means, 
danger  or  risk  of  injury  or  damages  by  fire  arising  from  careless- 
ness, negligence  or  otherwise,"  said  city  is  authorized  to  establish 
fire  limits,  and  prevent  the  erection  of  wooden  buildings  therein. — 
OJymjfia  v,  Mann 389 

13.  Same  —  Permits —  Ordinance,  An  ordinance  establishing  fire  lim- 
its, and  providing  that  no  wooden  building  shall  be  constructed 
therein,  except  a  permit  therefor  be  granted  by  the  city  council,  is 
not  unreasonable  nor  unduly  oppressive,  as  its  burdens  are  cast 
alike  upon  all  persons  within  the  limits  of  the  district  prescribed 

by  it.  — /d 389 

14.  Jioad  Taxes — Tacoma  Charter  —  Effect  of  Subsequent  General  Leg' 
islatian.  Section  3  of  the  act  approved  February  4t,  1886,  incorpo- 
rating the  city  of  Taooma,  which  provides  that  the  oounty  commis- 
sioners of  Pierce  county  shall  have  no  jurisdiction  to  assess,  levy  or 
collect  any  road  property  or  road  poll  tax  upon  the  property  or  in- 
habitants of  said  city,  is  not  repealed  or  affected  in  any  way  by  the 
general  act  approved  March  28,  1890,  providing  "  for  the  assess- 
ment and  collection  of  taxes  in  the  State  of  Washington,"  nor  by 
the  act  of  March  7,  1890,  "  to  provide  for  keeping  highways  in  re- 
pair."—  Tacoma  Land  Co,  v.  Pierce  County 482 

See  CoNsnnniONAL  Law,  1,  5,  9;  Hiohwats,  1;  Nvgliqevcs, 
7,  8;  Statutes,  3,  5. 

MURDER.     See  Abson,  2;  Homicidi,  1,  2;  Indictmsnt,  1,  2. 

NEGLIGENCE. 

1 .  Setting  Out  Fire  —  Contributory  Negligence,  In  an  action  for  dam- 
ages for  th^  destruction  of  logs  by  fire,  negligently  set  by  defendant 
in  opening  a  street,  the  fact  that  plaintiff  had  cut  the  logs*  upon 
lands  adjoining  the  street,  in  the  month  of  February,  and  had  left 
them  upon  the  ground  where  cut,  lying  in  the  midst  of  thick 
brush  and  weeds,  which  extended  to  the  limits  of  said  street, 
until  their  destruction  in  August,  does  not  constitute  contributory 
negligence  on  the  i>art  of  plaintiff.  —  Tacoma  Lumber,  etc,,  M/g, 

Co.  V.  Tacoma, 12 

2.  Same  —  Instructions,     Under  such  circnmstanoes,  an  instruction 
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by  the  court  that  it  was  a  question  for  the  jury  to  decide  whether 
the  negligence  of  pbuntiff  contributed  to  the  loss,  is  erroneous.  — 
Id  12 

3.  Perdonal  Injuries  —  Contributory  NegUgence,  1'he  evidence  showed 
that  plaintiff  was  employed  in  defendant's  saw -mill,  ^d  had  been 
assigned  to  begin  work  at  8  o'clock,  on  an  upp^^r  floor;  that  he 
arrived  early,  and  went  into  the  engine  room  across  the  open 
space  from  the  mill  to  talk  with  the  fireman,  whence  he  after- 
wards went  across  the  yard  and  alongside  the  mill,  to  the  water- 
closet,  being  injured  on  the  way  by  a  timber  thrown  from  a  window 
of  the  mill.  If  he  had  gone  directly  to  the  room  in  which  he 
was  to  work,  and  thence  by  the  usual  way  to  the  closet, 
he  would  not  have  been  injured.  Therewas  no  rule  prohibiting  the 
men  from  going  into  the  mill  by  the  route  adopted  by  plaintiff,  nor 
requiring  them  to  reach  the  second  story  by  the  front  stairs.  Held^ 
that  plaintiff  was  not  guilty  of  contributory  negligence.  —  Say- 
ward  V.  Carlson : 29 

4,  Dangerous  Premises —  Ur{fastened  Turn-table — Injuries  to  Child,  In 
an  action  against  a  railway  company  for  negligence  in  not  proper- 
ly securing  a  turn-table,  whereby  a  child  six  years  of  age  received 
injuries  causing  death,  the  fact  that,  prior  to  the  accident,  an  agent 
of  the  company  tied  the  turn-table  with  a  rope  so  that  it  could  not 
be  revolved  unless  the  rope  were  cut  or  untied,  does  not  relieve 
the  company  from  liability  for  its  negligence  in  not  adopting  se- 
curer fastenings,  where  it  is  shown  that  the  agent  knew  children 
were  attracted  to  the  machine,  and  were  in  the  habit  of  playing 
upon  it,  and  that  the  method  of  securing  it  had  in  the  past  proved 
insufficient.  —  Ilwa^o,  etc  ,  Nav,  Co.  v.  Hedrick 446 

5  Sa7ne — Custom — Inadmissible  Evidence,  Evidence  of  the  custom 
of  railways  to  keep  turn-tables  unfastened  at  all  time^,  whether 
in  actual  use  or  not,  and  whether  enclosed  or  in  an  open 
public  place,  is  inadmissible  in  an  action  against  a  railway  com- 
pany to  recover  for  the  death  of  a  child  of  tender  years,  injured  by 
reason  of  the  company's  unlocked  turn-table.  —  Id, 44(> 

6.  Injuries  to  Child —  Question  of  Survival  as  affected  by  its  Health 
Irrelevant,  In  an  action  against  a  railway  company  for  the  death 
of  a  child,  caused  by  the  negligence  of  the  company  in  leaving  a 
turn-table  unfastened,  where  the  attending  physician  had  testifieil 
that  the  child,  who  was  frail  and  weak,  died  from  injuries  received 
at  the  turn-table,  it  was  not  eVr6r  Tor  €he  cbiirt'to  exclude  a  ques- 
tion to  such  witness  as  to  '*  whether  or  not,  if  the  child  had  been 

a  healthy  child,  it  would  have  survived  the  injury." — Id 446 

7.  Defective  Roa  Ixoay —  Wharves —  Pleading.  In  an  action  for  dam- 
ages for  injuries  resulting  from  the  negligent  construction  and 
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mainteiuuice  of  a  wharf,  where  the  complaint  alleged  that  the 
right  and  privilege  to  constmct  and  maintain  said  wharf  **in  and 
npon  Tyler  street,"  had  been  given  by  an  ordinance  of  the  city  of 
Port  Townsend,  and  also  contained  allegations  showing  that 
where  the  wharf  was  bnilt,  and  the  plaintiff  injured,  was 
not  "in  and  upon  Tyler  street,"  but  about  one  hundred  feet  from 
the  land  of  Tyler  street  and  out  over  the  water,  the  complaint 
states  facts  sufficient  to  charge  the  defendant,  and  not  the  city, 
with  the  duty  of  maintaining  the  wharf  in  proper  condition  for 
travel.  —  Morgan  v,  MorUy 464 

8.  8ame  —  Liability,  Plaintiff  brought  an  action  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  reason  of  the  negli- 
gent construction  and  maintenance  of  a  wharf  in  a  certain  street. 
The  special  findings  of  fact  showed  that  the  said  street  was  73  feet 
unde;  that  by  an  ordinance  of  the  city  the  defendant's  grantor  had 
been  given  the  right  to  erect  and  maintain  a  wharf  for  a  distance 
of  15  feet  on  each  side  of  the  center  of  said  street,  that  the  de- 
fendant's grantor,  when  building  the  roadway  for  said  wharf,  ex- 
tended the  planks  to  16  3-10  feet  from  the  center  of  said  street, 
except  one  plank;  which  was  4  inches  shorter,  and  put  a  guard 
rail  alongside  of  the  roadway;  that  subsequently  the  persons  who 
were  in  possession  of  the  land  on  each  side  of  said  street,  re- 
moved the  railing  and  planked  over  the  intervening  space  on  each 
side  of  said  roadway,  except  at  the  point  where  the  plank  was  short, 
thus  leaving  a  small  opening  in  the  roadway  or  street,  which  was  16 
3-10  feet  from  the  center  line  of  said  street;  the  plaintiff  while  walk- 
ing along  said  roadway,  in  the  exercise  of  due  care,  was  injured  by 
stepping  into  said  opening.  Held,  that  the  negligence,  if  any,  in 
.  leaving  the  hole,  was  not  the  negligence  of  defendant  or  his  grant- 
or. — /d 464 

See  Constitutional  Law,  3;  Evidence,  18.  20;  Highways, 
2;  Master  and  Servant,  1;  Railroad^  5;  Trial,  12. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promissory  Note  —  Indorsement  —  Consideration,  Where  one  be- 
comes a  party  to  a  note  as  an  indorser  thereof  before  delivery,  he 
identifies  himself  with  the  maker;  and  the  settlement  of  a  pre-ex- 
isting debt,  owing  from  the  maker  to  the  indorsee,  is  suffieieut  con- 
sideration to  uphold  the  contract  of  indorsement. —  WiOae  v. 
Ckandon 355 

2.  Same  —  Demand  —  Waiver,  A  waiver  of  protest  on  a  promissory 
note  executed  and  indorsed  in  California  waives  presentment  and 
notice,  under  the  laws  of  that  state,  and  in  a  suit  thereon  in  this 
state  it  is  unnecessary  to  prove  a  demand.  —  Id 355 
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Excessive  Verdki.  Where,  in  tnch  action,  the  evidence  shows  the 
yalae  of  all  the  property  covered  by  the  chattel  mortgage  was 
about  $1,200;  that  only  a  portion  of  such  property  was  converted 
by  the  defendant,  and  that  the  value  of  the  goods  not  taken  by 
him  was  at  least  $700,  plaintiff  can  only  recover  the  value  of  the 
goods  converted,  not  exceeding  in  amount  the  balance  unpaid  upon 
the  mortgage,  and  a  verdict  for  $1,000  will  be  set  aside  as  exces- 
sive. —  Brotion  v.  Langert 227 

NON-RESIDENT.    See  Appeasancz,  2;  Judgment,  1;  Jurisdiction. 

NOTARY  PUBLIC.     See  Mbchanics'  Libns,  7. 

NOTICE.    See  Appeal  and  Error,  8.  9,  13,  24,  28;  Executions; 
Mechanics'  Liens,  1,  3,  5,  6,  7;  Mortoaoe,  7. 

NOVATION.    See  Partnership,  2,  3. 

NUISANCE. 

Judgment  Against  Lessee  —  LiabilUy  of  Lessor,  The  lessee  of  certain 
premises  indicted  for  maintaining  a  nuisance  thereon  by  keeping 
a  house  of  ill-fame,  pleaded  guilty  thereto,  and  an  order  was  issued 
to  the  sheriff  to  abate  the  same.  Before  the  sheriff  attempted  to 
execute  the  order,  the  lessee  surrendered  possession  of  the  prem- 
ises to  the  owner,  the  plaintiff  in  error  therein.  About  five 
months  after  the  order  was  issued,  the  sheriff  placed  a  keeper  in 
charge  of  the  premises,  and  after  keeping  him  there  for  some  time 
at  an  alleged  expense  of  five  dollars  per  day,  the  sheriff  made  an 
affidavit  alleging  that  on  investigation  he  had  discovered  that  the 
nuisance  was  being  continued  by  plaintiff  in  error,  and  that  he  had 
been  obliged  to  place  a  keeper  in  charge,  and  asking  that  an  order 
be  issued  against  her  to  show  cause  why  an  execution  should  not 
issue  against  her  property  to  pay  the  costs  and  charges  so  incurred. 
The  plaintiff  in  error  demurred  to  said  affidavit,  the  demurrer 
was  overruled,  and  judgment  given  against  her  for  said  expenses. 
Held,  that  the  keeping  of  a  house  of  ill-fame  on  the  premises  by 
plaintiff  in  error  was  not  a  continuance  of  the  nuisance  for  which 
her  lessee  had  been  indicted,  and  she  could  not  be  held  responsi* 
blewithout  a  regular  proceeding  against  her.  —  Coffer  v.  Territory.  32^ 

OFFICERS.    See  Injunction;  Municipal  Corpoaationr,  11. 

ORDINANCES.    See  Municipal  Corporations,  7,  8,  13. 

PROCESS.    See  Writ  and  Process. 

PARTIES.    See  Appeal  and  Error,  8,  24. 
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PARTNERSHIP. 

1.  Evidence  of  Partnership,  In  an  action  to  charge  two  penont  as 
partners  for  the  price  of  brick  osed  in  the  construction  of  a  certain 
building,  the  partnership  is  not  established  by  evidence  that  the 
defendant  denying  partnership  was  working  with  his  oo-defendantt 
that  he  wrote  an  acknowledgment  of  the  receipt  of  the  brick  and 
of  the  amount  still  due  thereon,  which  was  not  signed  by  him  but 
by  his  co-defendant  alone,  and  that  he  had  said  something  about 
his  being  as  much  a  contractor  on  the  building  as  anyone.  —Cowm 

V.  Ahrenstedt 416 

2.  LiahiUty  of  Retiring  Partner  —  Novation.  An  agreement  between 
two  partners  upon  the  dissolution  of  partnership  that  the  debts 
of  the  firm  shall  be  assumed  and  paid  by  one  of  them,  is  of 
no  effect  as  against  a  creditor  of  the  firm,  although  noti- 
fied of  such  arrangements  unless  the  creditor  assents  thereto;  and 
mere  silence  on  the  part  of  the  creditor,  or  delay  in  making  de- 
mand, is  not  evidence  of  such  assent.  —  Wadhams  v.  Page 420 

3.  Same  —  Novation  —  Preponderance  of  Evidence.  In  an  action  by  a 
creditor  against  a  retiring  partner  to  recover  a  partnership  debt, 
an  answer  alleging  that  the  creditor  had  agreed  to  look  to  the 
other  partner  for  its  payment,  is  an  affirmative  defense,  and,  as 
such,  must  be  proved  by  a  preponderance  of  the  evidence,  and  it 
is  error  to  instruct  the  jury  that  "it  is  not  necessary  that  he 
prove  it  by  more  testimony  than  against  it." —  Id 420 

See  Judgment,  4;  Levy  and  Ssizurb,  3. 

PLEADING. 

1.  Change  of  Corporate  Name — Drfeets  Cured  by  Judgment — An- 
swer. A  complaint  alleged  that  the  plaintiff  company  was  duly 
incorporated  as  "  The  Ilwaoo  Steam  Navigation  Company,"  and 
afterwards,  by  order  of,  and  pursuant  to,  a  vote  of  its  stock- 
holders, at  a  meeting  called  for  that  purpose,  the  name  was 
changed  to  the  **  Ilwaco  Railway  and  Navigation  Company;"  and 
there  was  no  allegation  that  supplemental  articles  were  filed,  as 
required  by  Code  Wash.  T.,  §  2422.  After  answer  and  reply  were 
filed,  judgment  was  entered  on  the  pleadings  in  favor  of  plaintiff. 
Heldf  all  reasonable  intendments  will  be  taken  in  favor  of  the 
pleadings  to  support  a  judgment,  and  it  will  be  inferred  that  such 
articles  were  filed. — King  v.  Ilwaco^  etc,  Nav.  Co 127 

2.  Same.  Where  the  attempt  to  change  the  corporate  name  was 
futile,  either  because  there  was  no  law  authorisdng  it,  or  because 
the  law  was  not  complied  with,  and  enough  appears  in  the  com- 
plaint to  identify  the  oompany  under  one  of  two  names,  the  defect 
will  not  be  held  fatal  after  judgment. — Id 127 

3.  No  Isnue  — Judgment  en  Pleadings.    Where  the  answer  to  a  com- 
^      plaint  fails  to  deny  any  material  allegation  thereof,  ind  tlie  ifflrm- 
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fttive  matter  pleaded  io  answer  totally  fails  to  constitato  M17 
defense^  no  issue  is  raised,  and  there  is  no  error  in  rendering  jadg- 
ment  for  plaintiff  on  the  pleadings. — Id 127 

4.  Fordbk  Entry  and  Detainer,  In  an  action  for  forcible  entry  and 
detainer,  an  answer  alleging  that  defendant  had  been  in  the  quiet 
poeseesion  ef  the  premises  for  more  than  one  year  preceding 
the  filing  of  the  complaint,  but  which  fails  to  allege  that 
defendant's  estate  in  the  premises  had  not  ended,  is  insufficient 
under  the  provisions  of  §  1836,  Code  Wash.  T. —  BelUngham  Bay, 
€tc»,  Co,  V,  Strand, • 133 

5.  Reply  in  Ju8tioe*$  Court.  The  failure  of  plaintiff  to  reply  to  the 
defendant's  allegation  of  quiet  possession  for  more  than  one  year, 
in  an  action  before  a  justice  of  the  peace,  cannot  be  regarded  as  an  * 
admission  of  ito  truth,  as,  under  §  1757,  Code  Wash.  T.,  all  new 
matters  in  the  answer  constituting  a  defense,  except  set-off,  are 
presumed  to  be  denied.— /<2 133 

6.  Wrongful  Seizure  —  Allegation  of  Value,  In  an  action  against  a 
sheriff- for  wrongfully  seizing  and  selling  goods  mortgaged  to  secure 
an  indebtedness,  it  is  not  necessary  to  plead  their  value  at  the 
time  of  taking,  where  no  elements  of  special  damage  are  alleged; 
but,  in  order  to  support  a  judgment  in  such  case  for  the  amount 
of  the  debt,  there  must  be  evidence  as  to  the  value  of  the  goods 
seized.  —  Sheehan  v.  Levy 149 

7.  Special  Damages,  An  item  of  special  damage,  which,  though  re- 
coverable, was  not  alleged  in  the  complaint,  cannot  be  included  in 
the  judgment. — Id 149 

8.  Demurrer — Migjoinder  0/  Cautten,  Where  two  causes  of  action 
are  improperly  joined,  the  failure  of  the  court  to  pass  upon  a  de- 
murrer  on  that  ground  is  not  cured  by  sustaining  a  demurrer  to 
one  of  the  paragraphs  for  want  of  sufficient  facts  to  stete  a  cause 

of  action.  — Penter  v,  Staight 365 

9.  Rescission  of  Contract  —  Common  Count,  Where  plaintiff,  under  a 
contract  by  which  defendant  was  to  execute  to  him  a  conveyance 
of  certain  land  on  delivery  of  a  quantity  of  wheat,  evidenced  by 
"  wheat  notes,"  delivered  the  wheat,  and  afterwards  rescinded 
the  contract  on  account  of  failure  of  title,  the  correct  form  of 
pleading,  under  the  code,  in  an  action  to  recover  the  value  of  the 
wheat,  is  the  common  count  for  goods  sold  and  delivered,  omitting 

all  reference  to  the  actual  contract.  —  Ankeny  v,  Clark 549 

10.  Reply  —  Departure,  Where  the  answer  sets  up  that  the  wheat  in 
question  was  delivered  in  payment  of  certoin  wheat  notes,  a  reply 
setting  up  the  contract  for  sale  of  the  land,  defendant's  want  of 

42  —  1  WASH. 
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titie,  etc.)  is  not  inoonautent  with,  nor  a  departure  from  the  com- 
plaint. -^Id 

1 1.  Omiaahns  m  Reply  —  A  mendmenL  The  omission  to  plead  in  the  re- 
ply a  rescission  of  the  contract,  which  does  not  mislead  defendant, 
nor  affect  his  sabstantial  rights,  may  be  cured  by  amendment  at 
any  stige  of  the  proceedings.  —  Id, 549 

12.  CotutruciUni.  After  verdict,  when  no  motion  has  been  made  to 
make  more  definite  and  certain,  the  pleadings  will  be  liberally 
construed  to  sustain  the  judgment. — Johnaon  v.  Leonhard. 564 

13.  OenertU  Demurrer — Complainl  Oood  in  Part,  Plaintiff  agreed  to 
freight  certain  produce  to  a  certain  point  at  so  much  per  pound, 
and  defendants  agreed  to  pay  the  full  amount  of  the  freight  charges 
at  the  specified  rates  on  delivery  of  the  shipping  receipts.  Plain- 
tiff alleged  in  his  complaint  part  performance  of  the  contract*  and 
that  defendants  refused  to  permit  him  to  complete  it,  or  to  perform 
on  their  part,  and  asked  damages  for  the  breach.  Heid^  tiiat, 
there  being  no  mention  in  the  complaint  of  payment  had  on  the 
part  performed,  it  would  be  assumed  that  the  suit  was  brouglit 
for  that  as  well  as  for  that  unperformed,  and  hence  a  demurrer 
was  properly  overruled.  If  any  part  of  a  complaint  is  good  it  will 
stand  against  a  general  demurrer. —  McCartney  v.  OUkerfard 579 

See  Appeal  and  Ebbor,  1,  37;  ATTACHmKT,  1;  Corpora- 
tions, 1;  EviDBNOB,  7,  8;  Fraud;  Mbohanios'  Libns,  3; 
Partnership,  3;  Railroads,  3;  Specific  Perpobmance, 
1,2. 

PLEDGE.    See  Evidence,  16. 

POWER  OF  ATTORNEY.    See  Evidence,  6. 

PRINCIPAL  AND  AGENT. 

Real  Estate  Broker  —  CorUract  of  Conveyance,  Under  a  verbal  au- 
thority to  sell  land,  a  real-estate  agent  or  broker  has  no  power  to 
enter  into  a  contract  of  conveyance  binding  upon  his  principaL  — 
Carstens  v.  McReavy • 359 

See  Evidence,  10;  Indictmeni*,  3;  Insurance,  5. 

PROBATE  COURTS.     See  Courts,  2,  3;  Exb:?utor8  and  Adminis- 
trators, 5,  7. 

PUBLIC  LANDS. 

1.  Homestead  Entry — Power  to  Mortgage^  Section  4  of  the  act  of 
congress  granting  homesteads  to  actual  settlers  on  public  lands 
(Rev.  St.  U.  S.,  §  2296),  providing  "that  no  lands  acquired  un- 
der the  provisions  of  this  act  shall  in  any  event  become  liable  to 
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the  satufaction  of  any  debt  or  debts  contracted  prior  to  the  is- 
saing  of  the  patent  therefor,"  does  not  prevent  the  settler  from 
making  a  valid  mortgage  npon  the  land  after  receiving  his  certifi- 
cate of  entry,  bat  before  he  receives  a  patent  —  Boggan  v,  Rtid . .  514 

2.  JBrUriea  on  Railroad  Lands  —  Trespass,  An  entry  upon  inclosed 
and  improved  land  oconpied  and  claimed  under  a  certificate  from 
a  railroad  company  is  not  authorized  by  23  U.  S.  St.  at  Large, 
321,  forbidding  the  fencing  of  public  land,  or  preventing  settle- 
ment thereon,  but  the  person  so  entering  is  a  naked  trespasser.  — 
Laurtndeau  v,  FugtlU ^ 559 

3.  Entry  on  CwU  Lands — Public  PoUcy,  When  a  person  has  entered 
as  much  coal  land  as  the  statutes  of  the  United  States  permit,  a 
contract  whereby  another  person  is  to  enter  additional  coal  land, 
obtain  the  title,  and  then  convey  it  to  the  first,  is  contrary  to 
public  policy.  —  Johnson  v.  Ltonha/rd 664 

4.  Land  Orani  to  Missionary  StaUons  m  Oregon  Territory  —  Construe* 
tion.  Organic  act  Or.,  9  1,  provided  "that  the  title  to  the  land, 
not  exceeding  640  acres,  now  occupied  as  missionary  stations 
among  the  Indian  tribes  of  said  territory,  together  with 
the  improvements  thereon,  be  confirmed  and  established  in 
the  several  religioas  societies  to  which  said  missionary  stations, 
respectively,  belong."  Heid,  that  the  grant  was  confined  to  land 
occupied  as  a  mission  station,  and  to  not  exceeding  640  acres, 
including  improvements.  If,  in  any  oass^  there  was  no  land  so 
oooupied,  no  land  was  granted ;  if  less  than  640  acres  was  so  occu- 
pied, then  only  the  less  quantity  was  granted.  —  CeUhoUc  Bishop 

</  NeaquaOy  v .  Qibibon 592 

5.  Same,  The  purpose  of  the  grant,  as  shown  by  the  history  of  the 
time,  was  to  enoourage  settlement  in  that  territory  by  American 
settlers,  and  to  reward  them  for  overcoming  British  occupation, 
and  not  to  grsnt  land  to  British  subjects^  nor  to  foreigners,  nor  to 
those  acting  under  the  Hudson  Bay  Company. — Id 592 

See  Equttt,  Vendor  and  Vbndvb,  3 ;  Watebs  and  Watbr- 
00(7RSI8,  1,  3,  5. 

PUBLIC  POLICY.    See  Public  Lands. 

RAILROADS. 

1.  Law  of  the  Case,  Sections  1  and  8  of  act  of  November  28,  1883 
(Laws  Wash.  T.  1883,  p.  51),  held  constitutional,  and  the  re- 
mainder of  the  act  invalid,  following  Daores  v,  O,  B,  de  N,  Co^, 
which  decision  is  accepted  as  the  law  of  this  case.  —  0,  R,4t  N, 

Co,  V,  Dacres 195 

2,  KOUng  Live  Stock — LiabiiUy.  Under  the  valid  sections  of  the 
above  mentioned  act  a  railroad  company  is  liable  for  killing  Uve 
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stock,  Qnletfl  its  track  is  fenced,  whether  it  owns  or  operates  the 
railroad;  and  it  is  liable  as  owner,  althoagh  it  may  have  previooaly 
leased  the  road  to  some  other  oompanj  or  corporation.  —  Id 195 

3.  Same  —  Oauae  of  Action.  Where  it  appears  from  the  complaint 
that  defendant's  railroad  track  crossing  plaintiflTs  farm  was  un- 
fenced,  and  that  plaintiflTs  bnll  went  npon  the  track  from  said 
farm,  without  plaintiff's  fault,  and  was  killed,  a  cause  of  action  is 
stated.  —Id 195 

4.  Negligence — Setting  out  Fires  —  Instructiong.  In  an  action  against 
a  railroad  company  for  setting  lire  to  the  premises  of  the  plaintiff", 
an  instruction  that  "  if  an  expert  testifies  that  he  operated  the 
locomotive  at  that  time  with  due  care  and  thought,  and  it  was  so 
constructed  that  it  would  not  set  fire  as  thus  operated,  and  the 
jury  believe  from  the  evidence  that  it  actually  did  set  fire  at  that 
time,  the  jury  are  to  consider  which  of  these  proofs  they  will  be- 
lieve, the  former  or  the  latter,"  is  erroneous,  because  it  in  effect 
instructed  the  jury  that  the  only  question  in  dispute  was 
the  setting  out  the  fire,  and  that  if  they  believed  that 
the  fire  was  set  out  by  the  engine,  they  must  find  for  the  plain- 
tiff. —  Columbia,  etc,,  R,  R,  Co.  v.  Farrington 202 

5.  FcUlure  to  Fence  —  Evidence  of  NegUgence.  Section  1  of  the  act 
which  makes  the  railroad  company  liable  for  stock  killed  on  the 
railroad  is  not  merely  declaratory  of  the  common  law,  but,  as 
shown  by  §  8,  which  removes  the  liability,  if  proper  fence  is  main- 
tained, the  statute  makes  failure  to  fence  evidence  of  negligence. 
Daeres  v.  O.  R.  ds  N.  Co 525 

See  Ck>NSTiTnTioNAL  La.w,  3 ;  Evidenck,  18 ;  Nsouoenck, 
4,  5 ;  Statutes,  6,  7 ;  Trial,  12. 

REAL  PROPERTY. 

Registralion  of  Deeds  —  Indexing  —  ConstntcUve  Notice.  Under  the 
registry  law  of  this  state  (Session  Laws  1869,  p.  313),  the  de* 
positing  of  a  deed  for  record  in  the  office  of  the  county  auditor 
does  not  operate  as  constructive  notice  to  the  public ;  it  is  neces- 
sary that  the  deed  be  duly  recorded  in  the  proper  record,  and 
properly  indexed,  the  index  being  an  essential  part  of  the  record. 
Ritchie  V.  Oriffithf 429 

RECEIVERS. 

Leave  to  Sue  —  Waiver.  A  receiver  cannot  be  sued  except 
upon  leave  of  the  court  appointing  him,  first  obtained.  A 
receiver  is  jurisdictional,  and  cannot  be  waived  by  him,  and 
under  Ck>de  Wash.  T.,  §  81,  the  question  may  be  raised  at  any 
stage  of  the  case  in  the  district  or  supreme  court  —  Brown  v. 
Raueh 497 
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RE(X)RD.    See  Mortqaok,  7;  Municipal  Gorpokations,  8;  Rial 
Propcrtt. 

BEDBICPriON.     See  £2xbcutions;  Executors  and  Administra* 

TORS,  4. 

REGISTR  VTION.    See  Mortjagi,  7;  Rral  Profsrty. 
REMOVAL  OP  CAUSES.    See  Courts,  1. 

REPLEVIN. 

L  AUegation  qf  Ownership  —  Interest  as  Mortgagee  —  FiUaX  Variance, 
In  an  action  of  replevin,  where  personal  property  lutd  been  mort- 
gaged to  plaintiffs  by  third  parties,  and  afterwards,  bnt  prior  to 
the  matority  of  the  debt,  delirered  by  the  mortgagors  to  defend- 
ant»  it  is  a  failure  of  proof,  and  not  a  mere  variance  curable  by 
amendment,  to  prove  the  existence  of  the  mortgage  in  support  of 
the  allegation  of  plaintiff's  ownership. — 8iUby  v.  Aldridge 117 

2.  Same — Bill  of  Sale  as  Mortgage,  In  an  action  for  the  possession 
of  personal  property,  where  plaintiff  claims  as  owner  under  a  bill 
of  sale  from  a  third  party,  and  the  proof  shows  that  he  is  merely 
a  mortgagee,  he  cannot  recover. — Kerron  v.  North  Pacific,  etc, 
Mfg.  Co 241 

3.  ffhen  Title  to  Land  Inquired  Into,  In  replevin  for  hay  which 
plaintiff  claims  by  reason  of  his  alleged  ownership  of  the  land  on 
which  it  was  grown,  and  of  which  defendant  has  possession,  the 
title  to  the  land  may  be  inquired  into.  —  Laurendeau  v.  Fugelli . .  559 

See  Evidence,  11,  15,  16;  Trial,  8. 

RESCISSION.     See  Contract,    5;    Pleading,    9;    Vendor    and 
Vendee,  4. 

RES  aESTAE.    See  Evidence,  12. 

RULES  OF   COURT.    See  Appeal  and  Error,  27,  33,  34,  39; 
Habeas  Corpus,  3. 

SALE.    See  Compromise;  Contracts,  2. 

SEAL.    See  Mechanics'  Liens,  7. 

SET-OFF.    See  Contracts,  5. 

SHERIFFS  AND  CONSTABLES. 

Wrufnsful  Levy  —  Indemmtyfrom  Execution  Creditor,  A  sheriff  who, 
under  express  directions  of  a  creditor,  attaches  property  pointed 
out  to  him  by  the  latter,  and  does  not  know  or  have  notice  that 
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it  is  the  property  of  another  than  the  debtor,  may  recover  indem- 
nitty  of  the  attaching  creditor  after  judgment  againet  the  sheriff 
.  for  the  wrongful  levy.  — Stamdky  v.  Marsh 512 

See  Appeal  akd  Error,  25;  Damaobs,  2;  Oamino,  3;  Livt 
AND  SuztTRE,  1,  2,  3;  Plbadivo,  6. 

SPECIFIC  PERFORMANCE. 

1.  Pleading  —  Insufficient  AUegcUUms,  In  an  action  against  tiie  ohli- 
gor  in  a  title  bond,  and  a  railroad  company,  as  defendants,  to  en- 
force plaintiff's  right  to  the  deed  to  certain  premises,  the  complaint 
alleged  that  the  obligor  and  the  railroad  company  both 
claimed  the  same  lands;  that  the  obligor  executed  a  bond  to 
plaintiff  to  convey  to  him  a  certain  portion  of  said  lands,  when- 
ever he  obtained  title  to  the  same;  that,  in  compromise  of  a  suit 
by  the  obligor  against  the  railroad  company,  the  dis* 
puted  lands  were  divided  between  them,  and  that  the  railroad  com- 
pany obtained  the  tract  bonded  to  tiiis  plaintiff,  with  full  knowl- 
edge of  plaintiff's  rights  under  said  bond.  There  were  no  proper 
allegations  in  the  complaint  showing  the  facts  constituting  the 
ri|^t  of  the  obligor  to  a  conveyance  from  the  railroad  company, 
and  there  were  no  allegations  of  fraud  on  the  part  of  defendaata. 
Held,  that  the  complaint  did  not  state  &cts  sufficient  to  constitute 

a  cause  of  action.  —  Frefftag  «.  Northern  PadMe  R,  R.Co 214 

2.  Dtmand,  In  such  an  action,  in  order  to  put  the  railroad  com- 
pany in  default,  a  demand  upon  it  for  a  conveyance  should  have 
been  alleged.  —  M 214 

See  Landlord  and  Tenant,  2. 

STATUTES. 

1.  InvaUd  in  Part^fnterdependent  Sections.  Sections  1  and  8  of 
the  above  mentioned  act  are  interdependent  with  §§  2  to  7 
of  the  same  act  .(heretofore  declared  unconstitutional),  and 
must  fall  with  them;  and  the  case  of  Daeres  v.  0.  R.  A  if. 
Co.,  holding  that  S§  1  *nd  8  are  capable  of  being  executed  in 
accordance  with  the  apparent  legislative  intent,  whoUy  independ- 
ent of  §§2to  7,  is  overruled  — 0.  R.  A  N.  Co,  v.  SmcUlep 206 

2.  Repeal  by  ImpHoation.  Where  there  is  a  conflict  in  the  statutes  on 
the  same  subject  passed  by  the  legislature  at  the  same  session,  and 
the  result  of  action  under  the  one  would  be  substantially  different 
from  what  it  would  be  under  the  other,  the  statute  last  enacted 
will  prevail,  and  the  prior  statute  will  be  considered  as  having  been 
repealed  by  implication. — Comers  of  King  County  v.  Davies. 290 

3.  Titleof  Act— Scope.  The  titie  of  the  act  approved  March  27, 
1890,  in  relation  to  the  incorporation  of  cities  and  towns,  is  broad 


INDEX— Vol;  I.  663 


STATUTES  —  Ck>NTiNX7BD. 

enoagh  to  inclade  the  seotionB  in  the  act  providing  for  their  enluge- 
ment  and  oonsoUdatioiL  —  Id. 290 

4.  RepeaUng  Clause  of  Void  Act  Where  an  act  containing  a  claose 
repealing  a  former  law  ia  declared  void,  the  former  law  remains  in 
force.  -^Inre  Rafferty 382 

5.  Special  Acts  —  Repeal  by  Implieaiion.  A  special  act  incorporating 
a  mnnicipality,  and  conferring  upon  it  nnnsnal  powers  and 
dntiea,  is  not  impliedly  repealed  by  a  snbeeqneDt  general 
statute  treating  at  large  of  the  whole  subject  of  which  the  special 
statute  treats  in  part,  although  the  general  statute  may  contain 
words  repealing  all  acts  and  parts  of  acts  in  conflict  with  its  pro- 
Tisions.  Sneh  Subsequent  general  legislation  must  be  clearly  ap- 
plicable to  the  provisions  of  the  charter,  in  order  to  modify  or 
abrogate  them. — TaeomaLand  Co,  v.  Pierce  County 482 

6.  InvaJid  in  Part,  Sections  1  and  8  of  the  act  making  the  railroad 
company  liable  for  all  stock  killed  on  the  track,  unless  it  is  fenced, 
are  constitutional,  and  are  not  so  connected  with  the  rest  of  the 
act  as  to  become  invalid  therewith. — Dacres  v,0.  R,d!  N,  Co..,^  525* 

7.  Subject  Expressed  in  TUU.  The  title  of  the  act  being  < 'An  act  to 
secure  to  the  owners  of  live  stock  payment  of  the  full  value  of  all 
animals  killed  or  maimed  by  railroad  trains,"  sections  1  and  8  are 
not  invalid,  as  embracing  more  than  one  object  not  sufficiently 
expressed  in  the  title.^/(i «.  525* 

8.  Construction  hy  Other  Stales.  Decisions  of  another  state  con- 
struing a  statute  contrary  to  its  plain  import  will  not  be  fol- 
lowed in  construing  a  similar  statute  subsequently  enacted  here 
especially  where  such  statute  has  been  adopted  in  other  states, 
and  has  been  there  construed  according  to  its  terms,  before 
adoption  here.  — Spokane.  Lumber^  etc,  Co,  v,  McChesney 609* 

See  CoNanruTiONAL  Law,  4,  5,  8;  Gaming,  1;  Municipal  Gob- 
PORATiONs,  1,  2,  3,  6,  7,  9,  10,  14;  Railroads,  1,  5. 

STOCK  AND  STOCKHOLDERS.    See  Corpobations. 

SUPREME  COURT.    See  Habeas  Corpus,  2,  3, 4,  5. 

SURETIES.    See  Appeal  and  Errors,  7,  8. 

TAXES.    See  Injunction;   Constitutional  Law,   10;  Municipal. 
Corporations,  14. 

TIM  I).     See  Contracts,  2,  & 
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TITLE.    See  Courtb»  2;  Escheat;  Evidbxci,  6;  Rkplkvut,  9;  Vnr- 

DOR  AND  yilTDBB,  3;  WaTBBS  AND  W ATERCOJTBAn,  6. 


TRESPASS.    See  Public  Lands,  2. 


TRDLLu 


1.  (TfKertaia  Verdict,  la  bq  Botioii  for  ate  and  oooapatum  a 
MseMing  <*  <UmAgee  at  $3,060,  and  legal  intereBt,"  it  bad  forn- 
certainty,  and  will  not  saatain  a  jadgment  nnksB  the  wordi  '*  bbmI 
legal  intereet "  be  treated  as  surplaiage,  —  Meeher  v.  OardMa . ..  139 

2.  Kxeessive  VerdicL  Where,  by  the  terras  of  a  contract,  payment 
wss  to  be  made  within  sixty  days  from  the  presentation  to  defend* 
ant,  at  San  Franciseo,  of  a  draft  drawn  by  its  agent  in  this  state, 
and  there  was  no  proof  that  the  draft  was  oyer  issned,  thongh 
pajrmettt  was  demanded  of  the  agent  soTeral  days  sfter 
the  contract  wss  made,  a  jadgment,  including  intorsst  froaa 
a  date  sixty  days  after  the  making  of  the  contract,  was  nnanthor- 
ised.—  Wulem  Mdl,  etc.,  Co.  v.  Blanchard 230 

3.  Competency  qf  Juror  —  Impresskma,  Where  a  jaror  states  tliat 
he  hss  impressions  as  to  the  merits  of  the  eaose  about  to  be 
tried,  it  is  not  error  to  exdnde  Ids  answer  to  the  qnestion,  whether 
or  not  each  impressions  are  favorable  to  defendant.  —  White  v. 
Territory 279 

4.  Special  Findings  by  Jury  —  ExclueUm  of  Interrogatories,  Where 
no  demand  is  necessary  to  bind  the  indorser,  it  is  not  emw 
for  the  court  to  exclude  an  interrogatory  to  the  jury  as  to  whether 
plaintiff  demanded  payment  of  the  maker  of  a  promissory  note  be- 
fore the  commencement  of  suit.  —  Wilkie  v,  Chandon 355 

a.  Same,  An  interrogatory  to  the  jury  asking  whether  defendant 
**  signed  the  note  as  maker,  surety  or  indorser  "  was  properly 
refused,  where  the  undisputed  proof  showed  that  he  signed  the 
same  as  indorser;  and  also  for  the  reason  that  the  jury  might  an* 
swer  in  which  of  said  capacities  he  signed,  or  might  answer  '*  yes  " 
or  *'  no  "  as  to  the  entire  question.  — Id 355 

6.  TrkU  by  Court  —  Findings  of  Fact  A  recital  in  a  judgment  that 
"  the  court  finds  the  matters  and  things  set  forth  in  the  complaint 
are  true  "  is  not  a  sufficient  finding  of  facts,  as  required  by  §  246, 
Code  Wash.  T.;  especially  when  the  reply  admits  that  one  of  the 
allegations  of  the  complaint  is  untrue. — Bard  v,  Kleeb 370 

7.  Same  —  Findings  of  Fact  —  Suffideney,  Upon  the  trial  of  an  issue 
of  fact  by  the  court,  an  order  of  the  court  reciting  that  it 
is  its  decision  "that  there  is  not  sufficient  evidence  to 
support  the  allegations  of  plaintiff's  complaint  in  this  action, 
and  that  the  defendant's  allegations  are  true,"  is  not  a  sufficient 
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finding  of  facte,  as  required  by  Code  Wash.  T.,  $§  240,  25^  where 
s(»ne  of  the  material  allegations  of  the  oomplaint  are  not  denied  by 
the  answer,  and  many  of  plaintifiTs  most  important  allegations  are 
contained  in  its  reply. —  King  CoutUy  v.  HiU 40i 

S,  Beplemn — Muleadmg  Instruction,  An  instmction  to  the  jury 
that  '*  the  plaintiff  claims  that  the  defendant  detains  her  property* 
fifty  head  of  neat  cattle.  •  •  .  The  defendant  denies  that  he 
detains  any  of  said  property;  so  as  to  the  cattle,  the  issue  is  clear 
and  positive,''  is  misleading,  because  it  ignores  the  question  of 
ownership,  or  right  of  possession  of  the  property.  —  ChamberUn 
9.  Winn 601 

9.  €tener(U  Verdict  Controlled  by  Special,  Where,  in  an  action 
against  an  original  subscriber  for  unpaid  installments  of  his  sub- 
scription, hia  defense  .being  that  he  has. transferred  his  .shares  in 
the  manner  mentioned,  the  general  verdict  is  for  plaintiff,  but  the 
jury  find  specially  that  defendant  sold  the  shares  by  indorsement 
on  the  back  thereof,  which  transfer  was  entered  on  plaintiff's 
book,  and  that  a  new  certificate  was  issued  in  lieu  of  the  one  as- 
signed, the  judgment  should  be  entered  for  defendant  on  the  spe< 
eial  findings,  they  being  inconsistent  with  the  general  verdict.  — 
Stewartv.  WaXta  Walla^  etc ^  Pub,  Co,.,'. 521 

la  Xif^  to  Jury  Trial,    Act  Wash.  T.,  1883,  i§  2-7,  providing  that 
when  stock  is  killed  on  a  railroad  the  value  shall  be  ascertained 
by  appraisers  in  a  prescribed  manner,  and  the  amount  shall  there- 
upon become  due  and  payable,  are  unconstitutional  as  denying  the  - 
tight  of  jury  triaL — Dacrea  v,  O,  R,  A  N.  Co,,,. 525 

Jih  Beoeption  of  Dying  Dedaralione — PreUmintzry  Examination. 
When,  in  a  trial  for  murder,  the  dying  declarations  of  the  de- 
eeased  are  offered  in  evidence,  and  a  preliminary  examination  is 
made  to  determine  whether  such  declarations  were  made  by  the 
deceased  in  view  of  speedy  death,  the  extent  of  such  preliminary 
hearing  is  within  the  discretion  of  the  trial  court,  and  reviewable 
only  when  it  appears  that  such  discretion  has  been  abused.  —  Kkhn 
w.  Territory 584 

[12L  Jngtructiona  —  Negligence.  The  plaintiff,  with  others,  was  em- 
pk>yed  as- a  laborer  by  the  defendant  in  **  surfacing"  defendant's 
track.  While  being  taken  to  his  work  by  a  gravel  train  furnished 
for  that  purpose  by  defendant,  the  plaintiff  was  injured  by  a  col- 
lision with  a  "wild  train"  in  charge  of  defendant's  servants. 
The  gravel  train  was  on  its  regular  time,  and  the  ''wild 
train  "  had  orders  to  flag  it.  The  rules  of  the  defendant  com- 
pany required  the  person  flagging  to  be  three-fourths  of  a  mile 
ahead  of  the  flagging  train,  but  the  "  wild  train  "  followed  within 
four  hundred  feet  of  its  flagman,  whose  signal,  by  reason  of  a 
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enrve  in  the  roftd,  oonld  not  be  seen  by  the  gravel  train  till  upon 
it.  The  engine  of  the  wild  train  was  eo  disabled  that  it  ooold  not 
be  qnickly  started  or  stopped.  These  facts  being  undisputed,  an 
instmetion  to  the  jury  that  it  was  gross  negligence  for  the  wild 
train  to  be  where  it  was  when  the  collision  oocorred  was  not 
error,  as  the  facts,  nndispnted,  are  each  as  to  enable  the  ooivi  to 
say,  as  a  matter  of  law,  that  they  constitate  negligence. — Nortk&m 
Pacific  R.  R.  Co.v.  O'Brien 599 

13.  Right  to  Jury  ~  Foredosure  of  a  MtcKfxnk^  Lien.  The  foredos- 
nre  of  a  mechanics'  lien  being  a  proceeding  properly  oognizable  in 
a  court  of  equity,  the  defendant  in  such  a  suit  cannot^  by  setting 
up  a  claim  for  damages  for  breach  of  contract,  demand  a  trial  by 
jury,  although  the  statutes  of  this  state  give  him  the  right  to 
interpose  such  legal  defense. — InetaUment^  efc.,  Loan  Co*  v.  Wenl- 
MorM «« A*.^^******^ 407 

See  Appeal  aitd  Erkor,  5, 10;  Obimihal  Law,  1,  2;  Mas- 
ter AKD  SSRVAHT,  1. 

TRUSTS.    See  AcnoNs;  Ck)itPORATiON8,  2. 

USE  AND  OCCUPATIOK.    See  Damaoss,  1;  Landlord  and  Tnr- 

ANT,  1. 

VARIANOB.    See  Michanios*  Lmq^  5;  Rkplevin,  1. 

VERDICT.    See  Nbw  Trial;  Trial,  I,  9. 

VENDOR  AND  VENDEE. 

1.  Brtadi  of  Contract — Damages.  Where  plaintiff,  under  a  parol 
agreement  to  convey  land,  takes  possession  thereof,  makes  im- 
provements, and  purchases  lumber  for  the  purpose  of  erecting  a 
house  thereon,  and  the  defendant  subsequently  conveys  the  land 
to  another,  the  measure  of  damages  in  an  action  for  breach  of  the 
contract  is  the  value  of  the  land  at  the  time  of  the  breach,  less  the 
price  the  plaintiff  was  to  pay  therefor,  together  with  any  special 
damages  the  plaintiff  might  prove  in  purchasing  lumber  to  erect 
buildings  on  the  premises.  —  Cadev.  Brown .••- 401 

2.  Same.  Where  an  action  for  specific  performance  of  contract  can- 
not be  had  because  of  the  inability  of  the  defendant  to  convey,  he 
having  parted  with  the  title,  and  the  action  cannot  be  maintained 
against  his  vendee,  the  plaintiff  may  maintain  an  acti<m  at  law 
against  defendant  for  damages  for  breach  of  the  contract.  —  Id.,.  401 

3.  Contractfor  Conveyance  — Title  inUnited  Suites.  A  contract  to  sdl 
and  convey  land  cannot  be  satisfied  where  the  title  is  in  the  United 
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States,  and  the  vendor  has  merely  an  equity.     The  vendee  is  en- 
titled to  a  good  l^gal  title.  — Ankeny  v,  Clark. •  549 

3.  Retdstion  —  Bond  for  Deed —  CaneeOalion,  A  bond  for  deed  being 
under  Ck>deWash.  T.,  §  2311,  an  incumbrance  on  the  land,  the  ven- 
dor  has  a  right,  on  rescission  of  the  contract  by  the  vendee,  to  have 
the  bond  canceled.  —  Id 549 

See  Contracts,  2;  Sp£Ciric  Psrformangb. 

WATERS  AND  WATER-C0URSES3.    See  Acrriosrs;  Estoppbl. 

1.  Appropriation  of  Water — Rights  <^  Patentee.  The  prior  appro- 
priator  of  the  flow  of  any  water  over  the  public  lands  of  the 
United  States  has,  by  a  local  custom  which  is  recognised  by  the 
United  States,  a  vested  right  therein,  which*  cannot  be  defeated 
by  one  who,  having  consented  to  such  appropriation,  subsequently 
files  a  homestead  entry  and  obtains  a  patent  for  the  land.  — 
Thorpe  V,  Tenem  Ditch  Co 566 

2.  Same  — Custom,  Conceding  that  the  statutes  of  Washington  Ter- 
ritory of  1873  do  not  extend  the  right  to  appropriate  water 
to  any  except  land  owners,  they  are  not  intended  to  restrict  the 
right  of  prior  appropriation  as  it  existed  by  the  local  customs  and 
under  deciolons  of  the  courts,  by  which  it  was  immaterial  whether 
the  appropriator  was  a  land  owner  or  not.  —  Id. 566 

3.  Same  ^Estoppel — PuhUc  Lands.  Water-courses  on  the  public 
lands  of  the  United  States  are  subject  to  appropriation  by  use  in 
accordance  with  local  cQstoms  and  laws;  and  vested  rights  so  ac- 
quired cannot  be  divested  by  relation  back  of  a  patent  granted  to 
one  who  had  pre-empted  the  land  through  which  the  water-course 
passes,  and  who  did  not  make  final  proof  until  after  such  appro- 
priation had  been  made.  —  Ellis  v.  Pomeroy  Improvement  Co 572 

4.  Same — Wa/ter-courst — Spring.  To  maintain  a  water-course  the 
water  must  usually  flow  therein  in  a  certain  direction  and  in  a 
regular  channel,  having  banks.  The  stream  must  have  a  substan- 
tial existence,  but  the  fact  that  its  source  is  a  flowing  spring  does 
not  change  its  nature,  or  exempt  the  water  from  appropriation.  — 
Oeddis  v.  Parrish 687 

6.  Same — Prior  Appropriation.  Where  one  has  appropriated  the 
waters  of  a  stream  flowing  across  public  lands,  by  erecting  on 
his  own  land  a  ditch,  one  acquiring  title  from  the  United 
States  takes  subject  to  such  appropriation,  and  he  cannot,  by  ob- 
structions on  his  own  land,  divert  the  water  from  the  ditch  of  the 
prior  appropriator.  —  Id 687 

6.  Same  —  Possessory  Rights  in  Land.  The  fact  that  the  owner  of 
the  lower  land  acquired  title  through  purchase  of    possessory 
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rights  meroly,  and  not  by  deed,  does  not  affect  his  title  to  the 
water-rij^ts,  ss  they  pMsed  as  appurtenant  to  the  land,  a  ooni' 
plete  title  to  which  was  obtained  through  the  sale  and  possossion 
thereunder  of  the  possessory  rights.  —  Id 

See  Aonoys;  Estoppbu 

WHARVES.    See  Nioligkncs,  7,  8. 

WITNESS. 

Beading  Memoranda  Prepared  by  His  Clerk,  In  an  action  by  a 
mortgagee  to  recover  damages  for  the  conversion  of  mortgsged 

'  personalty,  where  the  mortgagee  testifies  that  he  has  received 
certain  sums  of  money  from  the  mortgagor  to  be  applied  on  the 
mortgage  debt»  bnt  is  unable  to  state  the  amounts,  it  is  error 
to  permit  him  to  read  in  evidence  from  a  memorandum  prepared  by 
his  clerk  as  to  the  items  of  payment  made  by  the  mortgagor,  when 
he  does  not  know  how  the  clerk  made  up  such  memorandum.  — 
Brotion  v.  Langert 227 

See  Criminal  Law,  1;  Eyidbmce,  13. 

WRIT  AND  PROCESS. 

Ejectmenl  —  Service  of  Procese.  Cinder  §  66  of  the  civil  practice  act, 
as  amended  by  laws  of  1871,  the  sheriff  was  anthorued,  in  eject- 
ment, to  serve  the  subpcdna  on  the  defendant  to  answer  the  com- 
plaint, and  his  certificate  as  to  the  facts  of  such  service  was  8u6l- 
cient  proof  thereof.  —  Parker  v.  Dacree 190 

See  ExBOUTiONS,  3;  Habbas  Corpus,  3,  4;  Judgmbnt,  4. 
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ERRATUM. 
Page  483,  eighth  line,  read  1886  in  place  of  1888. 
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